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Motion  to  dismiss  appeal  denied  and  motion  to  supply  record  allowed. 

Submitted  on  brief  November  7,  decided  November  11,  1913. 

Argued  on  the  merits  July  17,  affirmed  September  15,  1914. 

Behearing  denied  October  21,  1914. 

SMITH  V.  ALGONA  LUMBER  CO. 

(136  Pac.  7;  143  Pac.  921.) 

Appeal  and  Error— "Transcript"— DeflnitioiL 

1.  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  618, 
provides  that  on  an  appeal  being  perfected,  appellant  within  30  days 
shall  file  with  the  clerk  of  the  appellate  court  a  transcript,  or  such 
an  abstract  as  the  law  or  the  rules  of  the  appellate  court  may  re- 
quire, of  so  much  of  the  record  as  may  be  necessary  to  intelligibly 
present  the  question  to  be  decided  by  the  appellate  tribunal,  together 
with  a  copy  of  the  judgment  or  decree  appealed  from,  the  notice  of 
appeal  and  proof  of  service,  and  of  the  undertaking  on  appeal. 
Held,  that  while  the  word  "transcript"  in  its  usual  and  restricted  ac- 
ceptation means  an'  exemplification,  and  as  applied  to  a  transcript  of 
record  denotes  a  writing  or  composition  composed  of  the  same  words 
as  the  original,  yet  as  defined  by  such  act  it  means  an  abstract,  such 
as  is  required  by  law  or  rules  of  the  appellate  court,  of  so  much  of 
the  record  as  may  be  necessary  intelligibly  to  present  the  question 
to  be  decided  on  appeal. 

Appeal  and  Error— Becord  on  Appeal — Qriginals^'Tleadlng.'* 

2.  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  618, 
requires  the  filing  of  a  transcript,  or  such  an  abstract  of  the  record 
as  the  law  and  rules  of  the  appellate  court  may  require  to  intelligibly 
present  the  question  to  be  decided  by  an  appellate  tribunal,  and  Laws 
of  1913,  page  656,  declares  that  when  an  appeal  is  perfected,  the  origi- 
nal  pleadings  and  the  original  bill  of  exceptions  shall  be  sent  by  the 
clerk,  or  other  officer,  of  the  trial  court  to  the  clerk  of  the  supreme 
or  appellate  court,  and  shall  be  a  part  of  the  transcript,  etc.  Held, 
that  while  the  original  pleadings  and  bill  of  exceptions  may  be  sent 
up  as  part  of  the  tranpoript  on  appeal,  the  term  "pleading"  is  not  suf- 
ficiently broad  to  embrace  the  judgment  or  decree  appealed  from,  tho 

78  Or.— 1  (1) 


^    1 


2  Smith  v,  Algona  Lumber  Co.  [73  Or, 

notice  of  appeal,  proof  of  service,  and  the  undertaking  appeal,  which 
must  be  brought  into  the  record  by  copies. 

Appeal  and  Error— Traiucriptr—Defect^Diiiiinntion  of  B«cord. 

3.  Supreme  Court  Bule  40  (117  Pac.  xiv)  provides  that  to  correct 
any  error  or  defect  in  the  transcript  either  party  may  suggest  the 
same  in  writing  to  the  Supreme  Court,  and  on  good  cause  shown 
obtain  an  order  that  the  proper  clerk  certify  up  the  whole  or  part  of 
the  record  as  may  be  required,  or  the  same  may  be  corrected  by 
stipulation  of  counsel,  in  writing,  filed  with  the  clerk  before  argu- 
ment. Held,  that  the  failure  of  the  clerk  to  include  in  the  transcript 
copies  of  the  judgment,  notice  of  appeal,  proof  of  service,  and  under- 
taking on  appeal,  where  the  originals  had  been  sent  up  instead,  was 
not  jurisdictional,  and  that  the  court  had  power,  on  suggestion  of 
diminution  of  the  record,  to  order  copies  of  such  originals  sent  up  in 
their  stead,  and  to  refuse  to  dismiss  the  appeal  because  of  such 
objection. 

Ejectment — lasaw  on  Proof — ^Title  of  Defendant. 

4.  Under  an  allegation  in  the  answer  in  an  action  of  ejectment 
of  title  in  fee  simple,  defendant  may  prove  a  tax  title. 

Taxation— Tax  Titles— Evidence. 

5.  Under  Section  3127,  B.  ft  C.  Comp.,  providing  for  the  issuance 
of  a  tax  deed  after  three  years  from  a  tax  sale,  a  deed  issued  two 
days  after  a  sale  was  void  and  not  evidence  of  title. 

Limitation  of  Actions — Completion  of  Period — ^Accrual  of  Cause  of 
Action. 

6.  In  ejectment,  where  no  possession  in  defendant  is  shown,  the 
cause  of  action  did  not  accrue  until  defendant  obtained  a  deed  to 
the  property. 

[As  to  effect  of  judgment  in  ejectment  upon  statute  of  limi- 
tations, see  note  in  54  Am.  Dec.  545.] 

Adverse  Possession — Pleading — Issues  and  Proof— ^Tltle. 

7.  Under  a  plea  of  title  in  fee  in  ejectment^  adverse  possession 
for  10  years  may  be  shown. 

Adverse  Possession — Necessity  for  Exclusive  Possession. 

8.  A  claim  of  title  by  adverse  possession  alone  must  distinguish 
between  actual  and  constructive  possession,  as  by  buildings  or  by 
an  inclosure,  and  the  possession  must  be  of  an  exclusive  character. 

Adverse  Possession — Requisites  In  General. 

9.  Title  by  adverse  possession  must  begin  with  a  disseisin  of  the 
owner,  followed  by  an  actual,  open,  notorious,  continuous  and  adverse 
possession  under  a  claim  of  right  for  10  years. 

[As  to  the  essentials  of  adverse  possession,  see  notes  in  28 
Am.  St.  Rep.  158;  88  Am.  St.  Bep.  701.] 

From  Klamath :  Henry  L.  Benson,  Judge. 

This  is  an  action  by  Hattie  Roy  Smith  against  the 
Algona  Lumber   Company,   a  corporation.    From  a 
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judgment  for  the  plaintiff,  defendant  appeals.  Re- 
spondent moves  to  dismiss  the  appeal  and  appellant 
files  motion  to  supply  the  record.  Motion  to  dismiss 
denied  and  motion  to  supply  record  allowed. 

Submitted  on  brief  without  arguments  under  the 
proviso  of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac.  xi). 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  M.  Oneill  and  Mr.  H.  M,  Manning. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  William  G.  Hale. 

Mb.  Justice  McNary  delivered  the  opinion  of  the 
court. 

This  is  a  motion  to  dismiss  an  appeal  for  various 
assigned  reasons ;  the  material  ones  alone  being  herein 
considered.  On  October  6,  1913,  appellant  filed  with 
the  clerk  of  this  court  a  collection  of  documents  bear- 
ing the  legend,  **  Original  files  on  appeal, '*  consisting 
of  the  original  complaint,  amended  complaint,  sum- 
mons, demurrer,  answer  to  amended  complaint,  reply, 
verdict  of  jury,  judgment,  cost  bill,  notice  of  appeal, 
undertaking  and  order  of  the  Circuit  Court  extending 
the  time  of  filing  the  transcript  of  record.  Attached 
thereto  is  a  suflBcient  certification  and  authentication 
by  the  county  clerk. 

1.  Plaintiff 's  counsel,  in  his  motion  to  dismiss,  urges 
with  much  fervor  that  this  character  of  record  does 
not  satisfy  the  statute,  and  is  insufficient  to  confer  jur- 
isdiction on  this  court  to  hear  and  determine  the  matters 
arising  on  the  appeal,  citing  Section  554,  L.  0.  L., 
as  amended  by  Chapter  320  of  the  General  Laws 
of  Oregon  for  1913 :  *^Upon  the  appeal  being  perfected 
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the  appellant  shall,  within  30  days  thereafter,  file  with 
the  clerk  of  the  appellate  court  a  transcript  of  such 
an  abstract  as  the  law  or  the  rules  of  the  appellate 
court  may  require,  of -so  much  of  the  record  as  may 
be  necessary  to  intelligibly  present  the  question  to  be 
decided  by  the  appellate  tribunal,  together  with  a  copy 
of  the  judgment  or  decree  appealed  from,  the  notice 
of  appeal  and  proof  of  service  thereof,  and  of  the  un- 
dertaking on  appeal. ' '  The  thought  of  counsel  is  that 
the  files  on  appeal  are  not  certified  to  by  the  clerk  to 
be  copies  of  or  a  transcript  of  the  original  documents, 
and  in  consequence  thereof  this  court  is  without  juris- 
diction to  hear  the  cause.  The  word  ''transcript"  in 
its  usual  and  restricted  acceptation  means  an  exemplifi- 
cation, and,  as  applied  to  a  transcript  of  record,  de- 
notes a  writing  or  composition  consisting  of  the  same 
words  as  the  original.  But  the  legislature  has  seen 
fit  to  define  the  term  differently  in  its  relation  to  an 
appeal,  as,  ''such  an  abstract  as  the  law  or  the  rules 
of  the  appellate  court  may  require,  or  so  much  of  the 
record  as  may  be  necessary  intelligibly  to  present  the 
question  to  be  decided":  Backhaus  v.  Buells,  43  Or. 
558  (72  Pac.  976,  73  Pac.  342). 

2.  Significantly  bearing  upon  this  question  is  the 
legislative  enactment  found  in  Chapter  335  of  the  Ses- 
sion Laws  of  1913,  which  provides:  *'When  an  appeal 
is  perfected  the  original  pleadings  and  the  original  bill 
of  exceptions  shall  be  sent  by  the  clerk,  or  other  proper 
officer  of  the  trial  court,  to  the  clerk  of  the  Supreme 
Court  or'  appellate  court,  and  shall  be  a  part  of  the 
transcript  in  the  Supreme  Court  or  appellate  court  so 
long  as  it  may  be  needed  there,  and  if  the  said  papers 
are  later  required  for  use  in  the  trial  court,  said  papers 
shall  be  returned  to  the  trial  court  and  kept  of  record 
therein,  the  object  being  to  require  one  original  record 
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to  answer  the  purpose  of  each  court,  and  the  Supreme 
Court  or  appellate  court  is  instructed  to  promulgate 
the  necessary  rules  for  the  custody  of  the  original  rec- 
ord to  accomplish  this  purpose. ' ' 

Construing  the  two  enactments  together,  and  keeping 
in  mind  the  evident  intent  of  the  law  body  to  curtail 
the  record  on  appeal  and  render  less  burdensome  the 
costs  incident  thereto,  we  are  free  to  declare  that  a 
party  appellant  has  complied  with  the  statutes  when 
he  has  caused  the  clerk,  or  other  proper  oflScer  of  the 
trial  court,  to  send  the  original  pleadings  and  the  origi- 
nal bill  of  exceptions  to  the  clerk  of  this  court.  It 
would  be  a  work  of  supererogation  to  require  the  ap- 
pellant to  transmit  to  this  court  both  the  original  plead- 
ings and  copies  thereof.  However,  the  term  '*  plead- 
ing'^  is  not  suflficiently  elastic  to  embrace  the  judgment 
or  decree  appealed  from,  the  notice  of  appeal  and  proof 
of  service  thereof,  and  the  undertaking  on  appeal; 
and  for  that  account  copies  of  these  documents,  rather 
than  the  originals,  must  be  supplied  agreeably  to  the 
provision  of  Section  1,  of  Chapter  320,  supra. 

3.  Pending  the  disposition  of  the  motion  to  dismiss, 
appellant  suggested  to  the  court  a  diminution  of  the 
record,  and  asked  for  a  rule  on  the  clerk  of  the  Circuit 
Court  to  transmit  to  this  court  copies  of  the  original 
judgment,  notice  of  appeal  and  proof  of  service  thereof, 
and  undertaking  on  appeal,  which  it  is  alleged  were 
omitted  from  the  transcript  by  misapprehension  of  the 
county  clerk  as  to  the  effect  of  Chapter  335,  supra. 
The  foundation  of  this  request  of  respondent  is  in  Rule 
40  of  the  rules  of  the  Supreme  Court  (117  Pac.  xiv), 
promulgated  in  1911,  which  is,  in  substance,  a  replica- 
tion of  Section  555, L.  0.  L. :  * '  For  the  purpose  of  correct 
ing  any  error  or  defect  in  the  transcript  from  the  court 
below,  either  party  may  suggest  the  same,  in  writing, 
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to  this  court,  and,  upon  good  cause  shown,  obtain  an 
order  that  the  proper  clerk  certify  up  the  whole  or 
part  of  the  record,  as  may  be  required;  or  the  same 
may  be  corrected  by  stipulation  of  counsel,  in  writing, 
filed  with  the  clerk  before  argument.  If  the  attorney 
of  the  adverse  party  be  absent,  or  if  the  fact  of  the 
alleged  error  or  defect  be  disputed,  the  suggestion  must 
be  accompanied  by  an  affidavit  showing  the  existence 
of  the  error  or  defect  alleged/* 

Counsel  for  respondent  urges  the  want  of  jurisdic- 
tion on  account  of  the  omission  of  the  documents 
hereinbefore  specified,  while  counsel  for  appellant  in- 
sists this  court  has  jurisdiction  by  reason  of  having  in 
its  custody  all  of  the  original  documents,  including 
those  papers  of  which  it  is  maintained  copies  should 
have  been  made.  We  think  the  failure  of  the  clerk 
to  include  in  the  transcript  copies  of  the  judgment, 
notice  of  appeal  and  proof  of  service  thereof,  and  un- 
dertaking on  appeal,  is  not  jurisdictional,  in  view  of 
the  fact  that  this  court  is  in  possession  of  the  originals, 
and  which  fact  distinguishes  this  case  from  the  one 
of  Burchell  v.  Averill  Machinery  Co.,  55  Or.  113  (105 
Pac.  403).  In  that  case  the  judgment  appealed  from, 
notice  of  appeal  and  proof  of  service  thereof,  and  the 
undertaking  on  appeal  were  not  included  in  the  ab- 
stract. This  court  held  the  omission  of  these  essen- 
tial requirements  could  not  be  supplied  by  amendment 
because  they  were  jurisdictional.  In  this  case  no  es- 
sential part  of  the  record  is  omitted.  The  form  of  a 
part  of  that  record  is  not  as  required  by  statute,  and 
to  dismiss  an  appeal  for  nonobservance  of  form  when 
the  substance  is  supplied  would  be  carrying  the  rule 
beyond  reason,  and  giving  effect  to  form  rather  than 
substance.  While  vexatious  appeals  should  be  discour- 
aged, yet  the  opportunity  for  litigants  to  have  their 
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issues  tried  in  the  higher  courts  should  not  be  hindered 
by  technical  constructions,  which  too  frequently  lead 
to  the  subversion  of  justice. 

Respondent  contends  that  this  appeal  should  be  dis- 
missed for  further  reason  that  he  was  not  apprised, 
by  10  days'  notice,  of  the  settling  of  the  bill  of  excep- 
tions. We  are  not  aware  that  the  statute  or  rules  of 
court  require  any  notice  to  be  given  when  the  bill  of 
exceptions  is  to  be  presented  to  the  trial  judge  for  al- 
lowance. The  record  here  shows  the  attorney  for  re- 
spondent was  given  several  days'  notice,  though  fall- 
ing short  of  10  days.  Good  practice  suggests  that  the 
bill  of  exceptions  be  settled  at  a  time  convenient  to  all 
concerned,  yet  not  sufficiently  remote  as  to  render  dim 
the  remembrance  of  the  facts  adduced  at  the  trial. 

Other  objections  are  interposed,  but  we  deem  them 
not  fatal  to  this  appeal. 

The  motion  to  dismiss  will  be  denied,  and  appellant 's 
suggestion  for  a  diminution  of  the  record  will  be  al- 
lowed, and  the  rule  issued  to  supply  copies  of  the 
record  adverted  to,  with  direction  to  return  the  origi- 
nals thereof  to  the  clerk  of  the  trial  court. 

Motion  to  Dismiss  Denied. 
Motion  to  Supply  Recobd  Allowed. 


On  the  Mebits. 
From  Klamath :  Henry  L.  Benson,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  of  ejectment  to  which  there  are 
three  defenses  set  up :  (1)  An  allegation  of  ownership 
in  fee  by  the  defendant;  (2)  that  plaintiff's  cause  of 


8  Smith  v.  Alqona  Lumber  Co.  [73  Or. 

action  did  not  accrue  within  10  years;  (3)  an  attempt 
to  plead  a  title  by  the  statute  of  limitations. 

Affirmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  H.  M.  Manning  and  Mr.  C.  M,  Oneill,  with  an  oral 
argument  by  Mr.  Manning. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  William  C.  Hale. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

4.  The  only  attempt  to  prove  the  title  in  the  defend- 
ant was  by  a  tax  title,  to  which  defendant  claims  to 
have  succeeded.  Plaintiff  contended  at  the  trial  that 
the  tax  title  could  not  be  proved  unless  it  was  spe- 
cifically pleaded,  but  a  tax  title  after  it  has  culminated 
in  a  deed  may  be  proved  under  an  allegation  of  title 
in  fee.  It  is  not  necessary  to  plead  the  muniments  of 
title  either  in  the  complaint  or  answer :  Pease  v.  Han- 
nah, 3  Or.  301.  Any  perfect  title  may  be  proved  under 
an  allegation  of  ownership. 

5.  The  offer  of  this  proof  was  excluded  by  the  court. 
An  examination  of  the  deed  offered  in  evidence  as  the 
result  of  the  tax  sale  discloses  that  the  sale  was  made 
on  December  28,  1903,  and  the  deed  issued  two  days 
later;  but  by  Section  3127,  B.  &  C.  Comp.,  we  find  that 
the  deed  cannot  be  issued  until  the  expiration  of  three 
years  from  the  date  of  the  sale,  and  was  therefore  void, 
not  evidence  of  title,  and  properly  denied. 

6.  As  to  the  second  defense,  that  the  plaintiff's  cause 
of  action  did  not  accrue  within  10  years  before  the 
commencement  of  the  action,  plaintiff's  cause  of  action 
against  defendant  did  not  accrue  until  the  14th  of 
November,  1911,  when  defendant  obtained  a  deed  to  the 
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property.  The  law  deems  everyone  to  be  in  legal 
seisin  and  possession  of  the  land  to  which  he  has  a  per- 
fect and  complete  title :  Sommer  v.  Compton,  52  Or.  173 
(96  Pac.  124, 1065).  There  has  been  no  possession  in 
defendant  shown  here. 

7.  As  to  the  third  defense  plaintiff  seems  to  rely 
npon  the  necessity  of  pleading  the  facts  of  adverse  pos- 
session by  the  defendant,  and  that  without  a  proper 
plea,  no  proof  thereof  could  be  offered ;  but  under  the 
plea  of  title  adverse  possession  for  10  years  may  be 
shown  as  suflScient  to  sustain  that  title.  This  is  ex- 
pressly held  in  Neal  v.  Davis,  53  Or.  423  (99  Pac.  69, 
101  Pac.  212). 

8.  The  proof  of  possession  of  the  property  by 
defendant  from  1911  is  not  proof  of  exclusive  posses- 
sion of  all  the  property,  nor  that  it  was  adverse,  and 
was  insufficient  to  constitute  title.  The  claim  of  title 
by  adverse  possession  alone  must  distinguish  between 
actual  and  constructive  possession,  as  by  cultivation 
or  occupation  by  buildings  or  by  an  inclosure.  It  must 
be  of  an  exclusive  character :  Hamilton  v.  Flournoy,  44 
Or.  97  (74  Pac.  483) ;  Swift  v.  Mulkey,  14  Or.  64  (12 
Pac.  76) ;  Gump  v.  Halberstadt,  15  Or.  357  (15  Pac. 
467). 

9.  Title  by  adverse  possession  must  begin  with  a  dis- 
seisin of  the  owner,  followed  by  an  actual,  open,  noto- 
rious, continuous  and  adverse  possession  under  a  claim 
of  right  for  a  period  of  10  years :  Sommer  v.  Compton, 
52  Or.  173  (96  Pac.  124,  1065). 
The  judgment  is  affirmed. 

Affirmed.    Eeheabing  Dendbd. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Beak  and 
Mb.  Justice  McNaby  concur. 


10  State  v.  Babbub.  [73  Or. 


Argned  October  20,  dismissed  October  21,  1914, 

STATE  EX  BEL,  V.  BARBUB,  City  Auditob. 

(144  Pac.  126.) 

Offloers— Becall — Special  Election— Form  of  BaUo>t 

1.  Under  Article  II,  Section  18,  of  the  Constitution,  providing  that 
if  an  officer,  for  whose  recall  a  petition  has  been  filed,  shall  not  re- 
sign within  five  days,  a  special  election  shall  be  ordered  to  determine 
whether  the  people  will  recall  him,  and  other  candidates  may  be 
nominated  to  be  voted  for  at  the  election,  and  the  candidate  receiv- 
ing the  highest  number  of  votes  shall  be  deemed  elected  for  the  re- 
mainder of  the  term,  the  sample  ballot  for  a  recall  election  properly 
stated  the  question  directly  whether  the  officer  should  be  recalled,  fol- 
lowed 1^  the  names  of  the  officer  and  other  candidates  to  be  voted 
for. 

Original  proceeding  in  Supreme  Court. 

This  is  an  original  proceeding  by  mandamus  in 
which  the  State,  on  the  relation  of  Eugene  E.  Smith, 
is  petitioner,  against  A.  L.  Barbur,  as  auditor  of  the 
City  of  Portland,  is  defendant.  The  demurrer  filed 
by  the  defendant  was  sustained  and  cause  dismissed. 

Dismissed. 

For  petitioner  there  were  oral  arguments  by  Mr. 
Charles  E.  S.  Wood,  Messrs.  Davis  <&  Farrell  and  Mr. 
Wilbur  Henderson. 

For  defendant  there  was  an  oral  argument  by  Mr. 
Walter  P.  La  Roche. 

In  Banc.  Mb.  Justice  Bubnett  delivered  the  opin- 
ion of  the  court. 

This  is  an  original  proceeding  by  mandamus  to  com- 
pel the  defendant,  as  auditor  of  the  City  of  Portland, 
to  make  certain  changes  in  a  sample  ballot  to  be  used 
in  a  recall  election  in  that  city.  The  plaintiff  filed  his 
petition  for  the  writ,  and  instead  of  demurring  to  the 
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writ  as  required  by  Section  616,  L.  0.  L.,  the  defend- 
ant has  interposed  his  objections  in  that  form  to  the 
petition.  Owing  to  the  exigency  of  the  case,  however, 
we  treat  this  variance  from  the  practice  as  negligible 
and  will  consider  the  matter  as  if  the  writ  had  been 
issued  in  the  alternative  and  the  defendant  had  thus 
attacked  the  writ  itself. 

It  appears  that  a  petition  was  filed  for  the  recall 
of  the  mayor  of  the  City  of  Portland  under  Article  11, 
Section  18  of  the  Constitution,  known  as  the  '*  recall 
amendment.'*  The  defendant  is  said  to  have  pre- 
pared and  threatens  to  distribute  a  sample  ballot  on 
which  is  submitted  pure  and  simple  the  question, 
*' Shall  H.  B.  Albee  be  recalled  from  the  oflfice  of 
mayor  f  and  besides  this,  as  candidates,  the  names 
of  H.  B.  Albee,  B.  E.  Kennedy  and  Eugene  Smith,  all 
of  whom  are  said  to  be  aspirants  for  the  office  of 
mayor  at  the  special  election  in  question.  It  is  con- 
tended by  the  petitioners  that  this  entails  great  addi- 
tional expense,  that  it  is  error  to  submit  the  naked 
question  of  recall,  and  that  the  \)nly  legal  way  the 
Constitution  can  be  subserved  is  found  in  the  expres- 
sion of  the  electors  of  their  preference  among  the  can- 
didates for  the  possible  vacancy  in  office. 

The  section  of  the  fundamental  law  in  question,  so 
far  as  it  is  necessary  to  be  considered  here,  reads  thus 
(Section  18) : 

**  Every  public  officer  in  Oregon  is  subject,  as  herein 
provided,  to  recall  by  the  legal  voters  of  the  state  or 
of  the  electoral  district  from  which  he  is  elected. 
There  may  be  required  25  per  cent,  but  not  more,  of 
the  number  of  electors  who  voted  in  his  district  at  the 
preceding  election  for  justice  of  the  Supreme  Court  to 
file  their  petition  demanding  his  recall  by  the  people. 
They  shall  set  forth  in  said  petition  the  reasons  for 
said  demand.    If  he  shall  offer  his  resignation,  it  shall 
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be  accepted  and  take  effect  on  the  day  it  is  offered, 
and  the  vacancy  shall  be  filled  as  may  be  provided  by 
law.  If  he  shall  not  resign  within  five  days  after  the 
petition  is  filed,  a  special  election  shall  be  ordered 
to  be  held  within  twenty  days  in  his  said  electoral  dis- 
trict to  determine  whether  the  people  will  recall  said 
officer.  On  the  sample  ballot  at  said  election  shall  be 
printed  in  not  more  than  two  hundred  words,  the  rea- 
sons for  demanding  the  recall  of  said  oflScer  as  set 
forth  in  the  recall  petition,  and  in  not  more  than  two 
hundred  words,  the  officer's  justification  of  his  course 
in  office.  He  shall  continue  to  perform  the  duties  of 
his  office  until  the  result  of  said  special  election  shall 
be  officially  declared.  Other  candidates  for  the  office 
may  be  nominated  to  be  voted  for  at  said  special  elec- 
tion. The  candidate  who  shall  receive  the  highest 
number  of  votes  shall  be  deemed  elected  for  the  re- 
mainder of  the  term,  whether  it  be  the  person  against 
whom  the  recall  petition  was  filed,  or  another.'* 

In  our  judgment  the  simple  and  natural  construction 
of  this  section  is  that  in  such  instances  there  are  two 
questions  to  be  decided  by  the  electorate:  First,  the 
principal  one  of  whether  the  people  will  recall  said 
officer;  and,  the  second,  of  who  shall  be  his  successor, 
which  is  subsidiary  and  conditional  upon  the  deter- 
mination of  the  first  adversely  to  the  incumbent  of  the 
office.  The  essence  of  the  section  is  the  recall  of  an 
officer.  This  accomplished — and  not  until  then — it 
becomes  necessary  to  consider  who  shall  take  his  place, 
and  this  is  determined  by  the  selection  of  one  from 
among  whatever  number  of  candidates  may  offer  them- 
selves for  the  place.  The  fact  that  both  these  ques- 
tions are  to  be  settled  at  the  same  election  does  not 
destroy  their  natural  sequence.  The  people  are  en- 
titled to  vote  directly  upon  the  unadulterated  question 
of  recalling  an  incumbent  of  a  public  position.  This 
is  the  manifest  intention  of  the  language  requiring  a 
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special  election  "to  determine  whether  the  people  will 
recall  said  officer."  It  does  not  necessarily  follow 
that  there  will  be  candidates  at  such  an  election,  and 
the  right  of  the  people  to  exercise  this  prerogative 
cannot  be  made  to  depend  upon  the  mere  avidity  of 
possible  candidates  for  the  office.  It  is  possible  that 
in  the  election,  so  far  as  the  candidates  are  concerned, 
the  plurality  of  votes,  although  a  very  small  minority 
of  the  total,  may  go  to  the  individual  who  first  held  the 
office  in  question;  for  he,  like  any  other  citizen,  is 
eligible  as  a  candidate.  Thus  the  paradox  may  hap- 
pen that  the  recall  will  in  effect  defeat  itself.  Be  this 
as  it  may,  still,  if  we  were  to  attend  only  to  the  choice 
among  numerous  candidates,  no  direct  expression 
would  be  given  to  the  will  of  the  people  as  to  whether 
the  incumbent  officer  was  deserving  of  censure  and 
dismissal.  It  is  also  contended  that  the  ballot  in  its 
proposed  form  will  entail  great  additional  expense. 
This,  however,  is  one  of  the  burdens  which  must  be 
borne  by  those  who  pay  the  taxes  in  government  by 
election. 

The  demurrer  is  sustained  and  the  cause  dismissed. 

Dismissed, 


Argued  October  10,  demurrer  sustained  October  23,  1914. 

STATE  EX  BEu  V.  DILLARD.   *      , 

(144  Pac.  127.) 

Offlcers—Becall—Flllng  Petition. 

1.  Under  Article  II,  Section  18,  of  the  Constitution,  requiring  a  recall 
petition  to  be  filed  with  the  officer  with  whom  a  petition  for  nomina- 
tion to  the  office  should  be  filed,  and  requiring  the  same  officer  to 
order  a  special  election,  and  Section  3364,  L.  O.  L.,  providing  that 
petitions  for  nomination  for  district  attorneys,  in  districts  consisting 
of  a  single  county,  shaU  be  filed  in  the  office  of  the  Secretary  of 
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state,  a  recall  election  ordered  by  a  county  clerk  of  a  district  attorney 
for  a  single  county  pursuant  to  a  petition  filed  with  a  county  clerk  aa4 
not  with  the  Secretary  of  State  is  invalid;  the  constitutional  provision 
being  expresa  and  mandatory. 

Electioxui — ^dominations— Filing  Petition. 

2.  Laws  of  1913,  Chapter  199,  Section  2,  amending  Section  8340, 
L.  O.  L.,  providing  that  certificates  of  nomination  for  county  offices 
and  district  offices  within  the  county  shall  be  filed  with  the  county 
clerk,  does  not  amend  Section  3364,  L.  O.  L.,  naming  the  place  of  filing 
of  petitions  for  nomination. 

Original  proceeding  in  Supreme  Court. 

This  proceeding  is  in  the  nature  of  quo  warranto 
by  the  State,  on  relation  of  Glen  B.  Mitsker,  against 
W.  B.  Dillard.  The  defendant  demurred  to  the  peti- 
tion or  complaint  on  the  grounds  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The 
facts  are  fully  set  forth  in  the  opinion  of  the  court. 

Demurreb  Sustained. 

In  support  of  the  demurrer  there  was  an  oral  argu- 
ment by  Mr.  Martin  L.  Pipes. 

Contra,  there  were  oral  arguments  by  Mr.  Charles 
E.  S.  Wood  and  Mr.  G.  L.  Martin. 

In  Banc.  Mb.  Justice  Bamset  delivered  the  opinion 
of  the  court. 

This  is  an  action  in  the  nature  of  qtu)  warranto  to 
determine  the  right  of  the  defendant  to  hold  the  office 
of  district  attorney  for  the  county  of  Columbia,  etc. 
It  was  commenced  a's  an  original  proceeding  in  this 
court 

The  legislative  assembly  in  1913  (Chapter  343,  Laws 
of  1913,  p.  686)  passed  an  act  providing  for  the  elec- 
tion, in  1916,  of  a  district  attorney  for  each  of  the 
counties  of  the  state,  including  the  county  of  Columbia. 
Section  5  of  said  act  provides,  that,  as  soon  as  said 
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act  should  go  into  effect  and  become  a  law,  the  Gov- 
ernor should  appoint  a  suitable  and  qualified  person 
district  attorney  for  each  of  the  counties  of  the  state, 
in  which  there  was  no  resident  district  attorney,  to 
hold  his  office  until  the  general  election  in  1916,  etc. 
By  authority  of  this  act,  the  Governor  appointed  the 
defendant  district  attorney  of  Columbia  County.  He 
qualified  as  such  officer,  and  was  on  and  prior  to  Sep- 
tember 22,  1914,  the  duly  appointed  and  qualified  dis- 
trict attorney  for  said  county. 

On  the  28th  day  of  August,  1914,  as  shown  by  the 
complaint,  there  was  filed  in  the  office  of  the  county 
clerk  of  Columbia  County  a  petition  demanding  the 
recall  of  the  defendant  as  district  attorney  of  said 
county.  Said  petition  was  signed  by  the  requisite  per 
cent  of  the  electors  of  said  county. 

The  defendant  did  not  resign  as  such  officer,  after 
the  filing  of  said  petition,  and  the  county  clerk  of  said 
county  ordered  a  special  election  to  be-  held  in  said 
county  on  Tuesday,  the  22d  day  of  September,  1914, 
to  determine  whether  the  people  of  said  county  would 
recall  said  officer.  Notice  of  said  election  was  given. 
At  said  election,  the  relator,  who  was  a  candidate  for 
the  office  of  district  attorney  of  said  county,  at  said 
election,  received  1,516  votes,  and  the  defendant  re- 
ceived only  1,164  votes  for  said  office,  and  no  other 
person  received  any  votes  for  said  office.  The  relator 
was  declared  by  the  canvassing  board  elected  district 
attorney  of  said  county.  The  county  clerk  of  said 
county  issued  to  said  relator  a  certificate  of  election. 
The  relator  took,  subscribed  and  filed  with  said  county 
clerk  his  official  oath  of  office  as  district  attorney  of 
said  eounty,  and  thereafter  demanded  of  the  defend- 
antf  the  possession  of  the  papers  and  records  of  said 
office;  but  the  defendant  refused  to  accede  to  said  de- 
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mand  and  is  still  holding  said  office  and  exercising 
the  functions  thereof,  etc. 

The  complaint  or  petition  sets  forth,  inter  alia,  the 
above-stated  facts,  and  prays  that  this  court  will 
adjudge  that  the  defendant  is  guilty  of  usurping  and 
unlawfully  holding  said  office,  and  that  he  be  excluded 
therefrom,  and  that  the  relator  be  adjudged  to  be  en- 
titled to  said  office,  etc.  The  defendant  demurred  to 
the  complaint  or  petition,  alleging  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This 
court  held  in  the  case  of  the  State  ex  rel.  Andrew  L. 
Clark  V.  Harris,  handed  down  a  few  days  ago,  that 
Article  II,  Section  18  of  the  Constitution,  relating  to 
recall  of  officers  is  self -executing,  and  hence  it  is  not 
necessary  to  discuss  that  question  in  this  case.  We 
find  it  necessary  to  pass  upon  but  one  question. 

1.  Article  II,  Section  18,  of  the  Constitution,  relat- 
ing to  recall  of  officers  provides,  inter  alia,  as  follows : 

'*The  recall  petition  shall  be  filed  with  the  officer 
with  whom  a  petition  for  nomination  to  such  office 
should  be  filed,  and  the  same  officer  shall  order  the 
special  election  when  it  is  required.'' 

It  was  incumbent  on  the  petitioners  for  the  recall 
of  the  defendant  to  file  their  petition  therefor  with 
the  officer  with  whom  a  petition  for  nomination  to  the 
office  of  district  attorney  for  Columbia  County  is  re- 
quired to  be  filed,  and  such  officer  is  the  only  person 
or  official  that  has  power  to  call  a  special  election  for 
such  recall. 

Section  3364,  L.  0.  L.,  relates  to  this  matter  and  is  as 
follows : 

''AH  petitions  for  nomination  under  this  act  for 
offices  to  be  filled  by  the  state  at  large,  or  by  any  dis- 
trict consisting  of  more  than  one  county,  and  nominat- 
ing petitions  for  judges  of  Circuit  Courts  and  for  dis- 
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trict  attorneys  in  districts  consisting  of  a  single 
county  shall  be  filed  in  the  office  of  the  Secretary  of 
State  not  less  than  twenty  days  before  the  date  of 
the  primary  nominating  election,  and  for  other  offices 
to  be  voted  for  in  only  one  county  or  district  or  city 
every  such  petition  shall  be  filed  with  the  county  clerk, 
or  city  clerk,  recorder,  or  auditor,  as  the  case  may  be, 
not  less  than  fifteen  days  before  the  date  of  the 
primary  nominating  election. ' ' 

It  is  clear,  from  the  terms  of  the  foregoing  section 
that  a  petition  for  nomination  for  the  office  of  district 
attorney  of  Columbia  County  is  required  to  be  filed 
with  the  Secretary  of  State,  and  that  there  is  no  au- 
thority for  filing  such  a  petition  with  the  county  clerk 
of  said  county.  The  requirement  of  Article  II,  Sec- 
tion 18  of  the  Constitution  that  ''the  recall  petition 
shall  be  filed  with  the  officer  with  whom  a  petition  for 
nomination  to  such  office  should  be  filed'*  is  express 
and  mandatory,  and  a  failure  to  comply  with  its  pro- 
visions invalidates  the  recall  proceedings.  The  peti- 
tion for  the  recall  of  the  defendant  should  have  been 
filed  with  the  Secretary  of  State,  and  the  Secretary 
of  State  is  the  only  officer  authorized  to  call  a  special 
election  for  the  recall  of  a  district  attorney  under  the 
existing  law.  The  action  of  the  county  clerk  in  filing 
said  petition  and  in  calling  said  recall  election  for  dis- 
trict attorney  was  without  legal  authority,  and  the 
election  held  for  the  recall  of  the  defendant  was  unau- 
thorized and  invalid.  The  constitutional  provision 
relating  to  recalls  must  be  at  least  substantially  com- 
plied with,  or  elections  held  under  it  will  be  invalid. 

2.  Section  2  of  Chapter  199,  page  388,  of  the  Laws 
of  1913,  amends  Section  3340,  L.  0.  L.,  and  provides 
that  all  ** certificates  of  nomination"  for  county  offices 
and  district  or  precinct  offices  within  the  county  shall 
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be  filed  with  the  county  clerk ;  but  said  Section  2  does 
not  attempt  to  amend  Section  3364,  L.  0.  L.  The  last- 
named  section  provides  with  whom  ** petitions*'  for 
nominations  shall  be  filed,  while  Section  3340,  L.  0.  L., 
as  amended  by  Section  2  of  Chapter  199  of  the  Laws 
of  1913,  relates  only  to  **  certificates ' '  of  nomination. 
** Petitions  for  nominations*'  and  ** certificates  of 
nominations"  are  different  instruments,  and  their 
functions  are  different.  The  Constitution  requires 
petitions  for  recall  to  be  filed  with  the  officer  with 
whom  petitions  for  nomination  are  required  to  be  filed, 
and  this  provision  must  be  complied  with,  or  the  recall 
proceeding  will  be  void. 

The  demurrer  to  the  complaint  or  petition  is  sus- 
tained. Demurreb  Sustained. 

Mb.  JtTBTiCE  MooBE  and  Mb.  Justice  Eakin  took  no 
part  in  the  consideration  of  this  case. 


Argaed  October  22,  demarrer  taitained  October  24,  1914. 

STATE  EX  Inp.  v.  HOLMAN. 

(144  Pac.  429.) 

Ck>iintlefl — Oonnty  Board — Creation. 

1.  Under  Article  VIX,  Section  12,  of  the  Constitation,  empowering 
the  legislative  assembly  to  provide  for  the  election  of  two  members  to 
sit  with  the  county  judge  while  transacting  county  business,  or  to 
provide  a  separate  board  for  transacting  such  business,  the  legislative 
assembly  had  authority  to  create  a  board  of  county  commissioners  of 
Multnomah  County,  and,  as  attemptePd  in  Laws  of  1913,  page  768,  Sec- 
tion 2,  to  name  the  person  who  should  constitute  the  third  member 
of  that  board  to  act  with  two  members  previously  elected  pursuant  to 
Section  2944,  L.  0.  L. 

OonntieB — Oomitsr  Boardfl — Statatory  ProTlslQns. 

2.  Article  VII,  Section  12,  of  the  Constitution,  empowering  the 
legislative  assembly  to  provide  for  the  election  of  two  members  to  sit 
with  the  county  judge  while  transacting  county  business  or  to  provide 
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a  separate  board  for  transaetingr  gueli  busineBB,  is  not  affected  by 
Article  Vn,  Section  2,  as  amended  (see  Laws  1911,  p.  7),  providing 
that  the  judicial  system  shall  remain  as  at  present  constituted  till 
otherwise  provided  by  law,  and  even  if  Section  12  became  obsolete,  the 
organic  act  not  forbidding  such  acts,  the  legislative  assembly  may 
create  a  board  of  county  commissioners  for  any  county. 

Judges — ^Tenure  of  Office. 

3.  Laws  of  1913,  page  769,  attempting  to  appoint  the  eounty 
judge  of  Multnomah  County  a  judge  of  the  Circuit  Court,  being  void, 
and  the  judge  not  having  resigned,  he  remained  the  de  jure  county 
judge. 

fudges— Term  of  Office— Constitiitlonal  ProvlHlona 

4.  Under  Article  VIE,  Section  1,  of  the  Constitution,  adopted 
November  8,  1910  (see  Laws  1911,  p.  7),  providing  that  the  judges 
of  tihe  supreme  and  other  courts  shall  be  elected  for  a  term  of  six 
years,  and  Article  II,  Section  14,  fixing  the  first  Monday  in  January 
after  each  general  election  as  the  date  of  commencement  of  the  terms 
of  all  officers,  Uie  term  of  a  county  judge  elected  November  8,  1910, 
extends  six  years  from  the  first  Monday  in  January,  1911. 

Judges— Validity  of  Act»— Ooimtgr  Jndge. 

5.  Laws  of  1913,  page  769,  appointing  the  county  judge  of  Mult- 
nomah County  a  judge  of  the  Circuit  Court,  being  void,  and  the  judge 
continuing  as  de  jure  county  judge,  all  orders,  judgments  and  decrees 
by  him  are  valid  and  binding  as  to  matters  in  probate  and  guardian- 
ship proceedings. 

Judges— Validity  of  Acts — Oircnit  Judge. 

6.  Under  Section  939,  L.  0.  L.,  as  amended  by  Laws  of  1911,  page 
427,  authorizing  Circuit  Court  judges  to  sit  as  county  judges  in  cer- 
tain cases,  and  Section  799,  subdivision  15,  L.  0.  ll,  declaring  the 
disputable  presumption  that  official  duty  has  been  regularly  performed, 
the  judgments  and  decrees  of  judges  of  the  Circuit  Court  as  to  matters 
exclusively  within  the  jurisdiction  of  the  County  Court  of  Multnomah 
County  are  valid  and  binding. 

Judges— Aatbority—De  Facto  Judges. 

7.  Where  a  department  of  the  Circuit  Court  was  organized  in 
Multnomah  County  pursuant  to  Laws  of  1913,  page  769,  appointing 
the  county  judge  a  Circuit  Court  judge  for  such  department,  and  the 
act  was  declared  void,  the  judge  was  acting  as  a  de  facto  judge,  and 
all  orders,  judgments  and  decrees  by  the  judge  in  the  Circuit  Court, 
whether  of  his  own  or  another  county,  are  valid  and  binding  upon 
all  parties  unless  his  authority  was  duly  challenged  before  any 
determination. 

[As  to  who  are  de  facto  officers,  see  note  in  19  Am.  Dee.  63.  As 
to  validity  of  appointment  by  de  facto  officer,  see  note  in  Ann  Cas. 
1913C,  1042.] 

Original  proceedings  in  Supreme  Court. 

This  is  an  original  proceeding  by  the  State  on  the 
information  of  Walter  H.  Evans,  District  Attorney 
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for  Multnomah  County,  against  Buf us  C.  Holnmn.  A 
demurrer  filed  by  the  defendant  to  the  information  was 
sustained  and  the  action  dismissed.  The  facts  upon 
which  the  action  are  founded  are  set  forth  in  the  opin- 
ion of  the  court.  Dismissed. 

In  support  of  the  demurrer  an  oral  argument  was 
presented  by  Mr.  Elmer  E.  Coovert. 

Contra,  oral  arguments  were  presented  by  Mr. 
Walter  H.  Evans,  District  Attorney,  and  Mr.  Arthur 
A .  Murphy,  Deputy  District  Attorney. 

There  were  also  oral  arguments  by  Mr.  Wallace  Mc- 
Cammant  and  Mr.  A.  E.  Clark,  amid  curiae. 

In  Banc.  Mb.  Justice  Moobe  delivered  the  opinion 
of  the  court. 

This  is  an  action  analogous  to  quo  warranto  insti- 
tuted in  this  court,  in  the  name  of  the  state,  upon  the 
information  of  Walter  H.  Evans,  the  proper  prosecut- 
ing attorney,  to  ascertain  the  right  of  Eufus  C.  Hol- 
man  to  act  as  county  commissioner  of  Multnomah 
County,  Oregon;  to  determine  the  efficacy  of  orders 
made,  judgments  given,  and  decrees  rendered  by 
Tliomas  J.  Cleeton  while  acting  as  a  circuit  judge  of 
that  county  and  of  other  counties  of  the  state;  and 
also  to  decide  the  validity  of  orders,  etc.,  made,  given 
and  rendered  in  all  probate  matters  in  Multnomah 
Coimty  since  Chapter  378  of  the  General  Laws  of 
Oregon  of  1913  purported  to  go  into  eflfect.  A  de- 
murrer to  the  information  presents  the  inquiries  to  be 
considered.  Chapter  378  of  the  General  Laws  of  Ore- 
gon of  1913  filed  in  the  office  of  the  Secretary  of 
State  March  4, 1913,  reads : 
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* _    _ 

**  Section  1.  That  in  addition  to  the  five  circuit 
judges  now  provided  by  law  for  the  fourth  judicial 
district  of  the  State  of  Oregon,  comprising  Multnomah 
County,  there  shall  be  elected  on  the  first  Tuesday  after 
the  first  Monday  in  November,  A,  D.  1914,  and  at  the 
general  election  every  six  years  thereafter,  one  circuit 
judge  in  said  district  who  shall  possess  the  qualifica- 
tions prescribed  by  law  for  circuit  judges,  and  whose 
term  shall  commence  on  the  first  Monday  of  January, 
A.  D.  1915,  and  who  shall  hold  office  for  the  term  of 
six  years  and  until  his  successor  is  elected  and  quali-  , 
fied. 

*'Sec.  2.  The  duties,  powers  and  jurisdiction  of 
said  circuit  judge  shall  be  such  as  are  prescribed  by 
law  and  the  salary  shall  be  the  same  as  the  salary  now, 
or  hereafter,  received  by  the  other  circuit  judges  of 
said  district  and  be  paid  in  like  manner.  The  circuit 
judge  herein  provided  shall  sit  in  a  department  to  be 
named  or  designated  as  department  number  6. 

*'Sec.  3.  The  office  of  the  county  judge  for  the 
county  of  Multnomah  is  hereby  abolished  and  the 
present  incumbent  of  said  office  is  hereby  created  a  cir- 
cuit judge  of  the  said  fourth  judicial  district  to  sit  in 
department  number  6  provided  for  in  the  preceding 
section  of  this  act  and  to  hold  such  office  and  to  exer- 
cise all  the  powers  and  jurisdiction  of  a  circuit  judge 
until  his  successor  is  elected  and  qualified  as  provided 
in  Section  1  of  this  act. 

**Sec.  4.  Upon  the  taking  effect  of  this  act  all  judi- 
cial jurisdiction,  power  and  authority  of  the  county 
judge  and  of  the  County  Court  of  said  Multnomah 
County,  as  distinguished  from  such  power  and  juris- 
diction as  is  exercised  in  the  transaction  of  county 
business,  shall  then,  and  thereafter,  be  vested  in  and 
exercised  by  the  Circuit  Court  of  said  fourth  judicial 
district,  and  all  said  matters,  causes  and  proceedings 
pending  in  said  County  Court  shall  be  considered  as 
transferred,  continued,  heard  and  disposed  of  in  the 
said  Circuit  Court. 

**Sec.  5.  As  far  as  is  practicable  all  matters  relat- 
ing to  the  administration  of  estates   of  decedents. 
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minors  and  other  legally  incompetent  persons  and  pro- 
bate matters  generally,  shall  be  referred  to  and  heard 
and  considered  in  said  department  number  6. 

'  ^  Sec.  6.  All  acts  and  parts  of  acts  in  conflict  here- 
with are  hereby  repealed/^ 

At  the  same  time  Chapter  377  was  also  filed  in  the 
same  manner  and  is  as  follows : 

*' Section  1.  That  in  addition  to  the  two  county 
commissioners  for  Multnomah  County,  Oregon,  now 
provided  for  by  law,  there  shall  be  elected  on  the  first 
Tuesday  after  the  first  Monday  in  November,  A.  D. 
1914,  and  at  the  general  election  every  four  years 
thereafter,  one  county  commissioner  for  said  Multno- 
mah County,  who  shall  possess  the  qualifications  pre- 
scribed by  law  for  the  office  of  county  commissioner, 
whose  term  shall  commence  on  the  first  Monday  in 
January,  A.  D.  1915,  and  shall  hold  office  for  a  period 
of  four  years  and  until  his  successor  is  elected  and 
qualified.  The  said  commissioner  shall  receive  the 
same  salary  as  now  provided  by  law  for  county  com- 
missioners of  Multnomah  County,  to  be  paid  in  like 
manner,  and  he  shall  have  the  same  powers,  perform 
the  same  duties  and  have  the  same  obligations  as  the 
county  commissioners  of  said  county  now  provided  for 
by  law. 

'*Sec.  2.  The  vacancy  created  in  the  County  Court 
of  Multnomah  County,  sitting  as  the  board  of  county 
commissioners,  by  the  act  of  the  legislative  assembly 
abolishing  the  office  of  county  judge,  shall  be  filed  by 
Rufus  C.  Holman,  who  shall  be  known  as  a  county 
commissioner  of  Multnomah  County,  as  the  present 
commissioners  are  designated,  and  shall  hold  office 
until  the  first  Monday  in  January,  1915,  and  until  his 
successor  is  elected  and  qualified  as  provided  in  Sec- 
tion 1  of  this  act.  His  salary  shall  be  in  the  amount 
and  paid  in  the  manner  specified  in  Section  1. 

'*Sec.  3.  Upon  taking  effect  of  this  act,  and  there- 
after, the  county  commissioners  of  Multnomah  County 
shall  be  known  as  the  board  of  county  commissioners 
of  Multnomah  County.    Said  board  shall  have  power 
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to  appoint  a  chairman  from  among  their  own  number 
and  remove  him  at  pleasure,  and  shall  have  and  pos- 
sess, exercise  and  enjoy  all  the  powers  and  jurisdic- 
tion now  possessed,  exercised  and  enjoyed  by  the 
County  Court  of  Multnomah  County,  sitting  for  the 
transaction  of  county  business. 

*  *  Sec.  4.  All  acts  and  parts  of  acts  in  conflict  here- 
with are  hereby  repealed." 

Section  2  of  the  act  last  quoted  assigns  a  reason  for 
the  appointment  of  Mr.  Holman.  It  is  wholly  imma- 
terial what  cause  prompted  his  selection,  if  the  legis- 
lative assembly  had  power  to  create  the  board  of 
county  commissioners  of  that  county  and  to  name  as  a 
member  thereof  a  qualified  elector  who  should  hold  the 
office  until  his  successor  could  be  elected. 

1.  It  appears  that  pursuant  to  Section  2944,  L.  0.  L., 
that  at  the  general  election  held  in  that  county  No- 
vember, 1910,  D.  V.  Hart  was  elected  a  county  com- 
missioner thereof  for  the  term  of  four  years,  and  at 
the  election  held  therein  in  November,  1912,  W.  L. 
Lightner  was  also  elected  a  county  commissioner 
thereof  for  a  like  term,  each  of  whom  was  to  sit  with 
the  county  judge  of  that  county  for  the  transaction 
of  county  business.  The  organic  act  of  the  state  em- 
powers the  legislative  assembly  to  provide  for  the 
election  of  two  commissioners  to  sit  with  the  county 
judge  while  transacting  county  business  in  any  or  all 
of  the  counties  of  the  state,  or  a  separate  board  for 
transacting  such  business  may  be  provided.  Article 
VII,  Section  12,  of  the  Constitution.  It  will  thus  be 
seen  that  the  legislative  assembly  had  ample  power  to 
create  the  board  of  county  commissioners  of  Multno- 
mah County.  That  department  of  the  state  govern- 
ment also  possessed  authority  to  name  the  person  who 
should  constitute  the  third    member  of  that  board: 
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Biggs  v.  McBride,  17  Or.  640  (21  Pac,  878,  5  L.  R.  A. 
115) ;  State  ex  rel.  v.  George,  22  Or.  142  (29  Pac.  356, 
29  Am.  St.  Rep.  586, 16  L.  E.  A.  737) ;  Eddy  v.  Kincaid, 
28  Or.  537  (41  Pac.  156,  655) ;  State  ex  rel.  v.  Compson, 
34  Or.  25  (54  Pac.  349). 

2.  Section  2  of  Chapter  377  of  the  statute  in  ques- 
tion may  as  well  have  stated  that  Rufus  C.  Holman 
was  considered  well  qualified  for  the  office,  and  there- 
fore he  was  named  and  to  **be  known  as  a  county 
commissioner  of  Multnomah  County,"  as  to  have  as- 
signed the  reason  thus  given  for  his  selection.  Article 
VII,  Section  12,  of  the  state  Constitution  is  adequate 
for  the  purpose  stated,  and  is  not  affected  by  Section 
2  of  that  article  as  amended,  since  such  alteration 
makes  no  change  in  the  judicial  system  of  Oregon, 
until  some  law  is  enacted  on  the  subject.  Even  if 
Article  VII,  Section  12,  became  obsolete  by  the  amend- 
ment referred  to,  there  is  nothing  in  the  organic  act 
of  the  state  inhibiting  the  legislative  assembly  from 
creating  a  board  of  county  commissioners  for  any 
county  in  Oregon,  and  since  such  power  is  not  ex- 
pressly forbidden,  the  authority  undoubtedly  con- 
tinues. We,  therefore,  unanimously  conclude  that 
Rufus  C.  Holman  is  a  duly  appointed,  legally  qualified 
and  acting  county  commissioner  of  that  county,  and  a 
member  of  the  board  of  county  commissioners  thereof, 
and  as  such  in  all  acts  relating  to  the  transacting  of 
county  business,  in  which  the  other  county  commis- 
sioners were  authorized  to  take  part,  he  was  also  em- 
powered to  participate,  and  hence  all  proceedings 
heard  and  determined  by  such  board,  if  otherwise  legal, 
constitute  a  valid  exercise  of  the  right  conferred. 

3.  In  view  of  the  decision  rendered  in  the  case  of  In 
re  McCormick's  Estate,  72  Or.  608  (143  Pac.  915),  and 
on  rehearing  October  20, 1914  (144  Pac.  425),  it  is  con- 
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ceded  that  the  provision  of  Section  3  of  Chapter  378 
of  the  General  Laws  of  Oregon  of  1913,  which  under- 
took to  abolish  the  office  of  county  judge  of  Multnomah 
County,  was  void.  Notwithstanding  the  county  judge 
of  that  county  was  by  such  act  attempted  to  be  ap- 
pointed a  circuit  judge  of  the  fourth  judicial  district 
of  Oregon,  as  he  never  resigned,  he  remained  in  office 
as  the  de  jure  county  judge  of  that  county. 

4.  It  appears  that  Thomas  J.  Cleeton  was  duly  elected 
county  judge  of  Multnomah  County  November  8,  1910, 
at  which  time  the  organic  act  of  Oregon  was  amended, 
making  the  term  of  the  judges  of  all  courts  in  this 
state  six  years.  Article  VII,  Section  1  of  the  Con- 
stitution. This  amendment  was  ratified,  and  he  was 
elected  when  the  polls  closed  on  the  evening  of  the  day 
of  election.  Counting  the  ballots  cast  for  candidates 
for  the  several  offices  to  be  filled,  and  upon  the  ques- 
tions of  the  adoption  or  rejection  of  measures  sub- 
mitted to  the  qualified  electors,  and  declaring  the  re- 
sults, was  only  a  ministerial  act.  As  the  choice  of 
such  coimty  judge  and  the  approval  of  the  amendment 
of  Section  1  of  Article  VII  of  the  fundamental  law 
occurred  simultaneously,  that  amended  organic  act  was 
in  force  when  Judge  Cleeton  was  elected  and  his  term 
of  office  is  necessarily  six  years  from  the  first  Monday 
in  January,  1911.  Article  II,  Section  14  of  the  Con- 
stitution. 

5.  Judge  Cleeton  being  thus  the  legitimate  county 
judge  of  Multnomah  County,  all  orders,  judgments 
and  decrees  made,  given  or  rendered  by  him  since  he 
assumed  the  duties  of  that  office  are  valid  and  binding 
so  far  as  the  right  to  hear  and  determine  matters  com- 
ing before  him  in  probate  and  guardianship  proceed- 
ings is  concerned. 
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6.  A  clause  of  Section  939,  L.  0.  L.,  as  amended 
reads: 

*  *  When  the  county  judge  is  ill  or  incapacitated  from 
attending  court,  or  absent  from  the  county  of  which 
he  is  the  county  judge,  any  circuit  judge  for  said 
county  may  perform  the  functions  of  said  county 
judge,  hear  proceedings,  and  enter  any  judgment, 
order  or  decree  necessary  to  carry  into  effect  the  juris- 
diction of  said  court  in  probate  and  guardianship 
matters  with  the  same  force  and  effect  as  if  done  or 
performed  by  the  county  judge  when  present  in  said 
county'':    Chapter  242,  General  Laws  Or.  1911. 

Invoking  the  disputable  presumption  that  official 
duty  has  been  regularly  performed  (Sec.  799,  subd. 
15,  L,  0.  L.),  it  will  be  taken  for  granted,  in  the  ab- 
sence of  all  evidence  upon  the  subject,  that  sufficient 
statutory  reasons  existed  whereby  judges  of  the  Cir- 
cuit Court  for  Multnomah  County  were  authorized  to 
hear  and  determine  matters  exclusively  within  the 
jurisdiction  of  the  County  Court  of  that  county,  a 
de  jure  court,  and  such  circuit  judges  being  thus  de 
facto  county  judges,  pro  hoc  vice,  all  orders,  judgments 
and  decrees  made  by  either  of  them  in  that  court  re- 
lating to  probate  and  guardianship  proceedings  are 
valid  and  binding. 

7.  From  the  opinions  handed  down  in  the  case  of  In 
re  McCormick's  Estate,  72  Or.  608  (143  Pac.  915,  144 
Pac.  425),  it  will  be  assumed  that  the  attempt  by 
Chapter  378  of  the  General  Laws  of  Oregon  of  1913 
to  organize  department  No.  6  of  the  Circuit  Court  of 
the  fourth  judicial  district  created  at  least  a  de  facto 
court  for  Multnomah  County.  When,  therefore.  Judge 
Cleeton  heard  and  determined  causes  in  such  court, 
he  was  acting  as  a  de  facto  judge  thereof,  and  all 
orders,  judgments  and  decrees  made,  given  and  ren- 
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dered  by  him  therein  are  conclusive,  valid  and  bind- 
ing upon  all  parties,  unless  his  authority  in  such  mat- 
ters was  duly  challenged  before  any  determination 
was  reached  therein :  State  ex  rel.  v.  Ely,  16  N.  D.  569 
(113  N.  W.  711,  14  L.  R.  A.  (N.  S.)  638) ;  Lang  v.  Bay- 
onne,  74  N.  J.  Law,  455  (68  Atl.  90,  122  Am.  St.  Rep. 
391,  12  Ann.  Cas.  961,  15  L.  E.  A.  (N.  S.)  93).  A 
party  cannot  be  permitted  to  wait  until  an  adverse 
judgment  or  decree  is  rendered  against  him  and  then 
claim  that  the  judge  before  whom  his  cause  was  tried 
was  powerless  to  determine  the  issues  involved.  It  is 
to  be  expected  that  when  the  authority  of  a  judge  is 
thus  challenged  the  objection  will  be  overruled  and 
jurisdiction  asserted  and  maintained.  A  foundation 
will  thus  be  laid,  however,  whereby  the  action  of  the 
court  in  such  particular  can  be  reviewed  on  appeal. 
Without  such  objection  the  power  to  hear  and  deter- 
mine all  causes  tried  in  a  de  facto  court  by  a  de  facto 
judge  must,  for  the  sake  of  peace,  the  promotion  of 
the  interests  of  parties  litigant,  and  of  the  welfare  of 
society  be  conceded  to  be  valid. 

In  the  trial  of  causes  by  Judge  Cleeton  in  the  Cir- 
cuit Courts  of  the  state  for  counties  other  than  Multno- 
mah, as  these  courts  are  de  jure  tribunals  and  Judge 
Cleeton  only  a  de  facto  judge  of  a  Circuit  Court,  all 
orders,  judgments  and  decrees  made,  given  or  ren- 
dered by  him  therein  are  valid  and  binding,  except 
when  challenged  in  the  manner  indicated. 

A  desire  to  reach  a  speedy  conclusion  in  the  case  at 
bar  has  prevented  an  examination  of  all  the  questions 
presented  with  that  degree  of  care  which  their  im- 
portance demands.  The  members  of  this  court  have 
not  all  concurred  in  the  views  hereinbefore  expressed 
with  respect  to  the  authority  of  Judge  Cleeton  and  the 
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character  of  the  court  undertaken  to  be  created,  but 
a  majority  thereof  coincide  in  the  results  here  reached. 
It  follows  that  the  demurrer  is  sustained  and  this 
action  dismissed.  Action  Dismissed. 


Argued  July  23,  reversed  September  8,  rehearing  denied  NoTember 

10,  1914. 

ISAACSON  V.  BEAVER  LOGGING  CO.* 

(143  Pac.  938.) 

Master  and  Senrant— Injnrles  to  Senrant — ^Action — ^Nonsuit. 

1.  Where  there  was  evidence  that  a  servant  was  experienced  as  a 
loader  of  logs  upon  a  train  and  was  employed  in  that  work,  but  that 
he  was  injured  while  removing  an  iron  spool  from  a  truck  at  the  direc- 
tion of  the  head  loader,  who  failed  to  warn  him  of  the  dangers  in- 
curred in  the  manner  in  which  he  proceeded  to  do  that  work,  in  which 
he  was  inexperienced,  a  nonsuit  was  properly  denied. 

Master  and  Servant— Injuries  to  Servant — Statutory  Provisions. 

2.  The  Employers'  Liability  Act  (Laws  1911,  p.  16),  providing, 
after  a  statement  of  specific  instances  in  which  it  applies,  that  all 
owners  and  persons  having  charge  of  any  work  involving  the  result 
or  danger  to  the  employees  shall  use  every  precaution  practicable  for 
the  protection  of  life  and  limb,  does  not  apply  to  the  employment  of 
a  servant  in  removing  an  iron  spool,  weighing  250  to  300  pounds,  from 
a  truck  upon  a  railroad  track. 

Master  and  Servant— Injuries  to  Servant— Action — Question  for  Court 
or  Juries. 

3.  Where  there  is  no  dispute  as  to  the  facts,  or  where  only  one 
inference  can  legitimately  be  drawn,  the  court  may  determine  whether 
an  offending  employee  is  a  temporary  vice-principal  or  a  fellow-servant. 

Appeal  and  Error — ^Decisions  Reviewable — Questions  of  Fact. 

4.  The  determination  of  the  trial  court  that  an  offending  employee 
is  a  vice-principal  or  fellow-servant  is  necessarily  subject  to  review. 

Trial — Instructions — ^Assumption  of  Facts. 

5.  In  an  action  for  injuries  to  a  servant  in  unloading  a  heavy  spool 
from  a  truck,  where  plaintiff's  evidence  that  he  performed  the  work 
under  the  direct,  positive  command  of  a  superior  servant  was  contra- 

*As  to  the  constitutionality,  application  and  effect  of  the  Federal 
Employers'  Liability  Act,  see  note  in  47  L.  B.  A.  (N.  S.)  38. 
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dieted  by  the  testimony  of  defendant,  an  instruction  that  the  servant 
giving  the  order  was  not  a  fellow-servant  with  the  plaintiff  was  error. 

[As  to  employees  entitled  to  protection  under  the  Federal  Em- 
ployers' Liability  Act,  see  note  in  Ann.  Cas.  1914C,  164.  As  to 
validity  of  exemption  of  certain  employments  from  operation  of 
Employers'  Liability  Act,  see  note  in  Ann.  Gas.  1914D,  404.  As 
to  what  is  "accident  arising  out  of  an^  in  course  of  employment" 
within  Employers'  Liability  Act,  see  note  in  Ann.  Cas.  1914D, 
1284.  As  to  damages  recoverable  under  Federal  Employers'  Lia- 
bility Act,  see  note  in  Ann.  Cas.  1914C,  175.] 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

This  is  an  action  by  John  Isaacson,  a  minor,  by 
Oscar  Matson,  his  guardian  ad  litem,  against  the 
Beaver  Logging  Company,  a  corporation,  to  recover 
damages  for  a  personal  injury  alleged  to  have  been 
caused  by  the  defendant's  negligence.  From  a  judg- 
ment for  the  plaintiff  in  the  sum  of  $1,200,  the  de- 
fendant appeals.  The  facts  are  stated  in  the  opinion 
of  the  court.  Reversed.    Behearinq  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Senn,  Ekwall  &  Recken,  with  an  oral  argu- 
ment by  Mr.  Frank  S.  Senn. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Arthur  I.  Moult  on. 

Department  1.  Mb.  Justice  Moore  delivered  the 
opinion  of  the  court. 

1.  It  is  contended  that  in  denying  a  motion  for  a  non- 
suit when  the  plaintiff's  testimony  in  chief  had  been 
received,  an  error  was  committed.  It  appears  from 
a  transcript  of  the  testimony  that  at  the  time  the  plain- 
tiff was  hurt  he  was  nearly  20  years  old.  He  had 
worked  at  logging  nearly  3  years,  having  been  em- 
ployed by  the  defendant  about  four  months  at  its  log- 
ging camp  in  Columbia  County,  Oregon,  as  second 
loader.    His  duties  as  such  required  him  to  assist 
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the  head  loader,  whose  orders  he  was  obliged  to  obey 
in  placing  on  railway  trucks  logs  for  transportation. 
Logs  were  dragged  by  donkey-engines  to  the  top  of  an 
incline,  down  which  they  were  rolled  to  a  retarding 
timber  in  front,  called  a  brow  skid.  This  checking 
log  was  placed  parallel  with  the  defendant's  line  of 
railroad  a  little  lower  than  swivel  bunks  on  the  plat- 
forms of  short  railway  trucks,  and  about  three  feet 
from  their  sides.  In  order  to  load  logs  there  were 
driven  into  each  end  thereof  hooks  to  which  were  at- 
tached the  ends  of  a  crotched  rope,  the  trunk  of  which, 
passing  over  a  pulley  at  the  top  of  a  gin-pole,  extended 
to  the  drum  of  a  donkey-engine  stationed  at  the  top 
of  the  incline.  An  application  of  power  to  the  ma- 
chinery lifted  above  the  brow  skid  the  log,  which,  being 
swung  over  the  railway,  was  lowered  to  two  trucks  set 
at  a  sufficient  distance  from  each  other  to  accommodate 
the  length  of  the  load,  the  logs  being  securely  chained 
to  the  bunks  on  the  trucks.  When  thus  arranged  the 
front  truck  would  be  attached  to  the  locomotive  or  to 
the  truck  immediately  in  front,  thereby  making  up  a 
train.  In  returning  unloaded  trucks  they  would  be 
coupled  together,  forming  separate  four-wheeled  flat 
cars  about  eight  feet  in  length. 

The  defendant,  on  December  12,  1912,  hauled,  on 
one  of  such  unloaded  trucks,  to  the  incline  an  iron 
spool,  called  a  gypsy,  having  through  the  center  a  hole 
into  which  the  spindle  of  a  donkey-engine  was  to  be 
inserted.  The  defendant's  superintendent  directed 
that  the  spool  should  be  unloaded  and  taken  to  the 
place  where  it  was  to  be  used  at  the  top  of  the  incline. 
An  iron  bar  was  inserted  in  the  hole  in  the  gypsy,  and, 
the  brakemen  assisting  in  raising  the  spool,  one  end 
of  the  bar  was  placed  on  the  plaintiff's  shoulder  while 
the   other   end   rested  on  the    shoulder  of  the   head 
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loader.  The  part  of  the  train  on  which  the  gypsy 
was  carried  could  not  be  switched  to  the  proper  place 
beside  the  margin  of  the  incline,  and  the  spool  had  to 
be  carried  over  the  platforms  of  two  trucks  before 
it  could  be  removed  from  the  train.  When  the  plain- 
tiff, who  walked  in  front,  reached  the  right  place  to 
ascend  the  incline,  he  attempted  to  step  from  the  edge 
of  the  truck  to  the  brow  skid,  but,  his  assistant  not 
keeping  pace  with  him  at  that  instant  and  giving  the 
bar  a  swing,  Isaacson  lost  his  balance  and  fell,  the 
spool  slipping  forward  on  the  bar  and  breaking  his 
collar-bone  in  several  places,  necessitating  the  removal 
of  fragments  thereof. 

The  plaintiff  testified  in  effect  that  when  ordered 
by  the  defendant 's  superintendent  to  unload  the  spool, 
the  witness  suggested  that  it  should  be  rolled  off  the 
truck,  but  the  head  loader  notified  him  that  the  gypsy 
should  be  carried  to  the  donkey-engine  at  the  top  of 
the  incline ;  that  he  estimated  the  weight  of  the  spool 
to  be  250  or  300  pounds,  but  did  not  know  the  weight 
thereof  or  the  danger  to  be  incurred  in  attempting 
to  obey  the  order  of  the  head  loader;  that  when  he 
reached  the  proper  place  to  leave  the  truck  he  notified 
his  assistant  that  he  was  then  to  step  to  the  brow 
skid;  that  the  defendant's  superintendent,  who  was 
present  and  saw  the  witness  attempt  to  comply  with 
the  direction  given,  did  not  warn  him  of  the  danger 
to  be  incurred,  or  direct  a  different  method  of  remov- 
ing the  spool. 

The  plaintiff  was  probably  a  competent  loader  and 
knew  how  properly  to  discharge  the  duties  devolving 
upon  him  with  respect  to  placing  the  logs  on  trucks 
for  transportation.  He  had  never  had  any  expe- 
rience, however,  in  unloading  gypsies  from  cars,  and 
having  been  informed  that  the  spool  was  to  be  carried 
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up  the  incline  and  half  of  the  weight  placed  on  his 
shoulder,  he  proceeded  as  best  he  could  to  obey  the 
orders,  which  he  asserts  had  been  given,  by  taking  the 
only  course  available.  His  superiors  who  knew  these 
facts  should  have  warned  him  of  the  dangers  which  he 
might  have  incurred  in  attempting  to  step  a  distance 
of  about  three  feet,  burdened  as  he  was,  and  directed 
some  other  method  of  unloading  the  gypsy,  but,  not 
having  done  so,  evidences  such  a  degree  of  negligence, 
when  viewed  in  the  light  of  the  plaintiff's  youth  and 
inexperience,  as  to  have  warranted  a  submission  of 
the  cause  to  the  jury.  No  error  was  committed  in  re- 
fusing to  grant  the  motion  for  a  judgment  of  nonsuit. 
2.  An  exception  having  been  taken  to  a  part  of  the 
charge,  it  is  contended  that  the  court  erred  in  instruct- 
ing the  jury  that  the  head  loader  was  not  a  fellow- 
servant  with  the  plaintiff  when  he  was  hurt.  It  is 
maintained  by  plaintiff's  counsel,  however,  that  this 
action  was  based  upon  and  should  have  been  tried  as 
a  violation  of  the  Employers'  Liability  Act,  Section 
5  of  which  renders  unavailing  as  a  defense  the  negli- 
gence of  a  fellow-servant  Considering  in  inverse 
order  the  legal  principles  thus  invoked,  a  clause  of 
Section  1  of  the  enactment  reads: 

*'And  generally,  all  owners,  contractors  or  subcon- 
tractors and  other  persons  having  charge  of,  or  re- 
sponsible for  any  work  involving  a  risk  or  danger  to 
the  employees  or  the  public,  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the 
protection  and  safety  of  life  and  limb,  limited  only  by 
the  necessity  f  oy  preserving  the  efficiency  of  the  struct- 
ure, machine  or  other  apparatus  or  device,  and  with- 
out regard  to  the  additional  cost  of  suitable  material 
or  safety  appliance  and  devices ' ' :  Gen.  Laws  Or.  1911, 
p.  16. 
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It  is  argued  by  plaintiff's  counsel  that  the  cause  of 
action  set  forth  in  the  complaint  comes  within  the  pro- 
vision quoted,  and,  this  being  so,  the  defendant  was 
not  prejudiced  by  the  giving  of  the  instruction  of 
which  it  complains.  In  Schidte  v.  Pacific  Paper  Co., 
67  Or.  334,  337  (135  Pac.  527,  528),  Mr.  Justice  Eakin, 
referring  to  the  enactment  relied  upon,  says : 

**This  statute  does  not  cover  every  case  of  an  em- 
ployers' liability  to  his  employee,  but  only  the  specific 
cases  enumerated  in  the  act." 

In  Schaedler  v.  Columbia  Contract  Co.,  67  Or.  412, 
418  (135  Pac.  536,  538),  in  adverting  to  the  same  statr 
ute,  it  is  said : 

**A  careful  examination  of  Section  1  of  the  act  will 
convince  any  disinterested  person,  who  is  learned  in 
the  law,  that  there  are  many  causes  that  might  produce 
a  personal  injury  to  an  employee  that  are  not  specified 
in  that  provision  of  the  statute.  In  order  to  recover 
damages  not  thus  enumerated,  resort  must  be  had  to 
the  principles  of  the  comnaon  law." 

It  is  believed  that  the  quoted  part  of  the  act  in  ques- 
tion amounts  to  nothing  more  than  a  reiteration  of  the 
preceding  provisions  of  the  section,  and  that  the  un- 
loading by  mere  manual  labor  of  the  gypsy  in  the 
manner  and  under  the  circumstances  indicated  does  not 
come  within  the  provisions  of  the  Employers '  Liability 
Act.  A  contrary  conclusion  would  be  equivalent  to 
holding  that  the  enactment  repealed  the  rules  of  'the 
conunon  law  with  respect  to  the  recovery  of  damages 
for  a  personal  injury. 

3,  4.  Where  there  is  no  dispute  as  to  the  facts,  or 
where  only  one  inference  can  legitimately  be  drawn 
from  them,  the  court  may  lawfully  determine  whether 
or  not  an  offending  employee  is  a  temporary  vice-prin- 
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cipal  or  a  fellow-servant:  4  Labatt,  Mast  &  Serv., 
(2  ed.),  §  1437.  Such  coudnsion,  however,  is  neces- 
sarily subject  to  review  on  appeal 

5.  According  to  the  plaintiff's  theory  he  was,  when 
hurt,  complying  with,  and  sustained  an  injury  in  obey- 
ing, a  direct,  specific,  personal  order  of  the  head  loader 
to  carry  the  gypsy  up  the  incline.  The  instruction 
challenged  was  evidently  predicated  upon  the  presump- 
tion that  the  defendant  was  not  engaged  in  carrying 
freight  to  the  incline,  but  in  hauling  logs  therefrom, 
and  the  plaintiff  was  employed  to  assist  in  placing 
such  logs  upon  trucks  for  transportation,  that  while 
it  will  be  presumed  that  he  was  competent  to  discharge 
such  duty,  and  that  he  accepted  the  responsibility  for 
any  injury  that  might  result  from  ordinary  risks  of  his 
service,  in  the  performance  of  which  negligence  could 
not  be  based  on  an  order  of  the  head  loader,  subject- 
ing him  to  the  customary  hazards  of  his  engagement, 
the  unloading  of  the  gypsy  was  not  the  performance 
of  a  service  similar  to  that  for  which  the  plaintiff  was 
engaged,  whereby  he  assisted  in  raising  by  machinery 
heavy  weights  from  the  incline,  lowering  them  to  and 
placing  them  upon  trucks;  that  an  obedience  to  the 
order  to  remove  the  spool  from  the  train  and  take  it 
to  the  top  of  the  incline  required  him  to  perform  work 
outside  the  scope  of  his  original  acceptance;  that  the 
order  to  remove  the  gypsy  was  given  by  the  defend- 
ant's superintendent,  who  was  a  superior  employee 
and  authorized  to  represent  the  master  by  virtue  of 
his  agency  to  act  for  his  principal ;  that  the  manner  of 
executing  the  order  was  directed  by  the  head  loader, 
who  had  exclusive  authority  over  and  control  of  the 
plaintiff ;  that  Isaacson  was  a  minor  and  inexperienced 
in  unloading  gypsies,  a  work  the  performance  of 
which  was  outside  his  employment;  that  his  lack  of 
maturity  and  want  of  knowledge  with  respect  to  the 
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extra  service  required  of  him  might  reasonably  be  sup- 
posed to  have  been  known  to  the  employer,  and,  this 
being  so,  the  order  to  do  the  work  was  justly  regarded 
as  a  violation  of  the  duty  which  the  master  owed  the 
servant.though  he,  without  objection  or  protest,  under- 
took to  perform  the  service  {Cole  v.  Chicago  £  N.  W. 
R.  Co.,  71  Wis.  114  (37  N.  W.  84,  5  Am.  St.  Rep.  201) ; 
that  under  these  circumstances  it  must  have  been  be- 
lieved that  the  act  of  ordering  the  plaintiff  to  perform 
a  new  and  different  kind  of  work  was  the  act  of  the 
master;  and  that  the  superintendent  who  gave  the 
order  and  the  head  loader  who  directed  the  manner  of 
its  execution  were,  for  that  time  at  least,  vice-prin- 
cipals for  whose  negligence  the  defendant  is  liable: 
4  Labatt,  Mast.  &  Serv.  (2  ed.),  §  1388. 

The  supposed  theory  upon  which  the  instruction  ob- 
jected to  was  evidently  based  is  a  correct  exposition  of 
the  law  applicable  to  the  plaintiff's  testimony  which, 
if  uncontradicted,  would  not  have  rendered  the  judg- 
ment invulnerable.  The  testimony  of  the  head  loader, 
Charles  Josephson,  is  to  the  effect  that  he  did  not 
order,  direct  or  instruct  the  plaintiff  to  assist  in  carry- 
ing the  gypsy,  but  that  Isaacson  assumed  the  initiative 
in  that  manner  of  unloading  the  spool.  As  the  testi- 
mony referred  to  is  contradictory,  the  court  should 
have  instructed  the  jury  that  if  they  found  the  plaintiff 
was  ordered  to  carry  the  gypsy  by  the  head  loader, 
they  should  determine  that  he  was  not  a  fellow-servant 
with  the  plaintiff  at  the  time  of  the  accident. 

An  error  was  committed  in  charging  the  jury,  and, 
such  being  the  case,  the  judgment  is  reversed  and  a 
new  trial  ordered. 

Beversed.    Behearing  Denied. 

Mb.  Justice  Eakin,  Me.  Justice  Burnett  and  Mb. 
Justice  Bamsby  concur. 
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Argued  Jalj  10,  alBrmed  September  15,  rehearing  denied  Norember 

10,  1914. 

BEAVER  V.  MASON,  EHBMAN  &  CO, 

(143  Pae.  1000.) 

Appeal  aod  Error— Befvlew — QQ«8tl<Mui  of  Fact. 

1.  Under  Article  YII,  Section  3,  of  the  Constitution,  providing  that 
in  actions  at  law  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  court  unless  the  court  can  affirmatirely  say  there  is  no 
evidence  to  support  the  verdict,  evidence  to  support  the  verdict  must 
be  legal  evidence,  and  must  tend  to  prove  every  fact  necessary  to 
make  out  a  prima  facie  ease  for  the  party  in  whose  favor  the  verdict 
has  been  rendered. 

Master   aad   Serrant— Injnriei  to   Senraitt— Actions — Qaeetioiit   for 
Jury. 

2.  In  an  action  for  the  death  of  a  servant  under  18  years  of  age, 
evidence  held  to  present  a  question  for  the  jury  whether  defendant 
permitted  the  minor  to  operate  defendant's  elevator. 

[As  to  warnings  and  instructions  to  minor  employees,  see  notes 
in  43  Am.  Bep.  259;  1  Am.  St.  Bep.  28;  Ann.  Cas.  1914 A,  609.] 

Master   and   Servant — ^Injuries   to   Servant — Actions — Sufflciency  of 
Evidence. 

3:  In  an  action  for  the  death  of  a  servant,  circumstantial  evidence 
held  to  tend  to  show  that  when  decedent  was  getting  into  an  elevator, 
which  was  not  equipped  with  any  brake  or  appliances  to  prevent  per- 
sons on  another  floor  from  moving  it  up  or  down,  he  was  caught  in 
some  way  and  his  chest  crushed  by  the  elevator. 

[As  to  liability  of  owner  of  elevator  used  by  passengers  or 
employees,  see  notes  in  56  Am.  St.  Bep.  806;  Ann.  Gas.  1912D, 
631.] 

KegUgecce— Elements — ^Violation  of  Statute — ''Negligence  Per  Be.** 

4.  When  a  statute  forbids  a  thing  to  be  done  and  makes  the  doing 
thereof  a  misdemeanor,  a  violation  of  the  statute  is  negligence  per  se, 

[As  to  employment  of  minor  in  violation  of  statute  and  negli- 
gence on  part  of  the  employer,  see  note  in  Ann.  Cas.  1912B,  803. 
As  to  doctrine  of  contributory  negligence  and  of  assumption  of 
risk  in  case  of  minor  employed  in  violation  of  statute,  see  notes 
in  Ann.  Cas.  1912B,  803,  808;  Ann.  Cas.  1912D,  808.] 

Trial — ^Taking  Case  ftom  Jnry — Sufflciency  of  Evidence. 

5.  Where  there  is  some  legal  evidence,  though  it  be  slight,  to  sus- 
tain the  issues  on  the  part  of  plaintiff,  the  court  must  submit  the  case 
to  the  jury. 

Appeal  and  Error-— BoTiew—Qneetions  of  Fact. 

6.  Though  Article  YII,  Section  3,  of  the  Constitution,  provides 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  unless  the 
court  can  affirmatively  say  there  is  no  evidence  to  support  the  verdict, 
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jet  wlien  the  rerdict  is  not  supported  by  legal  evidence,  tlie  court 
must  set  it  aside  when  properly  asked  to  do  so. 

Mastflr  and  8«rTaiit — Injiiries  to  Servant — ^Bnlaa  and  Orders. 

7.  Under  Laws  of  1909,  page  103,  providing  that  no  person  or  cor- 
poration shall  employ  or  allow  any  person  under  the  age  of  18  to 
operate  an  elevator  for  persons  or  property,  where  an  employer  knew 
that  a  minor  under  18  was  operating  an  elevator,  it  was  its  duty  to 
see  that  he  ceased  doing  so,  and  to  discharge  him  if  he  persisted. 

Pleading— -Objeeti(»M  and  Waiver— Pleading  Over. 

8.  A  motion  to  strike  portions  of  the  complaint  is  waived  by  the 
defendant  answering  and  denying  those  portions. 

Appeal  and  Error— Review — Scope  and  Evidence— Order  Denying  New 
TriaL  ' 

0.  An  order  denying  a  new  trial  ii  not  appealable,  and  cannot  be 
reviewed. 

From  Multnomah :  David  B.  Parkeb^  Judge. 

This  is  an  action  by  M.  C.  Beaver,  administrator  of 
the  estate  of  Don  Beaver,  deceased,  against  Mason, 
Ehrman  &  Company,  a  corporation,  to  recover  dam- 
ages for  injuries  resulting  in  the  death  of  plaintiff's 
intestate.  From  a  verdict  and  judgment  in  the  sum 
of  $7,500,  for  plaintiff,  defendant  appeals.  The  facts 
are  disclosed  in  the  opinion  of  the  court. 

Affirmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Thomas  O.  Oreene  and  Messrs.  Sheppard  <&  Brock, 
with  oral  arguments  by  Mr.  Oreene  and  Mr.  Robert  J. 
Brock. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Schmitt  <&  Schmitt  and  Mr.  Oliver  M.  Hickey, 
with  oral  arguments  by  Mr.  O.  O.  Schmitt  and  Mr. 
Hickey. 

Department  1.  Ma.  Justice  Bamset  delivered  the 
opinion  of  the  court 

The  defendant  is  a  corporation  doing  a  wholesale 
grocery  business  in  the  City  of  Portland.    Its  place  of 
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business  was  a  seven-story  building,  and  it  employed 
a  large  number  of  persons  in  and  about  said  building 
in  carrying  on  its  business.  Don  Beaver,  a  boy,  was 
in  the  employ  of  the  plaintiff  on  December  14,  1912, 
as  a  messenger  boy,  and  was  killed  in  one  of  the  ele- 
vators of  that  building  on  that  day.  At  the  time  of 
his  death  he  was  17  years,  2  months  and  4  days  old. 
The  plaintiff,  his  father,  was  appointed  administrator 
of  his  estate,  and  brought  this  action  for  damages. 
The  defendant  used  each  of  the  seven  floors  of  its  build- 
ing in  carrjang  on  its  business.  There  were  three  ele- 
vators in  the  building,  running  from  the  basement  to 
the  seventh  story,  and  used  in  transferring  goods  to 
and  from  different  points  in  the  building  and  in  pass- 
ing from  one  floor  to  another  as  the  exigencies  of  the 
business  required.  One  of  these  is  called  the  city  ele- 
vator, and  in  this  elevator  Don  Beaver  received  the 
injuries  that  resulted  in  his  death.  The  complaint 
alleges  in  part : 

*  *  That  on  or  about  the  14th  day  of  December,  1912, 
in  the  aforesaid  building,  city,  county  and  state,  said 
Don  Beaver,  deceased,  while  performing  his  duty  as 
office  and  errand  boy,  was  instructed  by  the  defendant 
and  its  agents,  to  perform  a  certain  errand  on  the  sixth 
and  seventh  floors  of  said  building.  That  pursuant 
to  said  instructions  said  Don  Beaver,  deceased,  as- 
cended from  the  first  to  the  sixth  floor  of  said  building 
in  one  of  the  said  elevators  used  and  operated  by  the 
defendant  for  the  purpose  of  ascending  and  descend- 
ing from  one  floor  to  another  of  said  building,  as  afore- 
said, and  which  was  the  same  method  pursued  by  said 
deceased  on  all  former  occasions  while  performing 
errands  on  said  sixth  and  seventh  floors,  and  the 
method  pursued  by  all  other  employees  in  ascending 
and  descending  from  the  first  floor  to  the  sixth  and 
seventh  stories  of  said  building,  that  being  the  usual 
course  pursued  by  the  defendant  and  all  of  its  agents 
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and  employees.  That  while  said  Don  Beaver  was 
either  in  the  act  of  entering  on  the  sixth  floor  to  ascend 
to  the  seventh,  or  while  in  the  act  of  leaving  the  ele- 
vator on  the  sixth  floor,  or  while  in  the  act  of  attempt- 
ing to  enter  the  elevator  to  descend  from  the  sixth  floor, 
the  exact  act  being  unknown  to  plaintiff,  said  deceased 
was  caught  in  the  railing  used  on  the  sixth  floor  as  a 
gate  to  the  elevator  shaft,  and  said  elevator  was  moved 
by  someone,  unknown  to  plaintiff,  on  another  floor,  in 
suddenly  starting  said  elevator  in  operation  in  an  as- 
cending direction,  causing  said  deceased  to  be  carried 
with  part  of  his  body  extending  beyond  the  floor  line  of 
said  elevator  to  the  ceiling  of  the  sixth  floor,  and  there 
seriously  crushing,  bruising  and  injuring  him  about 
the  head,  shoulders,  chest  and  body,  from  the  effects  of 
which  he  died  a  few  hours  thereafter. 

''That  the  proximate  cause  of  the  death  of  said  Don 
Beaver,  caused  by  the  wrongful,  unlawful  and  negli- 
gent acts  of  the  defendant  in  then  and  there  allowing 
the  said  elevator,  upon  which  said  deceased  was  as- 
cending, as  aforesaid,  to  be  operated,  in  that  the  same 
was  then  and  there  in  an  unsafe  and  dangerous  condi- 
tion, and  particularly  in  that  said  elevator  was  not 
provided  with  a  safety  device  so  that  persons  using 
the  elevator  at  any  one  floor  could  lock  the  operating 
cable  to  prevent  the  moving  of  the  elevator  by  persons 
on  another  floor  during  the  time  the  person  in  charge 
of  the  elevator  leaves  or  enters  the  same,  and  in  that 
said  elevator  was  not  provided  with  an  automatic  shut- 
off  whereby  said  car  could  be  stopped  at  any  point 
between  its  foot  and  its  highest  landing,  and  in  that  the 
devices  which  were  used  on  said  car  as  a  lock  were  out 
of  order,  in  that  said  car  could  not  be  locked  on  every 
floor  or  on  any  of  the  floors  on  said  building  in  its  as- 
cent or  descent,  and  that  the  device  used  on  said  car  as 
a  shut-off  was  out  of  order,  in  that  said  elevator 
could  not  be  stopped  at  its  foot  or  any  point  to  and  in- 
cluding its  highest  landing,  and,  further,  in  that  said 
elevator  and  elevator  shaft  was  not  provided  with  safe, 
proper  and  suitable  framework,  railing,  automatic  or 
Belf-closing  gates;  that  said  elevator,  among  other 
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things,  was  not  provided  with  an  automatic  shut-off  so 
that  said  car  could  be  stopped  at  its  foot  and  highest 
landing,  and  was  not  provided  and  equipped  with  an 
automatic  trip  or  slack  cable  stop  and  an  automatic 
brake  of  sufficient  strength  to  hold  the  car  at  any  point, 
and  said  elevator  was  not  provided  with  a  safety  de- 
vice by  which  persons  using  the  elevator  at  one  floor 
could  lock  the  operating  cable  to  prevent  the  moving 
of  the  elevator  by  persons  on  another  floor,  and  said 
elevator  and  said  elevator  shaft  was  not  protected  with 
suitable  framework  or  railing,  and  with  automatic  or 
self-closing  gates,  and  all  contrary  and  in  violation  of 
the  laws  of  the  State  of  Oregon,  and  all  contrary  and 
in  violation  of  an  ordinance  of  the  City  of  Portland, 
county  of  Multnomah,  State  of  Oregon,  which  ordi- 
nance is  No.  21,455,  entitled  'An  ordinance  regulating 
the  construction,  erection  and  enlargement,  raising, 
alteration,  repairing  and  use  of  building,  and  to  provide 
for  protection  against  fire,  and  provide  a  penalty  for 
the  same,'  and  particularly  all  of  part  5  of  said  ordi- 
nance, including  titles  1,  2  and  3,  which  ordinance  was 
passed  by  the  common  council  of  said  city  on  the  22d 
day  of  June,  1910,  approved  by  the  mayor  of  said  city, 
Joseph  Simon,  on  the  24th  day  of  June,  1910,  the  same 
to  take  effect  and  be  in  force  from  and  after  January 
1, 1911,  and  which  said  ordinance  was  in  full  force  and 
effect  on  the  14th  day  of  December,  1912. 

'  *  That  the  proximate  cause  of  the  death  of  said  Don 
Beaver  was  further  due  to  the  wrongful,  unlawful  and 
negligent  acts  of  the  defendant  in  then  and  there  allow- 
ing and  permitting  said  deceased  to  operate  said  ele- 
vator, who  was  then  of  the  age  of  17  years,  1  month 
and  4  days,  and  contrary  and  in  violation  of  the  laws 
of  the  State  of  Oregon,  and  by  the  wrongful,  unlawful 
and  negligent  acts  of  the  defendant  in  allowing  an  ele- 
vator to  be  placed  at  the  disposal  and  use  of  the  said 
deceased,  who  was  then  of  the  age  aforesaid. 

''That  the  proximate  cause  of  the  death  of  said  Don 
Beaver  was  further  due  to  the  wrongful,  unlawful  and 
negligent  acts  of  the  defendant  in  maintaining,  per- 
mitting and  allowing  an  elevator  to  be  used  by  said  de- 
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ceased  which  was  then  out  of  order  and  in  a  dangerous 
and  unsafe  condition  without  having  warned  and  noti- 
fied said  deceased  of  the  danger  in  connection  there- 
with and  by  the  wrongful,  unlawful  and  negligent  acts 
of  the  defendant  in  using,  permitting  to  be  used,  and 
placing  at  the  disposal  for  use  a  freight  elevator  for 
the  use  of  conveying  passengers,  and  by  the  wrongful, 
unlawful  and  negligent  acts  of  the  defendant  in  em- 
ploying said  deceased  in  a  dangerous  and  unsafe 
place.*' 

The  complaint  also  alleges  damages  in  the  sum  of 
$7,500.  The  defendant's  answer  denies  much  of  the 
complaint  and  sets  up  affirmative  matter,  including  an 
allegation  of  assumption  of  risk  by  the  decedent,  and 
that  the  accident  resulting  in  his  death  was  due  to  his 
carelessness  and  negligence,  etc.  The  most  of  the 
affirmative  matter  of  the  answer  was  denied  by  the 
reply.  The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  in  the  sum  of  $7,500.  The  defendant 
appeals. 

When  all  of  the  plaintiff's  evidence  was  in,  the  de- 
fendant filed  a  motion  for  a  judgment  of  nonsuit  for 
the  following  reasons:  (1)  That  the  evidence  does  not 
prove  a  cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant;  (2)  that  the  proof  does  not  show 
how  or  in  what  manner  the  said  Don  Beaver  met  his 
death;  (3)  that  the  proof  does  not  show  that  any  of 
the  alleged  acts  of  negligence  charged  against  the  de- 
fendant was  the  proximate  cause  of  the  death  of  said 
Don  Beaver.    This  motion  was  denied. 

After  all  the  evidence  had  been  submitted  the  defend- 
ant moved  the  court  to  instruct  the  jury  to  find  a  ver- 
dict for  the  defendant  for  the  reasons  set  forth  in  said 
motion  for  a  judgment  of  nonsuit.  This  motion,  also, 
was  denied.    After  the  judgment  was  rendered,  the  de- 
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f endant  moved  for  a  new  trial.    This  motion,  also,  was 
denied. 
The  defendant  assigns  the  following  errors  only : 

"(1)  That  the  court  erred  in  overruling  appellant's 
motion  to  strike  out  certain  portions  of  plaintiff's  com- 
plaint; (2)  That  the  court  erred  in  overruling  appel- 
lant's motion  for  a  judgment  of  nonsuit;  (3)  that  the 
court  erred  in  overruling  appellant's  motion  to  direct 
a  verdict  after  the  evidence  of  plaintiff  and  defendant 
was  in;  (4)  That  the  court  erred  in  overruling  the  de- 
fendant's motion  for  a  new  trial;  (5)  that  the  court 
erred  in  rendering  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant. ' ' 

The  motions  for  nonsuit  and  for  an  instructed  ver- 
dict for  the  defendant  will  be  considered  together.  It 
will  be  noted  that  the  plaintiff  does  not  claim  that  there 
was  any  error  of  the  trial  court  in  the  admission  or 
the  rejection  of  evidence,  or  in  the  instructions  to  the 
jury.  In  other  words,  the  trial  proceeded  without  any 
alleged  error,  except  in  overruling  the  motions  for  a 
nonsuit  and  for  an  instructed  verdict. 

1.  Article  VII,  Section  3,  of  the  Constitution  pro- 
vides, in  part  as  follows : 

**In  actions  at  law,  where  the  value  in  controversy 
shall  exceed  $20,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  this  state,  unless  the 
court  can  affirmatively  say  there  is  no  evidence  to  sup- 
port the  verdict.'^ 

The  trial  having  been  conducted  according  to  law 
and  a  verdict  rendered,  we  are  inhibited  from  re-exam- 
ining the  facts,  unless  we  can  say  affirmatively  that 
there  is  no  evidence  to  support  the  verdict.  Evidence 
to  support  the  verdict  must  be  legal  evidence,  and  must 
tend  to  prove  every  fact  necessary  to  make  out  a  prima 
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fctcie  case  for  the  plaintiff  or  the  party  in  whose  favor 
the  verdict  has  been  rendered. 

2.  The  evidence  shows  that  the  decedent,  Don 
Beav.er,  received  injuries  on  December  14,  1912,  that 
caused  his  death,  and  that  he  was  at  that  time  a  minor 
under  18  years  of  age ;  that  about  a  month  prior  to  his 
death  he  entered  the  employment  •  of  the  defendant  as 
messenger  boy  in  its  business,  conducted  in  said  build- 
ing, and  he  worked  for  the  defendant  until  he  received 
the  fatal  injuries.  He  was  paid  $25  per  month  for 
his  services.  According  to  the  evidence,  he  had  not 
worked  about  elevators  prior  to  the  time  that  he  en- 
tered the  employment  of  the  defendant. 

C.  A.  Parks,  o£Sce  manager  of  the  defendant,  testi- 
fied that  he  was  acquainted  with  Don  Beaver,  and  that 
when  he  entered  the  defendant's  employment,  the  wit- 
ness gave  him  the  following  instructions : 

*  *  I  told  him  when  I  engaged  him  as  an  office  boy  that 
he  was  to  be  a  sort  of  a  messenger  boy ;  that  he  would 
be  required  to  go  from  one  department  to  another,  in 
fact,  a  general  messenger  boy  through  the  house.  We 
have  a  room  on  our  sixth  floor  where  we  keep  records, 
stationery  and  so  forth,  and  all  office  boys  are  sup- 
posed to  handle  that  work,  but  that  at  any  time  he  was 
to  take  a  trip  to  the  sixth  floor,  he  was  supposed  to  call 
one  of  the  porters.  That  is  the  definite  instructions 
that  I  gave  him.'* 

This  witness  says  that  the  foregoing  is  all  the  in- 
structions that  he  gave  him  about  the  elevator. 

It  will  be  noticed  that  he  was  a  general  messenger 
and  required  to  go  from  one  department  to  another 
through  the  house.  The  house  was  the  building  re- 
ferred to  supra,  having  seven  stories.  All  seven  floors 
were  used  by  the  defendant  in  its  business.  This  mes- 
senger boy  was  to  go  from  department  to  department 
throughout  this  large  building  and  do  errands  or  carry 
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messages  therein.  In  this  building  the  defendant  had 
various  departments  and  a  different  head  for  each 
department 

H.  L.  Rosenthal  was  in  charge  of  the  seventh  floor. 
That  is  a  fruit  department.  Lola  Kernan,  a  witness 
for  the  defendant;  was  employed  in  the  office  of  the  de- 
fendant on  the  day  that  Don  was  killed.  Just  a  few 
minutes  before  the  accident,  she  told  Don  that  Mr. 
Rosenthal,  on  the  seventh  floor,  had  some  dates  for  her, 
and  asked  Don  if  he  wanted  to  go  and  get  them  for  her, 
and  he  answered  in  the  affirmative.  Mr.  Rosenthal 
testifies  that  he  told  Miss  Kernan  that  there  was  a  box 
of  dates  upstairs  for  her  and  to  send  someone  up  and 
he  would  send  her  the  dates.  He  says  he  sent  them  to 
her,  and  that  she  could  give  them  to  the  rest.  Miss 
Kernan  spoke  to  Don  and  asked  him  to  go  up  to  Rosen- 
thal's department  and  get  them  for  her.  He  went  as 
directed,  and  this  trip  resulted  in  his  death.  Rosen- 
thal says  that  Don  went  to  the  seventh  floor  on  the 
elevator  to  get  the  dates,  and  obtained  them,  and  that 
no  one  was  with  him,  and  that  after  he  got  the  dates 
on  the  seventh  floor,  he  went  down  to  the  sixth  floor  by 
the  stairway. 

Miss  Flora  Nelson,  an  employee  of  the  defendant, 
testified  that  she  saw  Don  six  or  seven  minutes  before 
12  M.,  and  only  a  few  minutes  before  he  was  injured, 
on  the  sixth  floor,  and  that  he  had  come  down  the  stairs 
from  the  seventh  floor  to  see  her,  and,  after  talking  to 
her  a  few  minutes,  she  went  up  the  stairway  to  the 
seventh  floor,  and  that  she  saw  him  go  toward  the  city 
elevator  on  the  sixth  floor.  No  one  saw  him  again  until 
after  he  was  hurt. 

J.  H.  Wright,  an  employee  of  the  defendant  at  the 
time  of  the  accident,  was  on  the  seventh  floor  shortly 
before  12  o'clock  m.,  and  heard  groans  coming  from 
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below.  He  was  only  a  few  feet  from  the  elevator,  and 
he  went  to  the  elevator  shaft  and  leaned  over  and  saw 
the  feet  and  part  of  the  legs,  and  finally  saw  the  whole 
body,  of  Don  on  the  sixth  floor,  lying  with  his  face 
toward  the  elevator  shaft  and  groaning.  He  got  the 
elevator  from  below,  and  he  and  Mr.  Rosenthal  and  a 
youn^  lady  descended  to  the  sixth  floor.  He  says  that 
Don  had  in  some  way  got  8  or  10  feet  from  the  cage, 
and  was  reclining  on  a  low  box,  with  his  head  back  on 
a  stack  of  boxes,  and  he  was  breathing  heavily.  Mr. 
Wright  asked  him  what  was  the  trouble,  how  he  got 
hurt,  and  Don  answered: 

*  ^  I  got  squeezed  in  the  elevator.  I  thought  I  was  on 
the  seventh  floor.  Don^t  say  anything;  I  will  be  all 
right  pretty  soon.  *  * 

Others  asked  him  questions  and  received  substan- 
tially the  same  answers.  He  was  taken  downstairs, 
and  while  they  were  waiting  for  an  ambulance  to  take 
him  to  St.  Vincent's  Hospital,  he  said,  **I  want  to  go  to 
sleep ;  don't  talk  to  me. "  What  is  stated  supra  is  sub- 
stantially all  that  he  said  about  the  accident.  Others 
gave  slightly  different  versions  of  what  he  said,  but 
the  substance  of  his  statement  is  as  stated  supra.  He 
was  taken  to  the  hospital. 

Edwin  W.  Morse,  M.  D.,  was  called  to  examine  him 
after  he  arrived  at  the  hospital,  and  the  doctor  testi- 
fies that  he  found  him  suffering  from  a  crushing  wound 
of  the  chest ;  that  several  ribs  on  his  left  side  had  been 
broken  and  driven  into  the  lung ;  he  was  bleeding  freely 
internally ;  respiration  was  very  bad,  and  he  died  as  a 
result  of  that  injury  in  about  an  hour  after  the  doctor 
first  saw  him.  He  says  that  the  only  external,  visible 
sign  of  injury  was  the  pressure  on  the  left  side  of  the 
chest,  and  that  there  was  a  depression  there.  The  skin 
arose  and  fell  with  each  respiration,  showing  that  the 
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injury  extended  into  the  lung.    The  skin  was  not 
broken  at  all. 

The  witness  J.  H.  Wright  gave  the  following  evi- 
dence tending  to  prove  that  Don  was,  as  he  had  stated, 
** squeezed  in  the  elevator'*: 

yQ.  What,  if  anything,  did  you  observe  relaj;ive  to 
this  gate  right  after  the  accident,  •  •  the  gate  on  the 
sixth  floor! 

^  **A.  Bight  after  accident.  I  don't  know  that  I  no- 
ticed it  immediately  after  the  accident,  but  that  even- 
ing, some  time  during  the  evening,  I  noticed  the 
gate;  like  the  others,  my  curiosity  was  aroused  to 
see  whether  it  had  been  affected.  Of  course,  I  was 
wondering  how  it  occurred.  And  the  slats,  one  or  two 
of  them,  were  split  on  the  end,  showing  a  fresh  split 
at  the  end.  Any  wood  that  is  freshly  broken  will  show, 
and  they  were  fresh  at  the  end.  This  split ;  I  think  it 
is  split  two  or  three  times  at  one  of  these  ends.  I 
noticed  that  the  gate  had  apparently  got  some  kind  of 
a  jamb,  to  split  the  ends  of  the  slats. 

*'Q.  Did  you  notice  anything  wrong  with  the  arm 
which  automatically  raised  the  gate! 

**A.  I  didn't  notice  it  that  day;  I  didn't  notice  it 
until  I  saw  Mr.  Clark  afterward  have  it  in  his  hand  to 
take  it  out. 

**Q.  How  long  after  the  accident  was  that! 

**A.  I  don't  remember  whether  it  was  that  day  or 
the  next.  It  was  after  the  accident ;  it  wasn't  immedi- 
ately after;  I  don't  remember;  it  could  have  been  the 
day  following,  or  the  day  after  that  possibly, 

**Q.  What  was  wrong  with  the  arm! 

**A.  It  was  bent. 

**Q.  Now,  what  is  this  arm  made  out  of! 

**A.  Iron. 

**Q.  About  how  thick  is  this  iron! 

*  ^ A.  Well,  I  should  think  it  was  about  half  an  inch, 
possibly  a  half  inch  or  a  little  less,  about  a  half  inch 
in  thickness,  nearly  two  inches  in  width. 

^*Q.  That  is  this  arm! 

'*A.  Yes. 
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**Q.  And  has  on  one  end  a  pulley  and  the  other  end 
attached  to  the  gatet 

**A.  Not  exactly  on  the  end.  One  end  is  longer  than 
the  other.    That  is  to  give  it  a  swing  to  raise  the  gate. 

**  Q.  Y09  say  that  arm  was  taken  ofiF  and  straightened 
outT 

**A.  I  don't  know  whether  they  straightened  it  out; 
they  took  it  off,  but  whether  they  straightened  that, 
or  put  on  another,  I  don 't  know ;  but  they  had  it  off. 

**Q.  Did  you  observe  anything  in  reference  to  that 
tin  that  crosses  the  space  on  topf 

**A.  I  noticed  this  tin  or  sheet  iron,  or  whatever  it  is, 
that  is  attached  to  the  ceiling.  It  was  bent  upward, 
and  it  possibly  looked  like  about  the  size  of  a  man's 
body,  that  indentation. 

**Q.  Describe,  as  near  as  you  can,  the  position  that 
the  body  of  this  boy  had  when  you  first  saw  him,  as 
you  leaned  over,  looking  down  the  shaft. 

**A.  Lying  with  his  face  toward  the  elevator,  his 
feet  a  little  nearer  than  the  head,  doubled  up  a  little, 
with  his  face  toward  the  elevator  and  his  head  to  the 
east ;  his  feet  to  the  west,  and  his  face  toward  the  ele- 
vator, with  his  head  a  little  nearer  to  the  east  side — 
he  was  to  the  east  side  of  the  elevator  as  he  laid. 

*'Q.  How  far  was  his  body,  or  any  part  of  his  body 
from  the  edge  of  the  elevator  shaft! 

**A.  Oh,  about  18  or  20  inches,  something  like  that.'' 

The  evidence  showed  that  there  were  no  brakes  or 
shut-offs  or  lock  or  appliance  of  any  kind  that  would 
cause  the  elevator  to  stop  at  any  floor,  and  that  per- 
sons using  it  stopped  it  by  taking  hold  of  the  cable. 
The  evidence  tended  to  prove  that  the  elevator  was  not 
equipped  with  appliances  as  required  by  ordinance  No. 
21,45&  of  the  City  of  Portland,  which  is  as  follows : 

**A11  freight  and  passenger  elevators  (except  hand 
power),  shall  be  provided  with  an  automatic  down 
speed  governor  or  regulator,  except  worm-gear  ele- 
vators, the  speed  of  which  is  less  than  sixty  feet  per 
minute. 
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*' Every  power  elevator  shall  be  provided  with  an 
automatic  shut-oflf,  which  shall  stop  it  at  its  foot  and 
highest  landing.  Such  elevators  shall  also  have  slack 
cable  devices. 

**A11  freight  elevators  shall  be  provided  with  a 
safety  device,  by  which  persons  using  the  elevator  on 
one  floor  can  lock  the  operating  cable  to  prevent  the 
moving  of  the  elevator  by  persons  on  another  floor 
during  loading  or  unloading. 

**A11  freight  elevator  shafts  and  hoistways  in  any 
building,  not  inclosed,  shall  be  protected  on  each  and 
all  floors  of  any  such  building  with  suitable  framework 
or  railing,  not  less  than  five  feet  high,  and  all  ap- 
proaches and  entrances  to  any  such  elevator  shaft  and 
hoistways  shall  be  provided  with  automatic  or  self- 
closing  gates ;  and  no  person  shall  use,  permit  or  cause 
to  be  used,  any  such  freight  elevator,  shafts  or  hoist- 
ways in  any  building  unless  the  same  is  protected  or 
inclosed  as  above  required.'* 

The  evidence  tends  to  show,  and  it  is  not  disputed, 
that  over  the  door  of  the  elevator  in  question  on  the 
first  floor  of  the  building  there  was  printed  the  follow- 
ing notice:  ** Nobody  Allowed  to  Use  the  Elevator,  Ex- 
cept Employees ' ' — and  that  the  defendant  had  no  one 
employed  specially  to  operate  the  elevators.  The  evi- 
dence tended  to  show  that  employees  about  the  build- 
ing used  the  elevators  when  they  had  occasion  to  go 
from  one  floor  to  another. 

J.  H.  Wright  testifies  that  the  elevator  was  acces- 
sible to  anyone,  and  that  he  had  seen  Don  operate  the 
elevator  alone  a  few  times. 

G.  F.  Wright  testifies  that  employees  operated  the 
elevator  if  they  wanted  to  do  so,  and  that  it  did  not  re- 
quire much  strength  to  operate  it.  He  says  that  he 
saw  Don  operate  it  alone  several  times. 

H.  L.  Eosenthal  says  he  saw  Don  three  or  four  times 
operating  the  elevator,  and  that  he  thinks  he  was  alone 
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when  doing  so.  This  witness  says  that  he  saw  Don 
and  another  boy,  a, few  days  before  the  accident,  come 
np  the  elevator,  and  the  elevator  reversed  and  started 
back,  and  Don  jumped  off  when  the  elevator  was  about 
a  foot  below  the  floor  and  that  he  told  him  to  quit  that 
business,  as  the  elevator  was  not  a  plaything,  and  he 
was  liable  to  be  killed. 

Florence  Nelson,  an  employee  of  the  defendant,  tes- 
tifies that  she  had  seen  Don  use  the  elevator  several 
times. 

E4ward  Ehrman,  president  of  the  defendant,  says 
that  he  told  Don  about  a  week  before  he  was  killed  to 
get  away  from  the  elevator,  and  that  he  had  no  busi- 
ness there. 

The  evidence  shows  that  Don  had  worked  for  the  de- 
fendant only  about  a  month.  During  this  time  four 
witnesses  had  each  seen  him  operating  the  elevator 
alone  several  times. 

Mr.  Parks,  who  employed  him  for  the  defendant, 
and  gave  him  his  instructions  as  to  the  manner  of  per- 
forming his  duties,  says  that  he  instructed  him  that 
when  he  was  to  go  to  the  sixth  floor  he  was  supposed 
to  call  one  of  the  porters  (Evidence,  p.  112),  and  that 
was  all  the  instructions  that  he  gave  him  with  refer- 
ence to  the  elevator.  He  did  not  tell  Don  that  they 
could  not  permit  a  boy  of  his  age  to  operate  the  ele- 
vator, or  that  it  was  dangerous  for  a  boy  to  do  it.  All 
that  he  says  that  he  told  him  was  that,  when  he  had 
to  make  a  trip  to  the  sixth  floor,  he  should  call  one  of 
the  porters.  He  did  not  say  that  Don  should  not  oper- 
ate the  elevator,  or  for  what  purpose  he  was  to  call  a 
porter,  or  what  the  porter  was  expected  to  do,  if  called. 

We  hold  that  there  was  suflScient  evidence  before  the 
jury  to  require  the  court  to  submit  to  the  jury  the 
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question  whether  the  defendant  did  or  did  not  allow 
Don  to  operate  the  elevator.  Under  the  evidence,  it 
was  a  proper  question  for  the  determination  of  the 
jury,  as  it  is  shown  that  he  did  operate  it  frequently, 
and  the  defendant's  officers  may  have  had  knowledge 
thereof  and  acquiesced  therein.  Under  the  issues  and 
the  evidence,  it  was  for  the  jury,  and  not  the  court,  to 
determine  that  question.  We  cannot  say  that  there 
was  no  evidence  to  support  the  contention  that  they 
allowed  him  to  operate  it. 

3.  The  evidence  shows  that  just  before  the  accident, 
Rosenthal,  in  charge  of  the  fruit  department  on  the 
seventh  floor,  informed  Miss  Keman,  an  employee  in 
the  office,  that  he  had  in  his  department  a  box  of  dates 
for  her,  and  asked  her  to  send  someone  up  to  get  it 
She  asked  Don  if  he  would  obtain  it  for  her,  and  he 
agreed  to  do  so,  and  ascended  to  the  seventh  floor, 
operating  the  elevator  himself.  He  there  obtained  the 
box  of  dates  and  walked  down  the  stairs  to  the  sixth 
floor  to  see  another  person.  In  a  few  moments,  after 
seeing  the  person  on  the  sixth  floor,  he  went  to  the  ele- 
vator on  the  sixth  floor,  with  the  intention,  doubtless, 
to  descend  to  the  floor  where  Miss  Keman  was  to  de- 
liver to  her  the  dates.  In  a  few  moments,  persons  on 
the  seventh  floor  heard  groans  coming  up  the  elevator, 
and  looking  down  the  shaft,  Mr.  J.  H.  Wright  saw 
Don  lying  on  the  sixth  floor  near  the  elevator  shaft. 
He  and  others  descended  to  the  sixth  floor  and  found 
Don  there.  He  had  managed  to  crawl  a  few  feet  from 
the  elevator  shaft.  When  asked  by  Wright  how  the 
accident  occurred,  he  said  that  he  *'got  squeezed'*  in 
the  elevator.  The  dates  were  in  his  pocket.  The 
doctor  who  examined  him  a  little  later  testifies  that  his 
left  breast  was  crushed  and  that  several  ribs  on  his 
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left  side  were  broken  and  driven  into  his  left  lung,  but 
the  skin  was  nowhere  broken. 

The  evidence  of  Mr.  Wright  qnoted  supra  tends  to 
show  that  probably  when  he  was  getting  into  the  ele- 
vator on  the  sixth  floor  to  descend,  he  was,  in  some 
way,  caught  and  his  chest  crushed  thereby.  The  ele- 
vator evidently  caught  and  ** squeezed*'  him  as  he 
stated.  The  elevator  was  not  equipped  with  any 
brake  or  appliance  by  which  persons  operating  it  could 
lock  it  or  the  operating  cable  so  as  to  prevent  persons, 
on  another  floor,  from  moving  the  elevator  up  or  down. 
It  was  not  equipped  with  an  automatic  shut-oflf  or  other 
appliance  whereby  the  elevator  car  could  be  stopped 
at  any  point  between  its  first  and  highest  landing. 
Hence  it  was  possible,  when  anyone  was  in  the  act  of 
getting  on  or  off  the  elevator  car,  for  someone,  on  an- 
other floor,  to  move  the  car  up  or  down  and  thereby 
** squeeze*'  or  crush  the  person  so  getting  on  or  off  the 
car. 

We  think  that  there  was  circumstantial  evidence 
tending  to  prove  that  Don  was  *' squeezed'*  and 
crushed  in  that  manner.  It  was  not  necessary  to 
establish  said  fact  by  positive  proof.  Any  fact  in  this 
case  could  be  established  by  circumstantial  evidence. 
We  hold  that  there  was  evidence  tending  to  prove  that 
Don  was  ** squeezed"  and  crushed  in  the  elevator  when 
he  was  getting  in  the  car  to  descend  to  the  floor  where 
Miss  Keman  was,  to  deliver  the  box  of  dates  to  her, 
and  that  he  was  pursuing  his  duties  as  messenger  boy 
for  the  defendant  when  he  was  injured.  The  order 
to  go  and  get  the  dates  and  deliver  them  to  Miss  Ker- 
nan  originated  with  Mr.  Rosenthal,  who  had  charge  of 
the  fruit  department  on  the  seventh  floor,  and  it  was 
communicated  to  Don  by  Miss  Keman,  who  worked  in 
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the  defendant  *8  oflSce.  Don  was  justified  in  obeying 
the  order  as  a  part  of  the  duties  of  his  employment. 

We  have  given  a  summary  of  the  facts  which  the  evi- 
dence tended  to  prove. 

4.  The  legislative  assembly  in  1909  passed  an  act  ''to 
limit  the  age  of  employees  in  elevators ' ' :  Laws  1909, 
p.  103.    The  first  section  of  this  act  is  as  follows : 

**That  no  person,  firm  or  corporation  shall  employ 
or  allow  any  person  under  the  age  of  eighteen  (18) 
years  to  run,  operate,  or  have  charge  of,  any  elevator 
used  for  the  purpose  of  carrying  either  persons  or 
property.'^ 

The  second  section  of  said  act  makes  a  violation  of 
the  first  section  thereof  a  misdemeanor.  This  act  was 
passed  in  part  for  the  protection  of  minors  under  18 
years  of  age. 

When  the  legislative  assembly  passes  a  statute  for- 
bidding a  stated  thing  to  be  done  and  making  the  doing 
thereof  a  misdemeanor,  a  violation  of  such  statute  con- 
stitutes negligence  per  se:  1  Thompson's  Commen- 
taries, Negligence,  §  10 ;  Peterson  v.  Standard  Oil  Co., 
55  Or.  522  (106  Pac.  337,  Ann.  Cas.  1912A,  625); 
Goodwin  v.  Rowe,  67  Or.  1  (135  Pac.  171) ;  Ameri- 
can Car  (B  Foundry  Co.  v.  Armentraut,  214  111.  509 
(73  N.  E.  766) ;  Bromberg  v.  Evans  Laundry  Co., 
134  Iowa,  38  (111  N.  W.  417,  13  Ann.  Cas.  33) ;  Woolf 
V.  Nauman  Co.,  128  Iowa,  261  (103  N.  W.  785) ;  Nairn 
V.  National  Biscuit  Co.,  120  Mo.  App.  144  (96  S.  W. 
679) ;  Sterling  v.  Union  Carbide  Co.,  142  Mich.  284 
(105  N.  W.  755);  1  Bailey,  Personal  Injuries  (2  ed.), 
Section  349. 

Thompson,  in  his  Commentaries  on  Negligence, 
Volume  1,  Section  10,  says : 

**This  seems  to  introduce  in  this  place  a  considera- 
tion of  the  antithesis  of  the  proposition  contained  in 
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the  preceding  paragraph — ^the  case  where  the  legis- 
lature of  the  state,  or  the  council  of  a  municipal  corpo- 
ration, having  in  view  the  promotion  of  the  safety  of 
the  public,  or  of  individual  members  of  the  public,  com- 
mands or  forbids  the  doing  of  a  particular  act.  Here 
the  general  conception  of  the  courts,  and  the  only  one 
that  is  reconcilable  with  reason,  is  that  the  failure  to 
do  the  act  commanded,  or  the  doing  of  the  act  prohib- 
ited, is  negligence  per  se;  and  this  irrespective  of  all 
questions  of  the  exercise  of  prudence,  diligence,  care  or 
skill,  so  that  if  it  is  the  proximate  cause  of  hurt  or 
damage  to  another,  and  if  that  is  without  contributory 
fault,  the  case  is  decided  in  his  favor,  and  all  that  re- 
mains to  be  done  is  to  assess  his  damages. ' ' 

In  Peterson  v.  Standard  OH  Co.,  55  Or.  522  (106 
Pac.  337,  Ann.  Gas.  1912 A,  625),  the  court  says: 

**The  complaint  in  this  case  alleges  facts  that  con- 
stitute a  violation  of  this  statute,  and  we  think  that 
such  violation  constitutes  negligence  per  se.*' 

In  Bailey,  Personal  Injuries  (2  ed.),  Section  349, 
the  author  says : 

**In  most  of  the  states,  but  not  in  all,  the  employ- 
ment of  a  child  under  the  statutory  age  is  negligence 
per  se,  and  in  some  of  the  states  the  employer  cannot 
set  up  against  the  injured  employee  the  defenses  of 
assumed  risk  or  contributory  negligence.'* 

In  Sterling  v.  Union  Carbide  Co.,  142  Mich.  284  (105 
N.  W.  755),  the  syllabus  is  in  part: 

**Under  Act  No.  113  (Pub.  Acts  1901,  §  3),  the  em- 
ployment of  a  child  under  16  years  of  age  to  operate 
a  machine  dangerous  to  life  or  limb,  whereby  he  is  in- 
jured, constitutes  actionable  negligence.'* 

In  Iron  d  Wire  Co.  v.  Green,  108  Tenn.  164  (65  S.  W. 
399),  the  syllabus  is  in  part: 

**  Employment  of  an  infant  in  violation  of  statute 
forbidding  such  employment  and  making  it  a  misde- 
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meanor  constitutes  per  se  such  negligence  as  makes  the 
employer  liable  for  all  injuries  sustained  by  the  infant 
in  the  course  of  his  employment ' ' 

5.  Where  there  is  some  legal  evidence,  though  it  be 
slight,  to  sustain  the  issues  on  the  part  of  the  plain- 
tiff, the  trial  court  must  submit  the  case  to  the  jury: 
Perkins  v.  McCtdlough,  36  Or.  146  (59  Pac.  182) ;  GaU 
vin  V.  Brawn  S  McCabe,  53  Or.  598  (101  Pac.  671) ; 
Manning  v.  Portland  8.  B.  Co.,  52  Or.  101  (96  Pac 
545) ;  Elliff  v.  Oregon  R.  £  N.  Co.,  53  Or.  66  (99  Pac. 
76) ;  Vanyi  v.  Portland  F.  M.  Co.,  63  Or.  520  (128  Pac. 
830) ;  Devroe  v.  Portland  By.,  Light  <&  Power  Co.,  64 
Or.  547  (131  Pac.  304). 

6.  The  court  cannot  constitutionally  re-examine  the 
evidence  and  set  aside  the  verdict,  imless  it  can  say 
affirmatively  that  there  is  no  evidence  to  support  it. 

The  provision  of  the  Constitution,  referred  to,  is 
a  standing  inhibition  to  this  and  other  courts  against 
overturning  verdicts  where  there  is  any  legal  evidence 
to  support  them.  However,  when  they  are  not  sup- 
ported by  legal  evidence,  it  is  incumbent  on  courts  to 
set  them  aside,  when  properly  asked  to  do  so :  Sulliva/n 
V.  Wakefield,  65  Or.  528  (133  Pac.  641) ;  Nelson  v.  St. 
Helens  Timber  Co.,  66  Or.  570  (133  Pac.  1167, 135  Pac. 
169) ;  Devroe  v.  Portland  By.,  Light  S  Power  Co.,  64 
Or.  547  (131  Pac.  304). 

7.  The  evidence  showed  that  the  boy  Don  was  under 
18  years  of  age  at  the  time  of  the  injury,  and  it 
strongly  tended  to  show  that  he  was  injured  in  the 
defendant 's  elevator  as  stated  in  the  complaint.  There 
was  also  sufficient  evidence  to  be  submitted  to  the  jury, 
tending  to  show  that,  when  he  was  hurt,  he  was  pursu- 
ing the  duties  assigned  to  him  as  messenger  boy  for  the 
defendant,  and  that  he  was  allowed  by  the  defendant 
to  operate  the  elevator.    The  evidence  tended  strongly 
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to  show  that  he  frequently  used  the  elevator  in  per- 
forming his  duties  as  messenger,  and  the  circumstances 
are  such  that  it  was  the  duty  of  the  court  below  to 
submit  that  question  to  the  jury.  If  the  defendant 
knew  that  he  was  operating  the  elevator,  it  was  its 
duty  to  see  that  he  ceased  doing  so,  and  to  discharge 
him  if  he  persisted  in  operating  it  Several  witnesses 
testified  that  they  each  had  seen  him  operating  it  a 
number  of  times,  and  hence  we  say  that  the  evidence 
tends  to  show  that  he  did  so  frequently.  He  was 
there  only  about  a  month, 

Mr.  Ehrman,  president  of  the  defendant,  says  tliat 
he  saw  him  trying  to  use  the  elevator  once  and  told 
him  that  he  had  no  business  there  and  to  get  away. 
The  defendant  could  act  only  through  its  officers  and 
agents.  The  evidence  shows  thiat  it  had  several 
officers  and  agents  besides  Mr.  Ehrman.  The  other 
agents  of  the  defendant  may  have  known  of  Don's 
using  the  elevator  and  may  have  allowed  him  to  do  it. 
The  agents  of  the  defendant  who  had  control  of  its 
business  ought  to  have  known  what  he  was  doing.  The 
jury  could,  under  the  evidence,  properly  find  that  the 
defendant  knew  of  his  operating  it  and  permitted  him 
to  do  so  if  they  believed  from  the  evidence  such  to  be 
the  fact. 

Under  the  evidence,  the  questions  as  to  the  assump- 
tion of  risk  and  contributory  negligence  were  properly 
submitted  to  the  jury.  We  do  not  find  it  to  be  neces- 
sary to  examine  all  the  questions  that  the  ability  and 
industry  of  counsel  have  enabled  them  to  present. 

8, 9.  The  motion  to  strike  out  portions  of  the  com- 
plaint was  waived  by  the  defendant's  answering  and 
denying  those  parts  thereof.  The  order  of  the  trial 
court  denying  the  motion  for  a  new  trial  is  not  an 
appealable  order,  and  hence  we  cannot  review  it. 
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We  conclude  that  the  motions  for  a  judgment  of 
nonsuit  and  for  a  directed  verdict  for  the  defendant 
were  properly  overruled.  We  find  no  error  in  the 
record. 

The  judgment  of  the  court  below  is  affirmed. 

Affibmed.    Beheabino  Denied. 

Mb.  Justice  Bean  and  Mb.  Justice  Moobb  concur. 

Mb.  Justice  Bubnett  delivered  the  following  dis- 
senting opinion: 

The  only  evidence  in  the  record  on  the  subject  of 
the  defendant  allowing  the  decedent,  Don  Beaver,  to 
operate  the  elevator,  or  that  the  company  had  notice 
that  he  was  doing  so,  is  found  in  the  testimony  of  the 
president,  the  office  manager,  and  Rosenthal,  an  em- 
ployee. Ehrman,  the  president,  says  that  about  a 
week  before  the  accident  he  told  the  boy  to  get  away 
from  the  elevator,  and  that  he  had  no  business  there. 
The  manager  stated  that  when  he  employed  the  de- 
ceased he  told  Don  that  he  was  supposed  to  call  a 
porter  when  he  wished  to  make  a  trip  to  the  sixth  floor. 
Whatever  this  may  mean,  it  certainly  does  not  signify 
a  permission  to  the  boy  to  run  the  elevator,  especially 
alone.  Rosenthal  saw  Don  and  another  boy  operating 
the  elevator  when  the  deceased  jumped  out  after  the 
car  had  passed  a  foot  beyond  the  floor  level,  where- 
upon Rosenthal  told  him  to  quit  that  business,  as  the 
elevator  was  not  a  plaything  and  he  was  liable  to  be 
killed.  We  are  left  to  mere  conjecture  for  anything 
indicating  that  the  deceased  was  allowed  to  run  the 
elevator,  or  that  anyone  having  authority  in  the  de- 
fendant's establishment  knew  that  he  ever  meddled 
with  it.    All  the  legitimate  testimony  on  that  point  is 
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that  he  was  directed  to  keep  away  from  it.  All  that 
appears  is  that  a  sad  death  has  occurred,  but  the  mere 
happening  of  an  accident  does  not  create  a  cause  of 
action.  The  boy's  death  was  clearly  the  result  of  his 
own  disobedience  without  defendant's  knowledge,  so 
far  as  the  record  shows,  and  in  the  face  of  ample  warn- 
ing. The  defendant  ought  not  to  be  amerced  in  dam- 
ages in  the  interest  of  those  who  would  speculate  and 
get  gain  out  of  his  unfortunate  death. 
I  dissent  from  the  conclusion  of  Mr.  Justice  Bamsey. 


Argued  September  18,  reTersed  September  29,  relicteriiig  denied  No* 

vember  10,  1914. 

EICHABDS  V.  MOHE. 

(143   Pae.   1102.) 

QnletlBg  Tlfle— "Xaood  on  TiUe.** 

1.  A  cloud  on  real  property  is  creatcfd  by  an  attempted  conTey- 
anee  thereof  by  a  stranger,  or  by  an  apparent  lien  thereon  imposed 
til  inviium  wlueh,  if  valid,  would  impair  the  owner's  estate,  but 
which  can  be  shown  but  only  by  extrinsic  evidcfnce,  to  be  void  or  in- 
applicable to  the  estate  in  question. 

[As  to  what  is  cloud  on  title  and  who  may  maintain  suit  to 
remove  it,  see  note  in  45  Am.  8t.  Bep.  373.] 

Qniotlng  Tltlo— -Pleading— Cloud  on  TltlA^ 

2.  A  complaint  is  insuflcient  to  rermove  a  cloud  from  the  title  to 
real  property  where  it  does  not  set  forth  the  particular  muniments 
constituting  the  outstanding  claim  or  encumbrance,  or  allege  the 
invalidity  which  renders  the  written  ervidence  void. 

Taxation— OoUection  of  Taxes— -Injunction. 

3.  Where  a  suit  is  brought  April  11th  to  enjoin  the  enforcement 
of  an  alleged  illegal  tax,  but  the  complaint  does  not  alleger  that  the 
amount  of  the  tax,  which  it  was  admitted  was  legally  levied,  was 
tendered  before  it  became  delinquent,  it  is  insufficient,  under  Section 
3682,  L.  O.  L.,  requiring  taxes  to  be  paid  on  or  before  the  first  Moa* 
day  in  April,  and  making  it  delinquent  if  not  so  paid. 

From  Wasco :  William  L.  Bbadshaw^  Judge. 
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In  Banc    Statement  by  Mb.  Justice  Moobe. 

This  suit  was  commenced  April  11,  1913,  by  William 
D.  Richards  against  A.  W.  Mohr  and  Levi  Chrisman, 
to  compel  the  acceptance  of  a  sum  of  money  in  full 
payment  of  taxes  levied  on  real  property  and  to  enjoin 
the  sale  of  the  premises.  The  complaint  charges  gen- 
erally that  the  plaintiff  is  the  owner  of  538  acres  of 
land  in  Wasco  County,  Oregon,  particularly  describ- 
ing the  real  estate ;  that  such  property  was  regularly 
assessed  for  the  year  1912,  and  the  total  tax  levied 
thereon  for  all  purposes  was  only  $145.47;  that  the 
plaintiff  has  tendered  that  sum  to  the  defendant  Chris- 
man,  the  sheriff  of  the  county,  who  refused  to  accept 
or  apply  it  in  payment  of  the  taxes;  that  the  defend- 
ant Mohr  caused  to  be  entered  on  the  tax-roll  of  that 
county  for  the  year  1912  a  pretended  assessment  of 
such  land  in  the  sum  of  $167.50  for  some  alleged  de- 
mand of  his  own,  when  he  never  had  any  claim  in 
opposition  to  the  plaintiff  or  against  such  real  prop- 
erty, or  any  part  thereof,  and  that  plaintiff's  land  was 
never  assessed  for  that  or  any  other  sum,  except  as 
hereinbefore  stated;  that  such  entry  is  an  apparent 
lien  upon  the  real  estate  and  a  cloud  upon  the  plain- 
tiff's title  thereto  when  no  lien  upon  the  premises 
exists;  and  that  unless  Chrisman  is  enjoined,  he  will 
attempt  to  enforce  the  pretended  assessment  and  un- 
dertake to  sell  the  land  therefor,  thereby  impairing 
the  title  to  the  real  property  to  plaintiff's  great  loss 
and  damage. 

A  demurrer  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
suit,  was  overruled,  and,  the  defendants  declining 
further  to  plead  or  answer,  the  relief  sought  was 
granted  and  they  appeal. 

Bevbbsed.    BEHBABiNa  Denied. 
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For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Bennett,  Sifmott  <&  Galloway,  with  an  oral 
argument  by  Mr.  Alfred  S.  Bermett. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Wilson. 

Mb.  Justice  Moose  delivered  the  opinion  of  the 
court. 

1.  A  cloud  on  a  title  to  real  property  is  created  by 
an  attempted  conveyance  thereof  by  a  stranger  or  an 
apparent  lien  imposed  thereon  in  invitum,  which,  if 
valid,  would  impair  the  owner's  estate  in  the  premises, 
but  which  grant  or  encumbrance  can  be  shown  by  ex- 
trinsic evidence  to  be  void  or  inapplicable  to  the  estate 
in  question.  A  suit  to  remove  such  cloud  is  an  en- 
deavor in  a  court  of  equity  to  have  declared  invalid 
a  seemingly  operative  instrument,  decree,  judgment 
or  other  proceeding,  the  weakness  of  which  cannot  be 
disclosed  from  mere  inspection,  but  recourse  must  be 
had  to  evidence  aliunde,  to  render  which  admissible  it 
is  essential  to  set  forth  in  the  complaint  the  facts  con- 
stituting such  infirmity:  Teal  v.  Collins,  9  Or.  89; 
O'Harav.  Parker,  27  Or.  156  (39  Pac.  1004) ;  Shannon 
V.  Portland,  38  Or.  382  (62  Pac.  50) ;  Moores  v.  Clacka- 
mas County,  40  Or.  536  (67  Pac.  662);  McLeod  v. 
Lloyd,  43  Or.  260  (71  Pac.  795,  74  Pac.  491). 

2.  11  this  suit  was  designed  to  remove  a  cloud  from 
the  title  to  real  property,  the  complaint  is  insuflScient, 
because  it  does  not  set  forth  the  particular  muniments 
constituting  the  outstanding  claim  or  encumbrance,  or 
allege  the  infirmities  which  render  such  written  evi- 
dence void:  Shaainon  v.  Portland,  38  Or.  382  (62  Pac. 
50). 


60  BiCHABDB  V.  MoHB.  [73  Or. 

3.  If,  however,  the  suit  was  instituted  to  enjoin  the 
enforcement  of  an  alleged  illegal  tax,  the  complaint  is 
insufficient  for  that  purpose,  for  it  is  not  averred  when 
Chrisman  was  tendered  $145.47,  the  amount  of  taxes 
which  the  plaintiff  asserts  was  legally  imposed  against 
his  real  property.  A  clause  of  the  statute  in  force 
when  this  suit  was  commenced  reads: 

*  *  Taxes  legally  levied  and  charged  in  any  year  may 
be  paid  on  or  before  the  first  Monday  of  April  follow- 
ing, and  if  not  so  paid  they  shall  become  delinquent; 
•  •  and  upon  all  delinquent  taxes  there  shall  be  col- 
lected from  the  taxpayer  of  such  taxes,  for  the  benefit 
of  the  county,  ten  per  centum  as  a  penalty,  and  for 
the  benefit  of  the  county  or  other  corporation  which 
shall  have  an  interest  in  any  portion  of  such  taxes 
interest  at  the  rate  of  twelve  per  centum  per  annum 
on  such  taxes  from  the  day  on  which  they  became  de- 
linquent until  their  payment  •  •  ":  Section  3682, 
L.  0.  L. 

The  alleged  tender  to  the  sheriff  of  the  sum  of 
$145.47  as  the  amount  of  taxes  legally  levied  may  not 
have  been  made  until  April  11,  1913,  when  this  suit 
was  instituted.  There  would  then  have  accrued  a 
penalty  of  10  per  cent  of  the  taxes  or  $14.54,  and  also 
interest  at  the  rate  of  12  per  cent  per  annum  on  $145.47 
from  April  7,  1913,  the  first  Monday  in  that  month,  to 
the  11th  day  thereof,  or  19  cents,  making  $14.73. 

A  failure  to  allege  in  the  complaint  when  the  tender 
was  made,  or  to  aver  that  a  sufficient  sum  was  offered 
to  discharge  the  taxes,  penalty  and  interest,  rendered 
the  initiatory  pleading  vulnerable  to  the  demurrer  in- 
terposed, in  failing  to  sustain  which  and  in  granting 
the  relief  prayed  for  errors  were  committed. 

It  follows  that  the  decree  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

BlVBBSED.      BSHEABINQ  DbNIBD. 
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BLACKFORD  v.  BOAK^ 

(143  Pae.  1130.) 

Bjwmptlong— Natnre  of  Blj^ts — Statutory  Prorlsioiia. 

1.  Section  227,  Bubdiyision  7,  L.  O.  L.,  exempting  certain  property 
from  execntion,  though  in  derogation  of  the  common  law,  is  to  be 
iiberrally  construed,  being  remedial  in  character. 

[As  to  validity  of  statute  extending  or  lessening  exemption 
from  execution,  see  note  in  Ann.  Gas.  1912B,  259.] 

Exemptiona — ^Property  Exempt — ^Proceeds  of  Sale  of  Exempt  Prop- 
erty. 

2.  Under  Section  227,  subdivision  7,  L.  O.  L.,  exempting  from 
execution  the  team  necessary  to  enable  any  person  to  carry  on  his 
trade  or  by  which  he  habitually  earns  his  living,  and  providing  that 
no  article,  nor  the  proceerds  of  sale  thereof,  shall  be  exempt  from 
execution  for  its  price,  the  proceeds  of  sale  of  a  team  habitually  used 
in  earning  a  living,  which  the  owner  intended  to  invest  in  another 
t#am,  were  exempt. 

[As  to  whether  proceeds  of  exempt  property  is  subject  to  exe- 
cution, see  note  in  66  Am.  St.  Bep.  381.] 

Sxemptiona— Property  Exempt — "Proceeds." 

3.  The  term  "proceeds,"  as  used  in  Section  227,  subdivision  7, 
L.  O.  L.,  providing  that  no  article,  nor  the  proceeds  of  sale  thereof, 
shall  be  exempt  from  execution  for  its  price,  means  a  sum  of  money 
paid,  or  the  acknowledgment  of  a  debt  created,  to  evidence  the  con- 
sideration for  a  sale  of  exempt  personal  property. 

EYidettoo--Judicial  Notice— Wet  Season. 

4.  Judicial  notice  will  be  taken  of  the  wet  season,  which  occnn 
in  Oregon  during  the  winter  months. 

Exemptions— Properly  Ex«npt— Proceeds  of  Sale, 

5.  Where  a  team  used  for  farming  was  sold,  and  a  note  taken 
for  the  price,  December  13,  1913,  it  cannot  be  said  as  a  matter  of  law, 
in  view  of  the  wet  winter  season  in  Oregon,  that  on  May  31,  1914,  an 
unreasonable  time  had  elapsed  for  the  investment  of  the  proceeds  in 
another  team. 

Executionr— Supplemental  Proceedings— Pleading. 

6.  Where  an  answer  to  an  order,  requiring  a  defendant  to  answer 
under  oath  concerning  a  note  held  by  him,  alleged  that  it  was  exe- 

*As  to  the  purpose  for  which  horses  are  used  affecting  exemption 
under  statute  specifically  exempting  horses,  see  note  in  3  L.  B.  A. 
(N.  S.)  693. 

Upon  the  question  as  to  how  far  proceerds  of  exempt  property  re- 
tain exempt  character,  see  note  in  19  L.  B.  A.  33.  Bipobtek. 


62  Blackford  v.  Boas.  [73  Or. 

euted  in  payment  for  a  span  of  horses  which  hcf  had  sold  to  seenre 
another  team,  that  the  span  was  habitually  used  upon  his  farm  in 
making  his  living  and  was  exempt  from  execution,  and  that  if  the 
defendant  is  compelled  to  surrender  thcf  note  he  will  be  without 
means  to  purchase  another  span,  while  not  expressly  averring  he  has 
no  other  team,  authorizes  that  inference. 

[As  to  supplemental  proceedings,  see  note  in  100  Ajn«  Dee. 
600.] 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobe. 

This  is  a  proceeding  supplemental  to  an  execution, 
to  compel  the  surrender  of  a  promissory  note  in  order 
that  the  proceeds  thereof  might  be  applied  on  account 
of  a  judgment.  From  affidavits  filed  on  behalf  of  the 
plaintiff,  Dan  Blackford,  it  appears  that  he  secured 
a  judgment  against  the  defendants,  Gussie  M.  Boak, 
Walter  Boak  and  John  Ridenour.  An  execution  was 
issued  on  the  judgment,  and,  obeying  the  command  of 
the  writ,  the  sheriff  of  Douglas  County,  Oregon,  served 
a  notice  of  garnishment  upon  Ridenour,  who,  for 
answer,  admitted  that  he  was  the  owner  and  holder 
of  a  promissory  note  executed  to  him  December  13, 
1913,  by  Melvin  Richardson,  for  $275,  payable  on  or 
before  two  years,  and  given  to  evidence  the  purchase 
price  of  a  span  of  horses,  but  that  defendant  refused 
to  surrender  the  note.  Upon  the  plaintiff's  applica- 
tion therefor,  an  order  was  issued  by  the  court,  requir- 
ing Ridenour  to  appear  before  it  at  a  stated  time,  and 
answer  under  oath  concerning  such  property,  restrain- 
ing him  in  the  meantime  from  selling,  transferring  or 
otherwise  disposing  c  it.  At  the  time  designated  he 
filed  an  answer,  admitting  that  he  was  the  owner  and 
holder  of  the  note,  and  alleging  that  it  was  executed 
in  payment  of  a  span  of  horses  owned  by  him,  and 
which  he  had  sold  in  order  to  secure  another  team; 
*Hhat  the  span  of  horses  so  sold,  and  for  which  said 
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note  was  received,  was  habitually  used  by  said  defend- 
ant Bidenour  upon  bis  farm  in  making  bis  living,  and 
was  exempt  from  execution ;  tbat  said  span  of  borses 
were  nervous  and  becoming  bard  to  manage  by  said 
defendant  Bidenour  because  of  bis  age,  and  for  tbat 
reason  were  sold,  witb  tbe  intention  of  using  tbe  pro- 
ceeds to  supply  anotber  borse  or  span  of  borses ;  tbat 
tbe  defendant  is  unable  to  earn  a  living  witbout  a 
borse  or  span  of  borses ;  tbat  tbe  defendant  Bidenour 
habitually  makes  bis  living  by  farming,  and  a  span  of 
borses  is  absolutely  required  by  him  in  order  to  make 
his  living;  tbat  if  tbe  said  defendant  Bidenour  is  com- 
pelled to  surrender  said  note,  be  will  be  witbout 
means  or  funds  witb  which  to  purchase  anotber  borse 
or  span  of  borses  to  take  tbe  place  of  those  so  sold.*' 

A  demurrer  to  the  answer,  on  the  grounds  that  it 
did  not  state  facts  sufficient  to  constitute  a  defense, 
was  overruled,  whereupon  the  motion  to  require 
Bidenour  to  surrender  the  note  was  denied ;  the  court 
holding  that  such  property  was  exempt  from  execution* 
From  this  order  the  plaintiff  appeals. 

Affibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Afr.  Carl  E.  Wvmberly. 

For  respondent  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

Mb.  Justice  Moobe  delivered  tbe  opinion  of  the 
court. 

Are  the  proceeds  arising  from  the  voluntary  sale  of 
exempt  personal  property  liable  to  execution,  when 
the  fund  so  obtained  is  intended  to  be  reinvested  in 
exempt  property  t    If  so,  is  the  answer  herein  suffi- 
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cient  to  bring  the  case  within  that  principle?  In  the 
absence  of  an  enactment,  the  rule  governing  the  first 
inquiry  is  thus  stated  by  a  text-writer : 

**When  exempt  personal  property  is  exchanged  for 
property  in  kind  or  like  character,  the  property  re- 
ceived in  exchange  ia  also  exempt;  but  when  property 
is  sold  for  money,  or  is  exchanged  for  merchandise  or 
other  property  not  exempt  under  the  law,  the  money 
or  the  property  received  in  exchange  is  liable  to  execu- 
tion": 18  Cyc.  1443. 

Our  statute  prescribing  the  kind  of  chattels  of  a 
judgment  debtor  that  are  not  liable  to  seizure  and  sale 
contains  clauses  which  read : 

**A11  property  •  •  of  the  judgment  debtor  shall  be 
liable  to  an  execution,  except  as  in  this  section  pro- 
vided. The  following  property  shall  be  exempt  from 
execution:  •  •  3.  The  •  *  'team*  •  *  accessary  to 
enable  any  person  to  carry  on  the  traHe,  occupation 
or  profession,  by  which  such  person  hahitaally  earns 
his  living,  to  the  value  of  $400.  •  •  7.  No  article  of 
property,  or  if  the  same  has  been  sold  or  exchanged, 
then  neither  the  proceeds  of  such  sale  nor  the  article 
received  in  exchange  therefor,  shall  be  exempt  from 
execution  issued  on  a  judgment  recovered  for  its 
price '^  Section  227,  L.  0.  L. 

1.  Though  a  statute  exempting  property  from  exe- 
cution is  in  derogation  of  the  common  law,  such  en- 
actment, being  remedial  in  character,  is  to  be  liberally 
construed:  2  Freeman,  Executions  (3  ed.),  §  208. 
This  author,  in  the  section  noted,  discussing  this  sub- 
ject, remarks: 

**  Wherever  this  rule  prevails,  and  it  does  not  clearly 
appear  whether  certain  property  is  or  is  not  embraced 
within  the  exempting  statute,  the  debtor  will  generally 
be  allowed  the  benefit  of  the  doubt,  and  suffered  to 
retain  the  property.  * ' 
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2.  It  will  be  kept  in  mind  that  Section  227,  subdi- 
vision 7,  L.  0.  L,,  prevents  a  judgment  debtor  from 
taking  advantage  of  his  own  wrong  by  exchanging  an 
article  of  exempt  personal  property  for  another  of  the 
same  class,  and  asserting  the  latter  to  be  exempt  from 
execution  issued  on  a  judgment  recovered  for  the  price 
of  the  former.  As  all  property  of  the  judgment 
debtor  is  liable  to  execution,  except  as  provided  in  the 
section  referred  to,  it  was  unnecessary  in  subdivision 
7  of  the  enactment  to  use  the  word  **  proceeds,  *  ^  unless 
it  was  intended  that  such  avails  should  also  be  exempt 
from  execution  issued  on  a  judgment  recovered  for 
any  debt  other  than  the  price  of  the  exempt  article 
of  personal  property  so  sold.  Construing  that  sub- 
division in  accordance  with  the  liberal  rule  mentioned, 
it  would  seem  necessary  to  follow  that,  since  such  pro- 
ceeds are  liable  to  an  execution  issued  on  a  judgment 
recovered  for  the  purchase  price,  the  converse  of  this 
postulate  is  applicable,  and  hence  the  avails  so  obtained 
are  exempt  from  seizure  and  sale  pursuant  to  any 
other  judgment. 

3.  The  term  **^proceeds,''  as  thus  employed  evidently 
means  a  sum  of  money  paid,  or  the  acknowledgment 
of  a  debt  created,  to  evidence  the  consideration  for  a 
sale  of  exempt  personal  property.  Such  medium  of 
exchange,  when  received  with  intent  of  being  rein- 
vested in  other  like  chattels,  is  by  fair  implication  of 
the  statute  also  exempt  from  execution :  CtUlen  v.  Har- 
ris, 111  Mich.  20  (69  N.  W.  78,  66  Am.  St.  Eep.  380, 
and  notes). 

4.  5.  The  promissory  note  in  question  was  executed 
December  13,  1913.  The  judgment  herein  was  ren- 
dered May  20,  1914,  and  11  days  thereafter  a  notice 
of  garnishment  was  served.    Judicial  notice  of  the 
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wet  season,  which  occurs  in  Oregon  during  the  winter 
months,  will  be  taken,  and  based  upon  such  knowledge 
it  cannot  be  said,  as  a  matter  of  law,  that  an  unreason- 
able time  had  elapsed  until  Ridenour  would  require 
another  •team  to  pursue  his  farming:  TUlotson  v.  Wol- 
cott,  48  N,  Y.  188. 

6.  The  answer  does  not  expressly  aver  that  Ridenour 
has  no  other  team  with  which  he  habitually  earns  a 
living  by  farming,  but  such  fact  is  fairly  to  be  inferred 
from  the  allegations  of  that  pleading. 

The  order  brought  up  for  review  was  proper  under 
the  circumstances,  and  it  is  affirmed. 

Affibmed.    Reheabikg  Denied. 

Mb.  Chief  Justice  McBbide  and  Mb.  Justice  Ram- 
sey concur. 

Mb.  Justice  Bubnbtt  dissents. 


Argued  September  30,  affirmed  October  13,  rehifaring  denied  Norem- 

ber  10,  1914. 

COOPEY  V.  READY. 

(144  Pac.  99.) 
Release—DefinitioiL 

1.  A  "release"  is  a  relinquishment,  concession  or  giving  np  of  a 
right,  claim  or  privilege,  by  the  person  in  whom  it  exists  or  to  whom 
it  accrues,  to  the  person  against  whom  it  might  have  been  demanded 
or  enforced. 


Beleaae— Formal  BeqnlBltes — Seal 

2.  Under  Section  778,  L.  O.  L.,  providing  that  an  agreement  in 
writing  without  a  seal  in  the  compromise  or  settlement  of  a  debt  or 
controversy  is  as  obligatory  as  if  a  seal  were  affixed,  a  release  is  ef- 
fective without  a  seal,  though  one  was  necessary  at  common  law. 

[As  to  seal  as  imparting  consideration,  see  note  in  Ann.  Cas. 
1913A,  365.] 
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Btf  ease— Operation  and  E£Fect 

3.  A  valid  release  completely  discharges  and  extinguishes  all 
rights  and  claims  of  the  releasor  against  the  releasee  that  are  eoy- 
ered  by  the  release. 

B6lea8e~-Confltniction  and  Operation — Particular  Proviaiona. 

4.  Under  Section  715,  L.  O.  L.,  providing  that  in  the  construction 
of  an  inetmment  the  officef  of  the  judge  is  simply  to  ascertain  and 
declare  what  is,  in  terms  or  substance,  contained  therein,  not  to 
insert  what  has  been  omitted,  or  omit  what  has  been  inserte^d,  and 
Section  716,  providing  that  in  the  construction  of  contracts  the  in- 
tention of  the  parties  is  to  be  carried  out  if  possible,  a  releasef  by 
a  broker  to  other  brokers,  in  consideration  of  the  payment  of  a  cer- 
tain commission  by  the  principal  of  all  obligations  to  pay  the  re- 
Icfasor  commissions  they  may  receive  from  the  principal,  as  well  as 
all  other  obligations  arising  out  of  the  transaction,  or  otherwise  prior 
to  the  date  of  the  release,  was  an  adjustment  of  all  matters  up  to 
the  date  of  its  execution  barring  any  action  or  suit  for  commissions 
or  for  anything  done  prior  to  the  cfxecution  of  the  release,  and  it 
was  a  settlement  as  to  the  amount  to  be  paid  to  the  releasor  in  the 
event  of  sale  under  the  option  of  sale  then  grantefd  by  the  principal. 

Release — Conatmction  and  Operation. 

5.  The  rule  for  construing  a  release  is  thcf  same  in  equity  as  it  is  in 
law. 

Release— Oonstmctlon — Scope  and  Extent. 

6.  Where  plaintiff,  a  broker,  in  consideration  of  the  agreement  of 
the  principal  to  pay  him  a  certain  commission  on  a  sale  of  land, 
if  completed  under  the  terms  of  an  option  then  granted  by  thef  prin- 
cipal, released  the  defendant  brokers,  with  whom  he  had  been  asso- 
ciated, from  all  claims  for  commissions  arising  prior  to  thef  date  of 
the  release  or  from  the  sale  under  the  option,  but  the  land  was  not 
sold  under  the  option,  but  the  defendant,  with  the  aid  of  other 
brokers,  made  a  sale  several  months  later,  plaintiff  is  not  entitled 
to  recover  a  share  of  the  commissions  received  by  defendants  from 
the  purchasers. 

[As  to  when  a  broker  becomes  entitled  to  a  commission,  sife 
note  in  28  Am.  St.  Rep.  546.] 

From  Multnomah:  George  N.  Davis,  judge. 

This  is  a  suit  by  Charles  Coopey  against  L.  Y, 
Keady,  A.  F.  Swensson,  Pacific  Realty  Company,  a 
corporation,  W.  J.  Bums  and  L.  T.  Keady  Investment 
Company.  From  a  decree  for  defendants,  plaintiff, 
appeals.  Affirmed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  Y.  Masters  and  Messrs.  Sinnott  &  Adams,  with 
oral  arguments  by  Mr.  Masters  and  Mr.  B.  B.  Sinnott. 
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For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  <&  Allen,  and  Messrs.  Veazie, 
McCourt  &  Veazie y  with  oral  arguments  by  Mr.  Har- 
rison Allen  and  Mr.  Arthur  L.  Veazie. 

Department  1.  Mb.  Justice  Bamsey  delivered  the 
opinion  of  the  court. 

The  complaint  alleges,  inter  alia,  in  substance,  that 
during  the  years  of  1911  and  1912,  and  part  of  1913,  and 
long  prior  thereto,  the  Oregon  Real  Estate  Company, 
a  corporation,  was  the  owner  of  858  lots  in  Wheeler's 
and  HoUaday  's  Additions  to  the  City  of  Portland,  and 
some  outside  property;  and  that  Charles  X.  Larrabee 
was  the  president  of  said  company;  that  during  the 
year  1911  the  plaintiff  was  negotiating  with  Charles  X. 
Larrabee  for  an  *' option''  to  sell  said  lots,  and  that 
said  Larrabee,  as  president  and  manager  of  said  com- 
pany, had  agreed  with  the  plaintiff  to  give  him  an 
** option"  to  sell  said  lots  and  other  property  at  the 
price  of  $2,500,000,  and  to  allow  the  plaintiff  a  com- 
mission of  $500,000  for  making  said  sale ;  that  for  the 
purpose  of  negotiating  said  sale  and  taking  said 
'  ^  option, ' '  the  plaintiff  associated  the  defendants  L.  Y. 
Keady  and  A.  F.  Swensson  with  him  in  said  transac- 
tion, and  that  the  plaintiff  and  said  defendants  took 
said  ** option"  from  said  Oregon  Real  Estate  Com- 
pany for  the  sale  of  said  lots  and  entered  into  negotia- 
tions for  the  sale  thereof ;  that  the  defendants  and  the 
plaintiff  negotiated  for  the  sale  of  said  property  from 
the  time  of  taking  said  *' option,"  and  obtained  exten- 
sions of  said  *' option,"  and  after  the  expiration  of 
said  extensions,  the  plaintiff  and  the  defendants  still 
negotiated  for  the  sale  of  said  property,  with  the 
understanding  and  agreement  that  the  plaintiff  and  the 
defendants  were  to  be  equally  interested  in  the  com- 
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missions  to  be  obtained  npon  said  sale;  that  through 
said  negotiations  a  purchaser  was  procured  for  said 
property,  and  the  plaintiff  and  said  defendants  be- 
came and  were  entitled  to  a  commission  on  the  same; 
that  the  defendants  L.  Y.  Keady  and  A.  F.  Swensson 
have  refused,  and  still  refuse,  to  inform  the  plaintiff 
as  to  the  exact  amount  of  commissions  received  on  said 
sale,  but  the  plaintiff  is  informed  and  believes,  and 
therefore  alleges  the  fact  to  be,  that  a  commission  of 
$250,000  was  received  upon  the  sale  of  said  property, 
and  said  defendants  L.  Y.  Keady  and  A.  F.  Swensson 
refused  to  account  to  plaintiff  for  his  share  of  said 
commissions,  or  any  part  thereof,  or  to  inform  the 
plaintiff  as  to  the  final  terms  of  said  sale. 

The  complaint  alleges  also,  in  substance,  that  the 
plaintiff  is  informed  and  believes  that  said  lots  are  to 
be  conveyed  to  the  Anglo-Pacific  Realty  Company,  and 
the  commission  on  said  sale  is  to  be  paid  part  in  cash 
and  part  in  stock  of  said  company,  and  that  it  is  the 
intention  of  said  L.  Y.  Keady  and  A.  F.  Swensson  to 
have  said  money  and  stock  transferred  to  them  or  to  a 
person  designated  by  them,  so  that  the  plaintiff  cannot 
procure  or  collect  his  share  of  said  commission,  etc. 
The  complaint  asks  for  an  injunction  restraining  the 
defendants  from  selling  or  disposing  of  the  stock  or 
money  received  by  them  or  due  them  for  said  commis- 
sions on  said  sale,  for  an  accounting,  etc. 

Said  defendants  filed  an  answer  denying  much  of 
said  complaint  and  alleging,  inter  alia,  the  following : 

**That  during  the  years  1911  and  1912,  and  prior  to 
the  4th  day  of  December,  1912,  the  plaintiff  and  de- 
fendants L.  Y.  Keady  and  A.  F.  Swensson  have  been 
endeavoring  to  make  a  sale  of  certain  real  property  of 
the  Oregon  Real  Estate  Company,  but  without  success, 
when  on,  to  wit,  the  said  4th  day  of  December,  1912, 
various  disputes  having  arisen  between  the  plaintiff 
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and  these  answering  defendants,  L.  Y.  Keady  and  A. 
F.  Swensson,  concerning  the  attempted  sale  of  said 
property,  and  the  division  of  commissions  between 
them  in  the  event  of  snch  sale,  and  the  said  parties  hav- 
ing disagreed  and  determined  to  eflFect  a  complete  set- 
tlement between  themselves  with  reference  to  their 
association  with  each  other,  their  efforts  with  refer- 
ence to  said  property,  the  plaintiff,  Charles  Coopey, 
made,  executed  and  delivered  to  these  defendants  a 
full  and  complete  release  of  all  claims  and  demands  on 
account  of  said  property  and  commissions  with  refer- 
ence to  the  sale  of  said  property,  which  release  was 
and  is  in  words  and  figures  as  follows,  to  wit : 

'^  ^A  dispute  having  existed  between  myself  and  L. 
Y.  Keady  and  A.  F.  Swensson  about  my  share  of  the 
commissions  to  be  paid  us  by  the  Oregon  Real  Estate 
Company  upon  a  sale  proposed  to  be  made  by  it  of  cer- 
tain real  property,  and  the  said  disputie  having  been 
satisfactorily  settled,  now,  in  consideration  thereof, 
and  of  the  assumption  by  the  Oregon  Real  Estate 
Company  of  the  payment  to  me  of  the  sum  of  seventy 
thousand  dollars  ($70,000.00)  in  full  for  my  share  of 
said  commission,  if  the  sale  shall  be  completed,  and  the 
commission  earned,  I  hereby  release  the  said  L.  Y. 
Keady  and  A.  F.  Swensson  from  all  obligations  to  me 
for  any  part  or  share  in  the  commissions  they  may 
receive  from  the  said  Oregon  Real  Estate  Company,  as 
well  as  all  other  obligations  that  might  arise  or  be 
claimed  by  me  arising  out  of  said  transaction  or  other- 
wise prior  to  this  date.  Chas.  Coopby. 

*  *  *  And  on  the  same  premises  and  for  the  same  con- 
sideration, we  release  Charles  Coopey  from  all  obliga- 
tions prior  to  this  date.  L.  Y.  Keady. 

"  *A.  F.  Swensson. 

***Dec.  4th,  1912.' 

**That  at  the  time  of  the  execution  of  said  re- 
lease, and  immediately  thereafter,  the  Oregon  Real 
Estate  Company,  an  Oregon  corporation,  and  the  one 
mentioned  in  said  release,  did  enter  into  the  agreement 
with  the  plaintiff  which  is  mentioned  in  said  release 
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wherein  and  whereby  the  said  Oregon  Eeal  Estate 
Company  assumed  and  agreed  to  pay  to  the  plaintiff 
the  smn  of  seventy  thousand  dollars  ($70,000),  which 
payment  was  to  be  in  full  of  the  share  of  the  plaintiff 
for  all  commissions  to  be  earned  by  him  in  the  event 
of  a  sale  of  the  said  property,  and  in  consideration  of 
the  execution  and  delivery  to  the  plaintiff  by  the  said 
Oregon  Real  Estate  Company  of  the  agreement  afore- 
said and  in  settlement  of  all  of  their  affairs,  the  plain- 
tiff released  these  defendants,  L.  Y.  Keady  and  A.  F, 
Swensson,  from  any  and  all  obligations  to  him  of  every 
kind  and  character  on  account  of  any  commissions  that 
they  or  either  of  them  might  receive  from  the  Oregon 
Real  Estate  Company  on  account  of  the  sale  of  said 
property,  as  well  as  all  other  obligations  which  might 
arise  or  be  claimed  by  the  plaintiff  on  account  of  any 
transactions  had  by  the  plaintiff  and  these  defendants 
with  reference  to  the  real  estate  aforesaid,  and  these 
defendants  in  consideration  of  the  premises  and  as  ex- 
pressed in  said  release,  released  and  discharged  the 
plaintiff  from  all  obligation  to  them  and  each  of  them 
on  account  of  the  said  property  or  the  sale  thereof,  and 
commissions  to  be  earned  thereby. 

*  *  That  by  the  terms  of  said  settlement  and  the  execu- 
tion and  delivery  of  said  release,  all  claims  and  de- 
mands of  the  plaintiff  against  these  defendants  and 
each  of  them  were  fully  paid,  satisfied  and  discharged, 
and  these  defendants  have  never  since  the  said  4th  day 
of  December,  1912,  at  any  time  made  or  entered  into 
any  contract  or  agreement,  or  had  any  understanding 
whatsoever  with  the  plaintiff  with  reference  to  the 
sale  of  said  real  estate  or  any  part  thereof,  or  its  sale 
to  or  purchase  by  the  Anglo-Pacific  Realty  Company, 
or  any  other  person,  firm,  or  corporation  whatsoever, 
and  these  defendants  allege  that,  if  there  is  now  any- 
thing due  to  the  plaintiff  on  account  of  the  sale  of  srid 
real  estate,  it  is  due  to  him  from  the  Oregon  Real 
Estate  Company  as  by  the  terms  of  said  agreement 
provided,  and  not  otherwise,  and  these  defendants,  nor 
either  of  them,  are  indebted  to  the  plaintiff  in  any  sum 
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or  amount  whatsover,  or  liable  to  account  to  him  for 
any  commissions  with  reference  to  the  sale  of  said  real 
estate. ' ' 

The  plaintiff  filed  a  reply  denying  parts  of  the  an- 
swer and  setting  up  afl&rmative  matter.  The  court 
below  made  findings  and  entered  a  decree  sustaining 
the  defense  pleaded  in  the  answer.  The  plaintiflf 
appeals,  and  asks  for  a  decree  in  his  favor  on  the  facts. 
The  evidence  is  lengthy,  but  much  of  it  is  incompetent. 
However,  we  have  examined  the  evidence. 

The  following  is  a  summary  of  the  facts  shown  by 
the  evidence : 

*'The  Oregon  Real  Estate  Company,  of  which  Mr. 
C.  X.  Larrabee  was  president,  manager  and  principal 
stockholder,  was  the  owner  of  858  lots  in  the  City  of 
Portland  and  certain  outside  property.  The  company 
desired  to  sell  said  property,  and  numerous  *  options' 
had  been  given  during  the  two  or  three  years  prior  to 
1911  to  various  persons  who  desired  to  find  purchasers. 
In  1911  Mr.  Coopey,  the  plaintiff,  who  appears  to  have 
been  in  friendly  relations  with  Mr.  Larrabee,  conceived 
the  idea  of  taking  one  of  these  *  options'  and  trying  to 
sell  the  property.  He  broached  the  subject  to  Mr.  A. 
F.  Swensson,  a  real  estate  broker,  and,  after  making  an 
extended  examination  of  the  property,  Mr.  Swensson 
agreed  to  take  the  matter  up.  In  August,  1911,  they 
procured  a  joint  option  to  themselves,  accompanied  by 
a  letter  fixing  the  commission  that  would  be  paid  in 
case  of  a  sale.  They  made  some  efforts  to  find  a  pur- 
chaser. In  March,  1912,  Mr.  L.  Y.  Keady,  another  real 
estate  agent,  who  had  some  connection  with  brokers  in 
Victoria,  British  Columbia,  through  whom  it  was  hoped 
a  purchaser  might  be  found,  was  taken  into  the 
arrangement.  Mr.  Larrabee  would  give  only  short 
*  options'  and  they  expired  and  were  renewed  sev- 
eral times.  The  only  relations  that  existed  between 
tlicm  were  such  as  arose  by  virtue  of  their  taking  the 
'options'  or  contracts  jointly  from  the  Oregon  Real 
Estate  Company  with  the  understanding  that  Keady 
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and  Swensson  would  try  to  find  a  purchaser,  and  if 
they  closed  the  sale  and  earned  the  stipulated  commis- 
sion, the  net  proceeds,  after  deducting  the  expenses 
and  the  commissions  paid  to  other  agents,  would 
be  divided  between  the  three,  to  wit,  Coopey,  Keady 
and  Swensson.  Matters  continued  on  this  basis  until 
November,  1912.  The  parties  held  an  *  option'  which 
expired  on  the  18th  of  November.  About  that  time, 
through  the  efforts  of  brokers  in  Victoria  whom  Mr. 
Keady  had  enlisted,  prospective  purchasers  were  found 
in  London,  who  cabled  $100,000  to  Portland  as  evidence 
of  good  faith.  In  order  to  go  on  with  the  deal  it  was 
necessary  to  get  a  new  *  option.'  Coopey,  Keady  and 
Swensson  had  been  having  disagreements  and  disputes 
as  to  their  relations  with  the  deal.  The  *  option*  which 
had  just  expired  provided  for  a  gross  commission  of 
$469,570.43,  in  case  of  a  sale  at  $2,500,000,  which  was 
the  price  the  London  syndicate  was  considering.  To 
get  a  new  *  option'  and  to  settle  their  disputes  with  each 
other,  the  parties  met  in  the  office  of  Martin  L.  Pipes, 
Esq.,  on  the  4th  day  of  December,  1912.  Mr.  Larrabee 
had  been  told  of  the  prospect  that  the  English  syn- 
dicate would  buy,  and  that  they  had  remitted  the 
$100,000.  Mr.  Coopey  also  knew  these  facts.  Mr. 
Larrabee  was  unwilling  to  do  more  than  execute  a 
renewal  of  the  option  for  ten  days — ^to  wit,  until  De- 
cember 14,  1912. 

**At  the  same  time  that  the  new  *  option'  was  given 
to  run  ten  days,  two  written  contracts  respecting  the 
commission  were  executed  by  the  Oregon  Real  Estate 
Company ;  one  a  contract  with  Mr.  Coopey  agreeing  to 
pay  him  $70,000  in  case  the  sale  should  be  closed  in  the 
ten  days;  and  the  other  with  Keady  and  Swensson 
agreeing  to  pay  them  $430,000  (less  a  deduction  for 
taxes)  on  like  terms.  As  part  of  the  same  transac- 
tion, a  mutual  release  was  executed  between  Coopey, 
on  the  one  part,  and  Keady  and  Swensson,  on  the 
other,  of  which  the  following  is  a  copy : 

**  *A  dispute  having  existed  between  myself  and  L. 
T.  Keady  and  A.  F.  Swenson  about  my  share  of  the 
commissions  to  be  paid  us  by  the  Oregon  Beal  Estate 
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Company  upon  a  sale  proposed  to  be  made  by  it  of 
certain  real  property,  and  the  said  dispute  having  been 
satisfactorily  settled,  now,  in  consideration  thereof, 
and  of  the  assumption  by  the  Oregon  Real  Estate  Com- 
pany of  the  payment  to  me  of  the  sum  of  seventy  thou- 
sand dollars  ($70,000).  in  full  for  my  share  of  said 
conmiission,  if  the  sale  shall  be  completed,  and  the 
commission  earned,  I  hereby  release  the  said  L.  Y. 
Keady  and  A.  F.  Swensson  from  all  obligations  to  me 
for  any  part  or  share  in  the  commissions  they  may 
receive  from  the  said  Oregon  Real  Estate  Company, 
as  well  as  all  other  obligations  that  might  arise  or  be 
claimed  by  me  Arising  out  of  said  transaction  or  other- 
wise prior  to  this  date. 
**  'December  4,  1912. 

"*  [Signed]     Chas.  Coopet. 

"  'And  on  the  same  premises  and  for  the  same  con- 
sideration, we  release  Charles  Coopey  from  all  obliga- 
tions prior  to  this  date. 

*'' [Signed]     L.  Y.  Keady. 

'''A.  F.  Swensson."' 

At  the  time  said  release  was  executed  the  Oregon 
Real  Estate  Company  executed  to  the  plaintiff  its 
agreement  to  pay  him  his  part  of  the  commission  in  the 
following  words : 

''The  Oregon  Real  Estate  Company,  having  pro- 
posed to  sell  certain  of  its  real  property  by  a  proposal 
of  even  date  herewith  made  to  L.  Y.  Keady,  and  L.  Y. 
Keady,  A.  P.  Swensson,  and  Charles  Coopey  having 
interests  in  the  commission  to  be  paid  on  the  proposed 
sale  if  completed  according  to  the  terms  of  said  pro- 
posal, about  which  commissions  a  dispute  arose  be- 
tween said  parties,  and  the  said  dispute  having  been 
satisfactorily  settled  by  them:  Now,  therefore,  as  a 
part  of  said  settlement,  the  Oregon  Real  Estate  Com- 
pany agrees  with  Charles  Coopey  to  pay  to  him  the 
sum  of  seventy  thousand  dollars  ($70,000)  as  conunis- 
sion  for  said  sale  (the  said  sum  having  been  deducted 
from  the  commissions  to  be  paid  to  L.  Y.  Keady  and 
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A.  F.  Swensson),  subject,  however,  to  the  same  terms 
as  to  payment  as  provided  in  the  contract  of  the  said 
company  with  said  L.  Y.  Keady  and  A.  F.  Swensson 
of  even  date  herewith,  the  payment  of  $70,000  to  be 
made  as  follows :  $8,333.33  out  of  the  first  payment  of 
$500,000  to  be  paid  by  the  purchaser,  when  paid  ac- 
cording to  the  said  proposal ;  $12,500  out  of  the  second 
payment ;  $12,500  out  of  the  third  payment ;  $36,666.67 
out  of  the  last  payment.  Each  payment  to  be  made 
at  the  time  of  the  payments  by  the  purchaser  as  afore- 
said. 
**December4, 1912. 

**Thb  Oregon  Real  Estate  Company, 

**By  C.  X.  Larrabbb, 
''President.'* 

At  the  same  time  that  the  foregoing  instruments 
were  executed,  the  Oregon  Real  Estate  Company  gave 
an  ''option"  for  the  sale  of  said  real  property  to  L.  Y. 
Keady  for  the  period  of  ten  days  from  December  4, 
1912,  upon  certain  terms  specified  therein.  The  pur- 
chase price  was  to  be  $2,500,000.  Said  "option''  pro- 
vided that  time  should  be  of  the  essence  of  the  offer. 

At  the  same  time  the  Oregon  Real  Estate  Company 
made  a  contract  with  L.  Y.  Keady  and  A.  P.  Swensson 
that  upon  the  sale  of  said  real  property  according  to 
the  terms  of  said  "option''  it  would  pay  to  them,  as 
commissions  for  making  said  sale,  $430,000.  Said 
company  agreed  to  pay  the  plaintiff,  as  stated  supra, 
$70,000,  if  said  real  property  should  be  sold  in  accord- 
ance with  the  terms  of  said  "option";  the  total  com- 
missions agreed  to  be  paid  being  $500,000.  There  was 
to  be  some  deduction  made  from  the  amount  payable 
to  Keady  and  Swensson  for  taxes.  The  release,  the 
** option,"  and  the  contract  referred  to  supra  were 
executed  at  the  same  time  and  place  and  constituted 
one  transaction. 
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1.  The  first  question  for  consideration  is  as  to  the 
meaning  and  effect  of  said  mntual  release  set  out 
supra.  The  plaintiff  in  his  hrief  admits  that  no  sale 
was  made  nnder  said  ** option*'  obtained  on  December 
4,  1912.  A  release  is  a  relinqnishment,  concession 
or  giving  np  of  a  right,  claim  or  privilege,  by  the  per- 
son in  whom  it  exists  or  to  whom  it  accrued,  to  the 
person  against  whom  it  might  have  been  demanded  or 
enforced:  Black *s  Law  Dictionary  (2  ed.),  p.  1011;  34 
Cyc.  1042. 

2.  At  common  law  a  seal  was  necessary  to  constitute 
a  release;  but  where  a  contract  in  the  form  of  a  re- 
lease is  based  on  a  valuable  consideration,  it  will  con- 
stitute a  release  in  effect,  although  not  under  seal :  34 
Cyc.  1045,  1046.    Section  778,  L.  0.  L.,  is  as  follows : 

**An  agreement  in  writing,  without  a  seal,  for  the 
compromise  or  settlement  of  a  debt  or  controversy,  is 
as  obligatory  as  if  a  seal  were  affixed. ' ' 

3.  The  ** release**  set  out  supra  is  not  under  seal; 
but  it  is  as  effective  as  it  would  be  if  it  were  sealed. 
A  valid  release  completely  discharges  and  extin- 
guishes all  rights  and  claims  of  the  releasor  against 
the  releasee  that  are  covered  by  the  release. 

24  Am.  &  Eng.  Ency.  Law  (2  ed.),  page  315,  says : 

**A  valid  release  is  binding  upon  the  parties  and  is 
an  absolute  bar  to  any  right  of  action  growing  out  of 
the  original  obligation.'* 

Li  Retzer  v.  Dold  Packing  Co.,  58  Mo.  App.  270,  the 
court  says: 

« 

**It  seems  to  us  that  there  is  logically  involved  in 
these  contentions  and  admissions  of  the  plaintiff  the 
concession  that  the  release  pleaded  is  valid  and  bind- 
ing on  the  plaintiff.  It  is  certainly  not  without  ample 
consideration  for  its  support.  It  must  inevitably  fol- 
low that  the  release  is  an  absolute  bar  to  any  right  of 


Nov.  1914.]  CooPBY  v.  £eadt.  77 

action  growing  out  of  the  injury  complained  of,  unless 
avoided  for  fraud  or  other  cause.  * ' 

34  Oyc  1077  says : 

'*A  valid  release  as  conclusively  estops  the  parties 
from  reviving  and  litigating  the  claim  released  as  a 
final  judgment,  and  it  forever  extinguishes  a  personal 
right  of  action.  It  completely  discharges  and  extin- 
guishes all  rights  and  claims  of  the  releasor  against 
the  releasee  which  are  included  in  the  release. ' ' 

The  same  volume,  on  page  1075  thereof,  says : 

**It  has  been  held  that  the  rules  as  to  the  construe- 
tion  and  meaning  of  a  release  are  the  same  at  law  as 
in  equity.  The  primary  rule  of  construction  of  all 
contracts  and  deeds,  including  releases,  is  that  the  in- 
tention of  the  parties  must  govern.  This  intention 
must,  however,  be  collected  from  the  words  used  in  the 
instrument,  and  not  from  matters  dehors  the  writing.** 

On  page  1076  of  the  same  volume  the  rule  of  con- 
struction is  further  stated  thus : 

*'A  release  should  be  construed  from  the  stand- 
point of  the  parties  at  the  time  of  its  execution,  and 
extrinsic  evidence  is  admissible  to  show  their  sur- 
rounding curcumstances,  and  the  nature  of  the  trans- 
action to  which  it  was  intended  to  apply ;  and  the  par- 
ticular purpose  for  which  it  was  executed  should  be 
kept  in  mind  and  given  effect  to,  if  it  can  he  done  with- 
out adding  (to)  or  subtracting  anything  from  the 
words  used  hy  the  parties  to  the  instrument. 

**For  the  proper  construction  of  an  instrument,  the 
circumstances  under  which  it  was  made,  including  the 
situation  of  the  parties  to  it,  may  be  shown,  so  that 
the  judge  be  placed  in  the  position  of  those  whose 
language  he  is  to  interpret. '  * 

4.  Section  715,  L.  0.  L.,  is  as  follows : 

**In  the  construction  of  a  statute  or  instrument,  the 
office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is,  in  terms  or  in  substance,  contained  therein, 
not  to  insert  what  has  been  omitted,  or  to  omit  what 
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has  been  inserted;  and  where  there  are  several  pro- 
visions or  particulars  such  construction  is,  if  possible, 
to  be  adopted  as  will  give  effect  to  all. ' ' 

In  the  construction  of  contracts,  the  intention  of  the 
parties  is  to  be  carried  out,  if  possible:  Section  716, 
L.  0.  L.  In  the  light  of  the  attending  circumstances, 
what  did  the  parties  intend  to  accomplish  by  the  exe- 
cution of  the  mutual  release  set  out  supraf  That  it 
was  based  upon  a  sufficient  consideration  and  was 
valid  is  not  disputed;  but  the  parties  disagree  as  to 
its  meaning  and  effect.  The  court  must  determine  its 
meaning  by  the  words  used,  in  the  light  of  the  circum- 
stances attending  its  execution. 

The  release  recites  that  a  dispute  existed  between 
the  plaintiff  and  Keady  and  Swensson  as  to  the  plain- 
tiff's share  of  the  commissions  to  be  paid  to  those 
parties  by  the  Oregon  Real  Estate  Company  upon  a 
sale  proposed  to  be  made  by  it,  of  certain  real  prop- 
erty, and,  the  said  dispute  having  been  satisfactorily 
settled,  the  release  states: 

'*Now  in  consideration  thereof,  and  of  the  assump- 
tion  by  the  Oregon  Real  Estate  Company  of  the  pay- 
ment to  me  of  the  sum  of  $70,000  in  full  of  my  share 
of  said  commission,  if  the  sale  be  completed,  and  the 
commission  earned,  I  (the  plaintiff)  hereby  release 
the  said  L.  Y.  Keady  and  A.  F.  Swensson  from  dU 
obligations  to  me  for  my  part  or  share  in  the  commis- 
sions they  may  receive  from  the  said  Oregon  Real 
Estate  Company,  as  well  as  all  other  obligations  that 
might  arise  or  be  claimed  by  me  arising  out  of  said 
transaction,  or  otherwise  prior  to  this  date.'' 

The  plaintiff  signed  said  release.  Following  his 
signature,  the  defendants  at  the  same  time,  and  as  a 
part  of  said  release,  subscribed  the  following : 

^^And  on  the  same  premises  and  for  the  same  con- 
sideration, we  release  Charles  Coopey  (plaintiff)  from 
all  obligations  prior  to  this  date/' 
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The  plaintiflf  released  the  defendants  from  all  obli- 
gations for  his  part  in  the  commissions  that  they 
might  receive  from  the  Oregon  Real  Estate  Company, 
as  well  as  all  other  obligations  that  might  arise  or  be 
claimed  by  him  arising  out  of  said  transaction  or 
otherwise  prior  to  the  time  that  said  release  was 
signed.  He  did  that,  as  is  shown  by  said  release,  for 
the  reason  that  the  Oregon  Real  Estate  Company  had, 
at  the  same  time,  bound  itself  to  pay  him,  as  his  part 
of  the  commissions  on  the  proposed  sale  the  sum  of 
$70,000,  if  said  sale  should  be  made  according  to  the 
terms  of  the  ** option"  for  the  sale  of  said  land  given 
at  that  time.  In  other  words,  the  plaintiflf  released 
the  defendants  and  agreed  to  look  to  the  Oregon  Real 
Estate  Company  for  the  payment  of  his  commissions, 
and  that  company  agreed  to  pay  him  his  part  thereof 
— $70,000 — if  the  land  should  be  sold  in  accordance 
with  the  terms  of  the  ** option"  given  when  said  re- 
lease was  executed. 

It  is  not  claimed  that  any  land  had  been  sold  under 
previous  ** options,"  or  that  any  commissions  had 
been  earned  under  *  *  options  *  *  granted  prior  to  Decem- 
ber 4,  1912.  We  hold  that  the  release  referred  to  was 
a  complete  adjustment  of  all  matters  up  to  the  date 
of  its  execution,  and  that  it  is  a  bar  to  any  action  or 
suit  for  commissions  or  for  anything  done  prior  to  the 
execution  of  said  release,  and  that  it  was  a  settlement 
and  adjustment  as  to  the  amount  of  conmiissions  that 
the  plaintiflf  should  receive  on  the  sale  of  the  realty 
of  said  company  and  as  to  who  should  pay  it,  if  said 
realty  should  be  sold  under  and  in  accordance  with  the 
** option"  granted  by  said  company  on  December  4, 
1912.  Said  release  is  a  bar  to  any  action  or  suit  by 
the  plaintiflf  against  Keady  and  Swensson  for  the  re- 
covery from  them  of  any  commissions  for  any  sale 
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nnder  said  ** option**  of  December  4th,  because  it  re- 
leases them  therefrom. 

l^he  plaintiff  sets  forth  his  contention  thns  in  his 
brief: 

**No  sale  of  property  was  made  nnder  these  agree- 
ments, and  no  commission  was  earned  by  Keady  or 
Swensson  thereunder,  and  consequently  the  conditions 
under  which  the  Oregon  Real  Estate  Company  was  to 
pay  Mr.  Coopey  $70,000  conunission  were  never  ful- 
filled and  no  commission  was  paid  him.  It  was  the 
contention  of  appellant  that,  *  taken  by  their  four  cor- 
ners,* and  considered  in  a  court  of  equity  where  the 
intention  of  the  parties  governs,  these  agreements 
show  that  they  were  only  intended  to  apply  to  the  sale 
then  in  contemplation,  and  it  was  not  the  intention 
of  the  parties  that  if  the  sale  then  in  contemplation 
should  not  be  consummated,  that  Keady  and  Swens- 
son were  to  be  entitled  to  appropriate  to  themselves 
the  fruits  of  the  combined  efforts  of  the  three  parties 
for  upwards  of  two  years,  and  leave  Mr.  Coopey,  who 
had  inaugurated  the  enterprise,  without  anything. 
He  also  claims  that  the  subsequent  action  of  the  par- 
ties, which  we  shall  point  out  later,  also  shows  that 
this  was  not  the  understanding.'* 

5.  The  rule  for  construing  documents  of  this  kind 
is  the  same  in  equity  as  it  is  at  law. 

6.  The  mutual  release  executed  by  the  parties,  and 
set  out  supra,  was  a  settlement  of  all  claims  that  the 
plaintiff  might  make  on  account  of  the  ^^fruits  of  the 
combined  efforts  of  the  three  parties  for  upward  of 
two  years,**  relating  to  commissions  for  attempts  to 
sell  said  real  estate  prior  to  December  4,  1912,  and  he 
cannot  be  heard  now  to  make  any  claim  therefor. 
Furthermore,  the  evidence  shows  that  the  efforts  of 
the  plaintiff  and  the  defendants  to  sell  said  real  proj)- 
erty  prior  to  the  execution  of  said  release  were  fruit- 
less.   No  sales  were  made  and  no  conmiissions  were 
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earned.  All  their  contracts  or  ''options*'  for  the  sale 
of  the  property  had  expired.  The  evidence  shows  that 
the  contract  or  ' '  option  *  *  for  the  sale  of  said  property 
that  was  given  by  said  company  on  December  4,  1912, 
expired  in  ten  days  from  that  date,  and  that  it  was 
never  renewed  or  extended.  When  the  release  was 
executed,  the  plaintiff  and  the  defendants  had  pro- 
spective purchasers  in  view,  to  whom  they  believed 
the  property  could  be  sold  within  the  ten  days  allowed 
for  making  a  sale,  but  the  prospective  sale  failed. 
Negotiations  continued  after  the  time  allowed  by  the 
contract  for  making  the  sale  expired.  The  defendants 
were  unable  to  induce  the  Oregon  Real  Estate  Com- 
pany to  extend  the  time  for  selling  the  property,  and 
they  requested  the  plaintiff  to  see  the  president  and 
manager  thereof,  and  to  obtain  from  him  an  extension, 
or  a  renewal,  of  said  contract,  if  possible,  and  the 
evidence  shows  that  neither  the  plaintiff  nor  the  de- 
fendants could  induce  said  company  to  extend  or  re- 
new said  contract  or  ''option."  The  company,  after 
the  expiration  of  the  ten  days,  refused  to  sell  said 
property  for  the  price  agreed  upon  in  the  contract  of 
December  4,  1912.  That  contract  expired  by  limita- 
tion  on  December  14,  1912.  Several  months  later  the 
land  was  sold  for  $2,225,000,  practically  all  net  to  the 
company.  Under  the  contract  of  December  4th  the 
company  was  to  receive  $2,500,000;  but  it  was  bound 
to  pay  of  that  amount  $70,000  to  the  plaintiff,  and 
$430,000  to  the  defendants,  as  commissions.  Under  the 
contract  by  which  the  property  was  finally  sold,  the 
company  paid  no  commissions  to  anyone.  Under  the 
contract  of  December  4th,  the  vendor  was  to  pay  all 
commissions.  Under  the  final  contract  of  sale,  the 
vendee  paid  all  the  commissions. 

TSOv.— « 
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Brokers  from  England  and  British  Columbia  figured 
largely  in  making  the  sale,  and  shared  in  the  commis- 
sions paid  by  the  corporation  that  purchased  the  prop- 
erty. The  defendants  received  from  the  vendees  as 
commissions  $25,000  in  cash  and  $125,000  in  the  cor- 
porate stock  of  the  vendee.  A  part  of  said  conunis- 
sions  they  paid  to  others  for  assistance. 

We  are  unable  to  find  any  facts  upon  which  to  base 
a  decree  for  the  plaintiff.  The  defendants  never 
agreed  to  pay  the  plaintiff  any  part  of  these  commis- 
sions. They  agreed  to  divide  commissions  with  him 
under  the  contracts  made  prior  to  December  4th,  but 
no  sales  were  made  or  commissions  earned  under  those 
contracts,  and  hence  there  was  nothing  to  divide.  The 
last  contract  that  was  made  for  the  payment  of  com- 
missions to  the  plaintiff  was  made  by  the  Oregon  Real 
Estate  Company  on  December  4th,  and  it  was  condi- 
tional on  the  property's  being  sold  in  ten  days  from 
that  date.  The  evidence  fails  utterly  to  show  that  the 
defendants  agreed  to  pay  the  plaintiff  any  part  of  the 
commissions  that  they  should  receive  for  their  ser- 
vices in  assisting  in  making  the  sale  that  was  finally 
made.  There  is  no  evidence  that  would  justify  a 
decree  in  favor  of  the  plaintiff. 

We  are  sorry  that  we  can  find  no  facts  that  would 
authorize  us  to  render  a  decree  that  would  enable  the 
plaintiff  to  obtain  a  good  portion  of  the  large  amount 
of  money  that  the  vendee  so  liberally  distributed 
among  the  brokers  as  commissions. 

We  approve  the  findings  of  the  court  below. 

The  decree  of  the  court  below  is  affirmed. 

Affibmed.    Behearing  Denied. 

Mb.  Justice  Bean,  Mb.  Justice  Burnett  and  Mb. 
Justice  Moobe  concur. 
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Axgaed  October  8,  Teversed  November  10,  1914. 

FELTS  V.  BOYEE. 

(144  Pac.  420.) 

Judgment— Opening  Default  Jndgment^Biglit  to  X>ef end  After  Judg- 
ment OR  Service  by  Pabllcation — "SepreeentatiTe.'* 

1.  In  a  suit  to  quiet  title,  a  purchaser  from  defendants,  after  the 
entry  of  judgment  hy  default  on  service  bj  publication,  was  entitled 
to  tbe  bcrnefits  of  Section  59,  L.  O.  L.,  providing  that  the  defendant 
against  whom  publication  is  ordered,  or  his  representatives,  may, 
upon  good  cause  shown,  be  allowed  to  defend  within  onef  year  after 
the  entry  of  judgment,  as  ''representatives"  is  not  intended  to  desig- 
nate only  the  executor  or  administrator  of  a  defceased  person,  but 
includes  any  person  who  has  succeeded  to  thcf  rights  of  defendant  by 
purchase  or  descent,  or  by  operation  of  law. 

[As  to  statute  authorizing  vacating  and  setting  aside  judgment 
when  taken  by  default,  see  note  in  58  Am.  Dcfc.  392.] 

ProcesB — Service  by  Publication — ^Necessity  of  Mailing  Copy  of  Sum- 
mons and  Ck>mplalnt. 

2.  Under  Section  56,  L.  O.  L.,  providing  that  when  personal  service 
cannot  be  made,  and  defendant  after  due  diligence  cannot  be  found 
within  the  statef,  and  that  fact  appears  by  affidavit,  the  court  shall 
grant  an  order  for  service  by  publication,  and  Section  57,  providing 
that  on  publication  the  court  shall  direct  a  copy  of  the  summons  and 
complaint  to  be  deposited  in  the  postoffice  direHsted  to  defendant  at 
his  place  of  residence,  unless  such  residence  is  not  known  and  cannot 
with  reasonable  diligence  be  ascertainefd,  where  an  affidavit  for 
service  by  publication  showed  that  the  residence  of  defendants  was 
unknown  and  could  not  be  ascertained  by  reasonable^  diligence,  and 
that  they  had  never  maintained  a  residence  within  the  state,  the 
court  acquired  jurisdiction  by  publication  without  a  copy  of  the  sum- 
mons and  complaint  being  mailed  to  defcfndants. 

[As  to  validity  of  statute  providing  for  constructive  service 
on  nonresident  or  unknown  claimants  to  land,  see  note  in  Ann. 
Cas.  1914D,  677.] 

Proceae — Service  by  PabUcation— Affidavit — Soffldeacy. 

3.  An  affidavit  upon  which  an  order  for  serviced  of  process  by  pub- 
lication is  based  must  state  the  probative  facts,  and  not  merely  the 
conclusion  that  defendant  cannot  be  found  within  the  state,  or  that 
his  residence  cannot  be  ascertained  by  the  exercise  of  reasonable  dili- 
gence. 

Appeal  and  Brror— Premmptiona  in  Support  of  Judgment. 

4.  On  appeal  from  an  order  denying  an  application  to  vacate  a 
decree  rendercfd  on  service  by  publication  and  to  permit  the  applicant 
to  be  substituted  as  defendant  with  permission  to  answer,  where  the 
abstract  of  record  on  appeal  did  not  show  the  contents  of  thcf  order 
for  service  by  publication,  it  would  be  assumed  that  it  embraced  in 
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form  and  context  tbe  affidavit  for  publication,  which  was  saffieient 
to  justify  an  order  for  service  bj  publication  without  mailing  a  eopj 
of  the  summons  and  complaint. 

Appearance — Service  of  ProceB»— Defects— Watver. 

5.  While  a  defendant  may  appear  specially  to  object  to  the  juris- 
diction, or  to  set  aside  a  judgment  for  want  of  proper  service  of 
process,  without  submitting  himself  to  the  jurisdiction  for  any  other 
purposed,  where  the  chief  purpose  of  a  motion  was  not  to  vacate  a 
decree  rendered  on  service  by  publication  on  jurisdictional  grounds, 
but  to  obtain  permission  to  defend  by  filing  an  answer,  the  motion 
constituted  a  waiver  of  all  irregularities  in  the  service  of  process, 
and  the  applicant  submitted  himself  to  the  jurisdiction  as  completely 
as  if  regularly  served  with  process. 

[As  to  defects  in  the  service  of  summons^  see  note  in  61  Am. 
St.  Bep.  485.] 

Judgment — Opening  Default  Judgment— Blgbt  to  X>ef end  After  Judg- 
ment on  Service  by  Publication — "Oood  Cause.'* 

0.  Under  Section  59,  L.  O.  L.,  providing  that  a  defendant  against 
whom  publication  is  ordered,  or  his  representatives,  may,  upon  "good 
cause"  shown  and  upon  such  terms  as  may  be  proper,  be  allowed  to 
defend  after  judgmemt  and  within  one  year  after  the  entry  of  such 
judgment  on  such  terms  as  may  be  just,  a  defendant  who  comes 
within  its  terms  by  showing  that  he  has  a  good  defense  and  had  no 
actual  notice  of  the  pendency  of  the  suit  or  action  is  entitled  to  an 
opportunity  to  defend  as  a  matter  of  statutory  right,  and  the  trial 
court  may  not  in  its  own  discretion  deny  him  such  opportunity;  the 
showing  that  he  had  no  knowledge  or  notice  that  the  suit  was  pend- 
ing until  after  the  decree  was  entered  constituting  a  showing  of 
"good  cause." 

From  Douglas :  James  W.  Hamilton,  Judge. 

This  is  a  suit  by  George  F.  Felts  against  James  D. 
Beyer  and  Harriet  Boyer,  his  wife.  From  an  order 
denying  an  application  to  vacate  a  decree  entered  by 
default,  and  to  permit  W.  F.  Thomas  to  be  substituted 
as  defendant,  with  permission  to  answer,  defendants 
appeal.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr,  E.  B.  Hermann  and  Mr.  C.  L.  Hamilton,  with  an 
oral  argument  by  Mr.  Hermann. 
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Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

The  error  assigned  consists  of  the  trial  court's  re- 
fusal to  vacate  a  decree  and  to  permit  the  intervener, 
W.  F.  Thomas,  to  be  substituted  as  defendant,  with 
permission  to  answer.  In  December,  1911,  plaintiff 
initiated  a  suit  against  defendants  in  the  Circuit  Court 
for  Douglas  County,  wherein  he  purposed  to  quiet  title 
to  the  northwest  quarter  of  section  22,  township  29 
south,  range  8  west.  Thereafter  summons  were  placed 
for  service  with  the  sheriff  of  the  county,  who  made 
return  that,  after  diligent  search  and  inquiry,  he  had 
been  unable  to  find  defendants  within  the  county. 
Afterward  plaintiff  subscribed  to  and  filed  an  affidavit 
for  publication  of  the  summons.  On  November  27th 
the  Circuit  Court  made  an  order  for  service  of  sum- 
mons by  publication.  Subsequently  summons  was 
published  in  the  manner  and  form  prescribed  by  law. 
Defendants  failing  to  appear,  judgment  by  default  was 
entered  on  December  23,  1912.  In  May,  1913,  Mr. 
Thomas  obtained  from  defendants  a  deed  to  the  prem- 
ises. The  motion  to  annul  the  decree  was  submitted  in 
September  following,  and  is  supported  by  the  affidavit 
of  Mr.  Thomas,  affirming  that  neither  of  defendants 
had  any  knowledge  or  notice  that  the  suit  was  pend- 
ing until  after  the  decree  had  been  entered,  and  that 
the  service  of  summons  was  made  by  publication, 
**  without  a  copy  of  the  summons  or  the  complaint 
being  mailed  to  the  defendants,  or  either  of  them.'* 
Attached  to  the  motion  is  an  answer,  alleging  many 
imperfections  in  plaintiff's  title  by  reason  of  the  sale 
of  the  premises  under  proceedings  relative  to  delin- 
quent taxes. 
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1.  The  first  conflict  of  legal  opinion  arises  over  the 
meaning  of  the  word  '*  representatives, '  *  as  used  in 
Section  59,  L.  0.  L.;  counsel  for  plaintiff  contending 
that  the  interposer  of  the  motion,  W.  F.  Thomas,  is  a 
stranger  to  the  record,  and  therefore  not  in  a  position 
to  enlist  the  aid  of  Section  59,  L.  0.  L.,  which  says : 

**The  defendant  against  whom  publication  is  or- 
dered, or  his  representatives,  may  •  *  upon  good 
cause  shown,  and  upon  such  terms  as  may  be  proper, 
be  allowed  to  defend  after  judgment,  and  within  one 
year  after  the  entry  of  such  judgment  on  such  terms 
as  may  be  just. ' ' 

With  much  force  and  plausibility  counsel  support- 
ing the  motion  argues  that  the  word  **  representa- 
tives,^* within  the  meaning  of  the  statute,  includes 
successor  in  interest.  Probably  the  ordinary  mean- 
ing of  the  word  **  representatives '  *  is  limited  in  its 
application  to  executors  and  administrators ;  however, 
this  is  not  the  only  meaning  of  the  term.  For  it  must 
be  said  that  general  expressions  in  law  must  be  con- 
strued to  have  a  general  application,  unless  there  be 
a  clear  indication  that  they  were  intended  to  be  used 
in  a  restricted  sense.  Our  opinion  is  that  the  word 
**  representatives, '  *  as  disclosed  by  the  statute,  was 
intended  by  the  legislature  to  designate,  not  only  the 
executor  or  administrator  of  a  deceased  person,  but 
also  the  person  who  has  succeeded  to  the  right  of  the 
deceased,  whether  by  purchase  or  descent,  or  by  opera- 
tion of  law.  To  hold  that  the  defendant,  or  in  case 
of  death  his  executor  or  administrator,  could  alone 
move  to  defend  after  judgment,  would  leave  a  pur- 
chaser of  the  property  from  a  grantor,  who  subse- 
quently died,  without  a  remedy.  Courts  are  ever 
covetous  to  relieve  against  judgments  or  decrees  by 
default  whenever   a  meritorious   showing  is  made; 
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therefore  to  declare  that  relief  is  available  to  the 
grantee  defaulting,  and  not  to  his  successor  in  interest, 
would  be  fastening  a  construction  on  the  statute  not 
intended  by  the  lawgivers  and  one  fraught  with  biased 
consequences. 

We  think  Mr.  Thomas  had  a  legal  right  equivalent 
with  the  defendants  to  enter  the  door  of  equity  and 
apply  for  the  redress  which  he  seeks:  5  Words  and 
Phrases,  4073;  Magemau  d  Co.  v.  Bell,  13  Neb.  247 
(13  N.  W.  277) ;  Grand  Gulf  R.  d  B.  Co.  v.  Bryan,  16 
Miss.  (8  Smedes  &  M.)  234;  Davis  v.  Davis,  26  Cal. 
23  (85  Am.  Dec.  157) ;  Merchants'  Nat.  Bank  v.  Aber- 
nathy,  32  Mo.  App.  211;  Hogan  v.  Page,  69  U.  S.  (2 
Wall.)  605  (17  L.  Ed.  854) ;  Malone  v.  Big  Flat  Gravel 
Min.  Co.,  93  Cal.  384  (28  Pac.  1063) ;  Mutual  Life  Ins. 
Co.  V.  Armstrong,  117  U.  S.  591  (29  L.  Ed.  997,  6  Sup. 
Ct.  Rep.  877).  The  word  *' judgment,''  used  in  the 
section  of  the  statute  to  which  advertence  has  been 
made,  was  heretofore  by  this  court  construed  to  in- 
clude decrees :  Waymire  v.  Shipley,  52  Or.  464  (97  Pac. 
807).  The  expression  ^'personal  representatives'* 
and  the  word  '  *  representatives, ' '  occurring  in  the  sec- 
tion of  the  statute  having  our  attention,  are  to  be 
understood  as  referring  to  a  like  status :  5  Words  and 
Phrases,  4070. 

2.  We  come  now  to  a  consideration  of  the  crux  of 
the  controversy;  that  is,  whether  the  court  acquired 
jurisdiction  to  render  a  decree  in  the  original  proceed- 
ing. This  necessitates  our  inspection  of  the  record. 
The  aflSdavit  filed  in  support  of  the  motion  for  *  *  leave 
to  answer"  recites  that  the  defendants  had  no  knowl- 
edge nor  notice  of  the  suit  until  after  the  decree  was 
entered,  and  that  the  service  of  summons  was  made 
by  publication,  '*  without  a  copy  of  the  summons  and 
complaint  being  mailed  to  the  defendants,  or  either  of 
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them.**    With  regard  to  the  service  of  suimnoiis  by 
publication,  Section  57,  L.  0.  L.,  says : 

**In  case  of  publication,  the  court  or  judge  shall  also 
direct  a  copy  of  the  summons  and  complaint  to  be 
forthwith  deposited  in  the  postoffice,  directed  to  the 
defendant  at  his  place  of  residence,  unless  it  shall 
appear  that  such  residence  is  neither  known  to  the 
party  making  the  application  nor  can  with  reasonable 
diligence  be  ascertained  by  him. '  * 

We  read  in  Section  56,  L.  0.  L.,  that : 

*'When  service  of  the  summons  cannot  be  made  as 
prescribed  in  the  last  preceding  section  [personal  ser- 
vice], and  the  defendant  after  due  diligence  cannot  be 
found  within  the  state,  and  when  that  fact  appears 
by  affidavit  to  the  satisfaction  of  the  court  or  judge 
thereof,  *  *  the  court  *  *  shall  grant  an  order  that 
the  service  be  made  by  publication  of  a  summons. '  * 

The  postulate  to  be  deduced  from  these  statutory 
provisions  is:  (1)  Proof  of  the  exercise  of  due  dili- 
gence to  locate  defendant  within  the  state;  (2)  the 
appearance  of  thaf  fact  by  affidavit  to  the  satisfaction 
of  the  court;  (3)  deposit  of  a  copy  of  the  summons  and 
complaint  in  the  postoffice,  directed  to  the  defendant 
at  his  place  of  residence,  unless  it  is  made  to  appear 
by  the  affidavit  that  the  residence  is  neither  known  to 
the  affiant  nor  can  with  reasonable  diligence  be  ascer- 
tained by  him.  To  determine  whether  the  Circuit 
Court  acquired  jurisdiction  to  render  a  decree  impels 
a  critical  analyzation  of  the  affidavit  for  the  order  of 
publication,  which  is  as  follows : 

''That  I  am  plaintiff  in  the  above-entitled  suit. 
That  the  complaint  in  said  suit  was  filed  with  the  clerk 
of  said  court  on  the  19th  day  of  December,  1911,  and 
sunmaons  thereupon  issued.  That  a  cause  of  suit  ex- 
ists in  favor  of  the  plaintiff,  George  F.  Felts,  and 
against  the  defendants  above  named,  the  grounds  of 
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which  are  as  follows:  That  this  plaintiff  is  the  owner 
in  fee  simple  of  the  northwest  quarter  (i/4)  of  section 
twenty-two  (22)  in  township  twenty-nine  (29)  south, 
range  eight  (8)  west,  W.  M.,  which  real  estate  is  in  the 
State  of  Oregon.  That  the  defendants  are  both  non 
residents  of  this  state,  but  claim  some  right,  title,  and 
interest  to  said  real  estate  herein  described,  which 
claim  is  adverse  to  the  claim  of  the  plaintiff  and  his 
rights,  and  is  therefore  a  cloud  upon  plaintiff's  title. 
That  defendants  are  necessary  and  proper  parties  de- 
fendant to  said  suit.  That  said  summons,  issued  as 
aforesaid,  was  delivered  to  the  sheriff  of  said  county 
of  Douglas,  with  directions  to  said  sheriff  to  serve 
the  same  upon  the  defendants,  and  said  sheriff  has 
returned  said  summons  to  the  clerk  of  this  court  with 
the  return  thereon  indorsed  to  the  effect  that  said  de- 
fendants could  not  be  found  in  his  county.  That  said 
defendants  cannot  be  found  within  this  state,  after 
due  diligence  has  been  exercised  to  find  defendants, 
by  inquiring  of  the  postmaster  in  Roseburg,  Oregon, 
and  of  the  county  assessor  of  said  t>ouglas  County, 
where  said  land  lies,  and  also  of  the  clerk  and  sheriff 
of  said  county;  but  none  of  said  parties  inquired  of 
could  tell  where  defendants  are  or  their  residence,  but 
each  and  all  claimed  not  to  know  them.  And  this 
plaintiff  also  inquired  of  one  Benjamin  F.  Shields,  a 
timber  cruiser  and  a  well-known  resident  of  said 
Douglas  County,  Oregon,  and  one  well  conversant  with 
the  real  estate  in  said  county  of  Douglas,  and  knows 
the  identical  realty  herein  described ;  but  he  informed 
this  affiant  that  he  did  not  know  and  does  not  know 
the  residence  or  the  postoffice  address  of  the  defend- 
ants, or  either  of  them.  And  this  affiant  says  that  he 
never  knew  the  defendants,  or  either  of  them,  and 
cannot  find  anyone  who  ever  was  a  neighbor  or  an 
acquaintance  of  the  defendants.  And  he  further  says 
that  he  never  knew  of  a  residence  maintained  by  the 
defendants  in  this  state  or  elsewhere.  Wherefore 
plaintiff,  who  is  the  affiant  herein,  says  that  the  de- 
fendants are  both  nonresidents  of  this  state  and  are 
not  now  within  the  State  of  Oregon;  and  inasmuch  as 
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he  cannot  find  a  residence  or  postoffice  at  which  the 
defendants  receive  mail,  and  personally  knows  of  no 
snch  residence  or  postoffice  at  which  defendants,  or 
either  of  them,  could  be  communicated  with,  by  letter 
or  otherwise,  plaintiff  asks  that  the  order  of  this  court 
authorizing  and  directing  publication,  excuse  plaintiff 
from  forwarding  the  complaint  and  summons,  as  pub- 
lished, by  mail  to  the  defendants,  because  plaintiff 
says  that  after  due  diligence  plaintiff  cannot  ascertain 
defendants'  place  of  residence  or  postoffice  address. 
That  this  affiant  therefore  says  that  personal  service 
of  said  summons  cannot  be  made  on  the  said  defend- 
ants, or  either  of  them,  and  prays  for  an  order  of  this 
court  that  service  of  the  same  may  be  made  by  publi- 
cation therefor  in  the  'Boseburg  Review,*  a  news- 
paper of  general  circulation,  printed  and  published  at 
Boseburg,  Douglas  County,  Oregon.  That  said  publi- 
cation be  made  for  six  successive  weeks  the  first  publi- 
cation being  made  on  the  27th  day  of  May,  1912,  and 
the  last  on  the  15th  day  of  July,  1912,  or  for  such  time 
as  the  court  may  think  reasonable. '  * 

3.  Beyond  peradventure,  every  fact  must  be  shown 
which  is  necessary  under  the  statute  to  give  the  right 
to  an  order  for  service  by  publication;  in  truth,  the 
probative  facts  must  be  stated,  it  not  being  sufficient 
merely  to  use  the  words  of  the  statute.  While  there  is 
some  conflict  in  the  adjudged  cases,  yet  we  think  the 
better  doctrine  requires  a  particular  statement  cover- 
ing the  requirements  of  the  statute  when  it  is  in  the 
form  of  a  mere  conclusion.  This  thought  is  splendidly 
stated  by  Mr.  Chief  Justice  Sandebson  in  Ricketson  v. 
Richardson,  26  Cal.  149 : 

**It  is  not  sufficient  to  state  generally  that  after  due 
diligence  the  defendant  cannot  be  found  within  the 
state,  or  that  the  plaintiff  has  a  good  cause  of  action 
against  him,  or  that  he  is  a  necessary  party;  but  the 
acts  constituting  due  diligence  or  the  facts  showing 
that  he  is  a  necessary  party  should  be  stated.    To  hold 
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that  a  bald  repetition  of  the  statute  is  suflBcient  is  to 
strip  the  court  or  judge  to  whom  the  application  is 
made  of  all  judicial  functions  and  allow  the  party  him- 
self to  determine  in  his  own  way  the  existence  of  jur- 
isdictional facts — a  practice  too  dangerous  to  the 
rights  of  defendants  to  admit  of  judicial  toleration: 
Pike  V.  Kennedy,  15  Or.  420  (15  Pac.  637) ;  People  v. 
Wrin,  143  Cal.  11  (76  Pac.  646) ;  32  Cyc.  478. '* 

4.  It  would  have  been  an  idle  act  for  the  Circuit 
Couri;  to  have  ordered  a  copy  of  the  summons  and  com- 
plaint forthwith  to  be  deposited  in  the  postoffice, 
directed  to  the  defendants,  as  the  affidavit  made  it 
clear  that  the  residence  of  the  defendants  was  un- 
known and  could  not  be  ascertained  with  the  employ- 
ment of  reasonable  diligence.  While  the  abstract  of 
record  on  appeal  does  not  show  the  contents  of  the 
order,  and  dismisses  the  matter  by  simply  reciting  that 
the  Circuit  Court  made  an  order  for  the  service  of 
summons  by  publication,  we  will  assume,  in  the  ab- 
sence of  a  more  complete  record,  that  the  order 
embraced  in  form  and  context  the  affidavit  for  pub- 
lication, which  must  state  the  jurisdictional  facts. 

In  Goodale  v.  Coffee,  24  Or.  346  (33  Pac.  990),  Mr. 
Justice  MooBE  said: 

**  Jurisdiction  is  based  upon  the  affidavit,  and  not 
on  the  recitals  of  the  fact  found  in  the  order.  If  the 
judge  had  made  findings  which  were  not  supported  by 
the  affidavit,  and  issued  the  order  for  publication  upon 
such  findings,  the  service  of  process  would  have  been 
voidable.  The  affidavit  in  this  case  stated  all  the  facts 
necessary  to  give  the  court  or  judge  jurisdiction,  and 
the  order  based  thereon  is  sufficient  without  any 
recitals.  When  the  order  has  been  granted,  it  must 
be  presumed  that  the  jurisdictional  facts  have  been 
established ;  but  if  they  do  not  appear  in  the  affidavit, 
this  presumption  is  overcome,  and  the  order  thereby 
rendered  void.** 
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Confessedly,  the  affidavit  states  all  of  the  probative 
facts  necessary  to  excuse  an  order  of  the  court  direct- 
ing a  copy  of  the  summons  and  complaint,  to  be 
deposited  in  the  postoffice  directed  to  the  defendants, 
for  it  is  fully  made  to  appear  that  the  defendants  were 
without  the  State  of  Oregon,  that  they  never  main- 
tained a  residence  within  the  state,  and  that  their 
residence  is  wholly  unknown.  All  that  could  be  done 
was  done  by  the  publication  of  the  summons  in  a  paper 
of  general  circulation  for  the  full  time  required  by 
statute,  and  in  so  doing,  we  believe  the  court  acquired 
jurisdiction  of  the  person  of  the  defendants.  The 
language  of  the  statute  is  plain,  and  the  means  and 
methods  provided  for  obtaining  service  must  be 
religiously  observed,  since  the  whole  proceeding  is  in 
derogation  of  the  common  law:  Odell  v.  Campbell,  9 
Or.  298;  Goodale  v.  Coffee,  24  Or.  346  (33  Pac.  990) ; 
McCauley  v.  Fulton,  44  Cal.  355 ;  Schaller  v.  Marker, 
136  Iowa,  575  (114  N.  W.  43).  Yet,  when  facts  suffi- 
cient appear  excusing  the  omission  of  a  requirement 
of  the  statute,  no  additional  acts  are  necessary. 

5.  Furthermore,  the  motion  interposed  did  not  have 
for  its  function  the  vacation  of  the  decree  on  jurisdic- 
tional grounds,  but  its  chief  aim  was  to  obtain  per- 
mission to  defend  the  suit  by  filing  an  answer  therein. 
This  in  itself  was  a  waiver  of  all  irregularities  in  the 
service  of  process.  The  doctrine  was  established  in 
Kinkade  v.  Myers,  17  Or.  470  (21  Pac.  557),  and  reit- 
erated in  Belknap  v.  Charlton,  25  Or.  41  (34  Pac.  758), 
Mayer  v.  Mayer,  27  Or.  133  (39  Pac.  1002),  Anderson 
V.  McClellan,  54  Or.  206  (102  Pac.  1015),  and  FUdew  v. 
Milner,  57  Or.  16  (109  Pac.  1092),  that  a  defendant 
may  appear  specially  to  object  to  the  jurisdiction  of  the 
court,  or  to  set  aside  a  judgment  or  decree  for  want  of 
proper  service  of  process,  without  submitting  himself 
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to  the  jurisdiction  of  the  court  for  any  other  purpose. 
But  when  he  appears  and  seeks  some  relief  which  couid 
be  granted  only  on  the  hypothesis  that  the  court  has 
jurisdiction  of  his  person,  he  will  be  considered  as 
having  entered  a  general  appearance  and  submitted 
himself  to  the  jurisdiction  of  the  court  as  completely 
as  if  regularly  served  with  process.  And  as  said  in 
Mayer  v.  Mayer,  27  Or.  133  (39  Pac.  1002) :  *'This  is 
so  although  his  appearance  may  be  after  judgment 
is  entered  against  him."  In  this  case  the  motion  did 
not  draw  in  question  solely  the  decree  on  jurisdictional 
grounds,  but  it  was  a  motion  general  in  its  scope  and 
having  for  its  accomplishment  the  annulment  of  a 
decree,  permission  to  defend,  and  the  substitution  of 
the  intervener  as  defendant. 

6.  Finally,  we  reach  the  place  where  we  must  con- 
sider the  ultimate  rights  of  the  applicant  as  vouch- 
safed by  Section  59,  which  provides  that  defendant 
against  whom  publication  was  ordered  may,  *'upon 
good  cause  shown,  and  upon  such  terms  as  may  be 
proper,  be  allowed  to  defend  after  judgment,  and 
within  one  year  after  the  entry  of  such  judgment.'* 
Some  uncertainty  has  crept  into  the  practice  on 
account  of  this  section  of  the  statute  not  always  being 
differentiated  from  Section  103,  L.  0.  L.,  which  says 
that : 

*  *  The  court  may  likewise,  in  its  discretion,  and  upon 
such  terms  as  may  be  just,  allow  an  answer  or  reply 
to  be  made,  or  other  act  to  be  done  after  the  time  lim- 
ited by  this  code,  or  by  an  order  enlarge  such  time; 
and  may  also,  in  its  discretion,  and  upon  such  terms  as 
may  be  just,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect." 
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In  the  latter  legislative  edict  it  will  be  observed  that 
the  court  may  in  the  exercise  of  its  ''discretion*'  re- 
lieve a  party  from  a  judgment,  etc.,  taken  against  him 
through  mistake,  surprise  or  excusable  neglect,  and 
only  a  plain  abuse  of  discretion  in  refusing  relief  will 
be  reviewed.  In  the  former  section  (59),  which  has 
for  its  consideration  judgments  rendered  in  those 
cases  where  publication  of  summons  has  been  ordered, 
a  party  may,  upon  good  cause  shown,  be  allowed  to 
defend  within  one  year  after  judgment.  In  the  cases 
that  have  been  before  this  court,  it  is  not  always  made 
clear  which  section  of  the  statute  was  invoked,  yet  we 
do  not  believe  this  court  has  given  existence  to  a  single 
case  that  holds  the  trial  court  may  follow  its  own  dis- 
cretion in  relieving  a  party  from  a  judgment  upon 
good  cause  shown,  when  he  brings  himself  within  Sec- 
tion 59.  The  cases  of  White  v.  Northwest  Stage  Co., 
5  Or.  103,  and  Bailey  v.  Williams,  6  Or.  73,  are  brought 
to  us  as  authorities ;  but  from  a  reading  of  these  cases 
it  will  appear  that  they  each  inherently  fall  under 
the  provision  of  Section  103.  In  discussing  Section 
59,  L.  0.  L.,  in  Mayer  v.  Mayer,  Mr.  Chief  Justice 
Bean,  in  27  Or.  135  (39  Pac.  1003),  said: 

''There  is  some  conflict  in  the  decisions  as  to 
whether  statutes  similar  to  this  are  mandatory,  so  as 
to  entitle  a  defendant  who  brings  himself  within  their 
provisions  to  appear  and  defend  as  a  matter  of  right, 
or  whether  the  application  is  addressed  to  the  sound 
discretion  of  the  court,  and  will  be  interfered  with  by 
an  appellate  court  only  in  cases  of  an  abuse  of  discre- 
tion. The  former  rule  seems  to  prevail  in  Wisconsin 
{Berry  v.  Nelson^  4  Wis.  375;  Pier  v.  Millerd,  63  Wis. 
33  (22  N.  W.  759),  while  the  courts  of  Minnesota  take 
the  latter  view  {Washburn  v.  Sharpe,  15  Miim.  63 
[Gil.  43] ;  Frankoviz  v.  Smith,  35  Minn.  278  (28  N.  W. 
508).  But  we  do  not  think  the  application  in  the  case 
is  sufficient  under  either  view. '  * 
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We  think  the  language  employed  in  Section  103  in- 
cludes all  cases  irrespective  of  how  the  summons  was 
served.  Section  59  relates  solely  to  the  service  of  the 
siunmons  by  publication.  It  is  only  by  the  interpola- 
tion of  the  word  **  discretion  ^  ^  that  the  court  has  the 
same  exercise  of  choice  in  Section  59  that  it  has  in 
Section  103.  This  insertion  we  cannot  make.  It  is 
quite  reasonable  to  suppose  the  legislature  intended  to 
give  one  not  personally  served  with  summons  a  greater 
opportunity  to  obtain  relief  than  one  personally 
served.  Section  103  provides  that  the  court  "may  iq 
its  discretion  grant  the  relief.'^  Section  59  states  that 
the  defendant  **  against  whom  publication  is  ordered '* 
shall  be  allowed  to  defend  upon  good  cause  shown. 
The  construction,  we  believe,  that  is  best  adapted  to 
advance  the  ends  of  justice,  is  that  Section  59  supplies 
the  defendant,  who  comes  within  its  terms  by  showing 
that  he  has  a  good  defense  and  had  no  actual  notice  of 
the  pendency  of  the  suit  or  action,  an  opportunity  to 
defend  as  a  matter  of  statutory  right  and  not  of 
judicial  discretion :  Lyon  v.  Bobbins,  46  111.  276 ;  Lord 
Y.  Hawkins,  39  Minn.  73  (38  N.  W.  689) ;  Boeing  v. 
McKinley,  44  Minn.  392  (46  N.  W.  766) ;  Brown  v. 
Conger,  10  Neb.  236  (4  N.  W.  1009) ;  Green  v.  Goodloe, 
7  Mo.  25;  Albright  v.  Warhentin,  31  Kan.  442  (2  Pac 
614) ;  23  Cyc.  916. 

In  the  case  before  us,  the  answer  tendered  with  the 
motion  embraces  a  statement  of  facts,  which  in  our 
opinion  constitutes  a  good  defense,  while  the  aflBdavit 
filed  in  support  of  the  motion  declares,  with  naught  in 
contradiction  thereof,  that  defendants  had  *'no  knowl- 
edge or  notice  that  the  suit  was  pending  until  long 
after  the  decree  had  been  entered.*'  This  we  con- 
sider a  **good  cause  shown.*'  Therefore,  as  it  is  our 
conviction  that  Section  59  is  mandatory  upon  the  court 
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when  defendant  brings  himself  within  its  terms,  the 
judgment  of  the  trial  court  is  reversed,  with  direction 
that  the  intervener  be  substituted  as  party  defendant, 
and  that  the  default  decree  be  annulled  and  permis- 
sion granted  to  file  the  answer.  Bevebsed. 

Mb.  Chief  Justice  MoBBmE^  Mb.  Justice  Eakin  and 
Mb.  Justice  Beak  concur. 


Argued  September  25,  defendant  disbarred  November  10,  1914. 

STATE  EX  BEL.  V.  SMITH. 

(144  Pac.  424.) 

Attorney  and  OUent— Dlsbaxment  —  "Willful  Deceit  and  MlBoondnct 
in  Profesaion." 

1.  An  attorney,  who  misrepresented  to  his  client  the  cost  of  secur- 
ing patents  for  its  mining  claims  and  converted  to  his  own  use  the 
money  remitted  to  him  to  pay  the  expense,  although  he  had  receivi^d 
other  money  in  excess  of  what  would  be  a  reasonable  fee  for  hie 
servicesi  is  guilty  of  "willful  deceit  and  misconduct  in  his  profes- 
sion/' within  the  meaning  of  Section  1092,  subdivision  3,  L.  O.  L., 
for  which  he  may  be  disbarred,  under  Section  1091,  L.  O.  L.,  authoriz- 
ing the  disbarment  of  an  attorney  for  any  acts  which  would  prevent 
his  admission  to  practice. 

[As  to  causes  and  proccfedings  for  disbarment  of  attorneys  and 
the  power  of  courts  to  disbar,  see  notes  in  95  Am.  Dec.  333;  45 
Am.  St.  Eep.  71.] 

Original  proceedings  in  Supreme  Court. 

Statement  Peb  Curiam. 

This  is  an  original  proceeding  commenced  in  this 
court  by  the  state  on  the  relation  of  Joha  McCourt 
and  others,  for  the  disbarment  of  Robert  G.  Smith  for 
willful  deceit  and  misconduct  in  his  profession  as  an 
attorney  at  law.  He  is  a  member  of  the  bar  of  this 
court,  residing  and  practicing  his  profession  at  Grants 
Pass,  Oregon.    It  is  charged  in  the  accusation  that 


Nov.  1914.]  State  v.  Smith.  •  97 


he  made  false  representations  to  the  Cleopatra  De- 
velopment Company,  a  mming  corporation,  of  Wash- 
ington, and  to  J.  D.  Lacey,  its  agent,  concerning  the 
patenting  of  certain  mining  claims  in  Northern  Call, 
f  omia,  in  which  matter  he  was  employed  as  attorney ; 
that  he  represented  to  the  said  Lacey  that  the  expense 
of  the  advertisement  of  the  notices  of  applications  for 
patents  to  said  claims  was  $375,  and  requested  the  said 
Lacey  to  remit  that  amount,  which  amount  Lacey  sent 
to  him ;  that  he  claimed  to  have  paid  that  amount  for 
said  advertising,  and  sent  to  said  Lacey  a  purported 
receipt  from  the  newspaper  for  that  amount,  which 
had  not  been  paid,  and  that  the  price  of  said  advertise- 
ment was  not  $375,  but  $60 ;  that  he  converted  the  said 
sum  to  his  own  use,  and  did  not  pay  even  the  $60 ;  that 
he  also  requested  Lacey  to  forward  to  him  $250  as 
necessary  to  pay  the  filing  fee  in  connection  therewith, 
which  sum  said  Lacey  sent  to  him ;  that  the  said  filing 
fee  was  only  $10,  and  that  the  said  Smith  converted  the 
remaining  $240  to  his  own  use;  that  he  also  repre- 
sented to  the  said  Lacey  that  the  sum  of  $2,575  was 
needed  to  pay  the  purchase  price  of  the  land  contained 
within  said  claims,  which  amount  said  Lacey  remitted 
to  him,  and  it  was  converted  to  his  own  use  by  the  said 
Smith,  and  nothing  was  paid  on  the  purchase  price  of 
said  claims ;  that  he  continually  refused  to  account  for 
or  pay  over  said  sums,  or  any  part  thereof,  to  the  said 
Cleopatra  Development  Company,  though  often  de- 
manded; that  thereafter  the  said  Cleopatra  Develop- 
ment Company  brought  suit  in  the  United  States  Dis- 
trict Court  for  Oregon  to  recover  the  sum  of  $4,490 
due  from  said  Eobert  G.  Smith,  which  amount  in- 
cluded the  items  above  mentioned.  While  said  suit 
was  pending,  it  was  stipulated  between  the  said  de- 
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velopment  company  and  Robert  G.  Smith  that  the 
development  company  should  have  judgment  against 
him  for  the  said  sum,  and  in  case  he  paid  to  the 
Cleopatra  Development  Company  $2,500  on  or  before 
the  10th  day  of  October,  1913,  said  amount  would  be 
accepted  in  full  satisfaction  of  all  claim  of  plaintiff 
against  him.  Said  amount  not  being  paid  according 
to  the  stipulation,  judgment  was  rendered  against  him 
in  favor  of  the  development  company  for  the  said  sum 
of  $4,490,  with  interest  and  costs. 

Defendant  Disbabbed. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  John  McCourt  and  Mr.  John  H.  McNary. 

For  the  Grievance  Committee  of  the  Oregon  State 
Bar  Association  there  was  a  brief  over  the  name  of 
Mr.  Elton  Watkins. 

No  appearance  for  the  defendant  except  a  brief  over 
the  name  of  Mr.  Lionel  R.  Webster. 

Opinion  Pbb  Cxjbiam. 

This  unprofessional  conduct  on  the  part  of  Smith 
is  in  violation  of  Section  1092,  subdivision  3,  L.  0.  L., 
for  which  he  is  subject  to  disbarment,  under  Section 
1091,  L.  0.  L.  There  is  no  statement  of  account  by 
Robert  G.  Smith,  or  any  showing  as  to  the  amount  of 
money  that  came  into  his  hands  from  the  said  develop- 
ment company;  but  it  incidentally  appears  that  he 
received  $1,000  from  the  development  company,  not 
included  in  the  items  above  mentioned,  except  in  the 
$4,490.  The  said  Smith  contends  that  he  converted  the 
said  money  because  the  development  company  did  not 
pay  his  fees.    He  says  in  his  testimony  he  did  not  ask 
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the  development  company  for  a  payment  thereon  until 
November,  1909,  while  the  $240  and  $375  above  men- 
tioned were  received  by  him  for  specific  purposes  and 
were  so  converted  in  1906,  and  $2,575  was  received  in 
1908,  being  converted  at  that  time.  There  may  be  a 
question  as  to  whether  he  is  entitled  to  any  fees  in  such 
a  case;  but  he  received  money,  over  and  above  the 
amount  mentioned  herein,  which  would  undoubtedly 
more  than  cover  his  reasonable  fees.  There  is  no 
question  but  that  Robert  G.  Smith  was  guilty  of  willful 
deceit  and  misconduct  in  his  professional  dealings  with 
the  Cleopatra  Development  Company  and  with  Lacey, 
its  agent. 

It  is  hereby  ordered  that  the  said  Robert  G.  Smith 
be  disbarred  from  practice  in  any  of  the  courts  of  this 
state,  and  that  his  name  be  stricken  from  the  roll  of 
attorneys  in  this  court.  Defendant  Disbarred. 


Ar^ed  October  9,  reversed  November  10,  1914. 

SARGENT  V.  OREGON  SAVINGS  &  LOAN  CO. 

(144  Pac.  455.) 

Banks  and  Banking  —  Statntorj  Begulation  —  "Bank  or  Banker"  — 
''Banking  Btudneaa"— "Order." 

1.  A  eavinge  and  loan  company,  issuing  bonds  by  which  it  agreed 
to  pay  to  the  order  of  the  obligees,  at  a  specified  time,  a  sum  equal 
ta  all  payments  made  thereon,  with  interest  compounded  semi-annu- 
ally, and,  in  the  case  of  a  certain  class  of  bonds,  the  pro  rata  share 
of  the  net  earnings  of  bonds  in  that  class,  with  the  right  to  the 
holder  to  withdraw  all  money  paid,  without  interest,  or  with  interest 
at  different  rates,  dependent  on  the  time  that  elapsed  before  the  with- 
drawal, was  subject  to  Section  4563,  L.  O.  L.,  providing  that  any  per- 
son, firm  or  corporation  having  a  place  of  business  within  the  state, 
where  credits  are  opened  by  the  deposit  or  collection  of  money,  cur- 
rency or  negotiable  paper,  subject  to  be  paid  or  remitted  upon  draft, 
receipt,  eheck  or  order,  shall  be  regarded  as  a  "bank  or  banker"  and 
as  doing  a  "banking  business,"  sinc^,  while  it  was  not  its  purpose  to 
engage  in  a  general  banking  business,  the  exercise  of  any  single 
function  falling  within  the  statutory  definition  will  suffice,  and  the 
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bonds,  being  assignable  by  their  terms,  possessed  the  attributes  of  an 
"order/'  which  as  commonly  understood  is  something  in  the  nature  of 
a  bill  payable  in  money  or  its  equivalent,  but  in  a  more  extensive 
sense  includes  a  direction  or  request  to  pay  over  money  or  other 
things  deposited  to  the  credit  of  the  drawer. 

[As  to  the  duties  of  savings  banks  to  their  depositorSi  scfe  note 
in  105  Am.  8t.  Bep.  728.] 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  for  an  injunction  by  S.  G.  Sargent, 
Superintendent  of  Banks  of  the  State  of  Oregon, 
against  the  Oregon  Savings  &  Loan  Company,  a  cor- 
poration. The  Circuit  Court  rendered  a  decree  for 
the  defendant  on  demurrer,  and  plaintiff  appeals. 

Sevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Joseph  A.  Benjamin,  Second  Assistant  Attorney 
General,  Mr.  Andrew  M.  Crawford,  Attorney  General, 
and  Mr.  James  W.  Crawford,  Assistant  Attorney  Gen- 
eral, with  an  oral  argument  by  Mr.  Benjamin. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  J.  Adams. 

Department  2.  Mr,  Justice  McNaby  delivered  the 
opinion  of  the  court. 

In  his  official  capacity  as  superintendent  of  banks, 
Mr.  S.  G.  Sargent  brings  this  suit  to  restrain  defend- 
ant from  engaging  in  the  business  of  banking  without 
first  having  complied  with  the  statutes  relative  thereto. 
It  is  conceded  that  the  only  problem  for  judicial  solu- 
tion concerns  the  construction  to  be  placed  on  the  con- 
tracts or  bonds  which  defendant  is  desirous  of  issuing 
to  its  prospective  customers.  Stated  more  directly,, 
the  inquiry  is:  Do  the  terms  of  the  contract  or  bond 
bring  the  transaction  within  the  operation  of  Section 
,4563,L.O,L.l 
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**Aiiy  person,  firm,  or  corporation  (except  national 
banks)  having  a  place  of  business  within  this  state 
where  credits  are  opened  by  the  deposit  or  collection 
of  money  or  currency  or  negotiable  paper  subject  to 
be  paid  or  remitted  upon  draft,  receipt,  check,  or  order, 
shall  be  regarded  as  a  bank  or  banker,  and  as  doing  a 
banking  business  under  the  provisions  of  this  act. ' ' 

The  sufficiency  of  the  complaint  was  challenged  by 
a  demurrer.  The  Circuit  Court  sustained  the  attack; 
hence  this  appeal. 

To  unfold  understandingly  the  essential  nature  of 
the  controversy  impels  both  an  exposition  and  analy- 
sis of  the  contracts,  which  are  in  extenso  as  follows : 

*' Class  F.  6  Per  Cent  Guaranteed.  No.  2. 

''Irregular  Payment  Profit-Sharing  Bond. 

' '  Know  all  men  by  these  presents  that,  in  considera- 
tion of  the  payments  entered  herein,  the  Oregon  Sav- 
ings &  Loan  Company,  of  Eugene,  Oregon,  hereby 

agrees  to  pay  to  the  order  of ,  of ,  his,  her,  or 

their  heirs,  representatives,  or  assigns,  six  years  after 
date  hereof,  a  sum  equal  to  all  the  payments  made 
hereon,  together  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum,  compounded  semi-annually,  and 
the  pro  rata  share  of  all  the  net  earnings  of  the  bonds 
in  this  class. 

' '  It  is  understood  and  agreed  that  all  the  money  paid 
on  this  bond  may  be  withdrawn  at  any  time  without 
interest  if  before  she  months ;  and  with  interest  at  the 
rate  of  4  per  cent  per  annum  if  after  six  months,  and 
with  interest  at  the  rate  of  6  per  cent  per  annum  if 
after  one  year  from  the  date  of  payment. 

' '  It  is  also  agreed  that  moneys  paid  hereon  may  be 
withdrawn  only  upon  presentation  of  this  bond  by  the 
owner  thereof  or  his  legal  representative,  and  should 
the  bond  be  presented  for  payment  by  another  than  the 
person  to  whom  it  is  issued,  the  Oregon  Savings  & 
Loan  Company  may  take  such  reasonable  time  as  may 
be  necessary  to  assure  itself  that  the  party  presenting 
it  is  lawfully  entitled  to  receive  payment. 
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*'It  is  also  understood  and  agreed  that  this  bond, 
with  the  interest  and  profits,  is  payable  on  demand 
ont  of  any  funds  on  hand  at  the  time  of  such  demand 
not  set  aside  for  loans  actually  made. 

**It  is  also  further  understood  and  agreed  that  un- 
der all  ordinary  conditions  the  money  kept  on  hand 
and  the  moneys  coming  in  from  loans  and  bonds  will 
be  suflBcient  to  pay  all  withdrawal  demands  promptly, 
but  that,  should  any  extraordinary  conditions  arise, 
when  the  funds  on  hand  are  not  sufficient  to  pay  in- 
stantly any  demand,  the  said  Oregon  Savings  &  Loan 
Company  may  require  notice  of  withdrawal,  which 
notices  shall  be  filed  and  paid  in  the  order  received 
and  filed,  from  the  first  moneys  coming  in,  and  no 
dividends  shall  be  paid  or  new  loans  made  until  such 
withdrawal  demands  are  paid  in  full. 

'*It  is  also  further  understood  and  agreed  that,  in 
consideration  of  the  profit-sharing  features  of  this 
bond,  no  part  of  the  payments  made  hereon  less  than 
the  whole  can  be  withdrawn  on  demand,  but  the  owner 
of  this  bond  may  borrow  any  amount  not  exceeding 
the  total  amount  paid  hereon  out  of  any  funds  on  hand 
available  for  loans,  for  such  time  as  he  may  desire, 
pledging  this  bond  as  security  for  the  payment  of  such 
loan  and  paying  the  rate  of  interest  then  prevailing 
on  real  estate  loans. 

**In  vdtness  whereof,  the  Oregon  Savings  &  Loan 
Company  has  caused  this  bond  to  be  executed  by  its 
president  and  secretary,  under  express  authority  of  its 
board  of  directors,  and  its  corporate  seal  affixed  this 
day  of ,  191 — .       [Seal.]       [Signatures.]*' 

**  Class  G.  6  Per  Cent  Guaranteed.  No.  2. 

''Irregular  Payment  Bond. 
*  *  Know  all  men  by  these  presents  that,  in  considera- 
tion of  the  payments  entered  herein,  the  Oregon  Sav- 
ings &  Loan  Company,  of  Eugene,  Oregon,  hereby 

agrees  to  pay  to  the  order  of ,  of ,  his,  her,  or 

their  heirs,  representatives,  or  assigns,  on  or  after  one 
year  from  the  date  of  this  bond,  a  sum  equal  to  all  the 
payments  made  hereon,  less  all  amounts  withdrawn, 
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together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  payable  semi-annually  on  the  first  days  of 
January  and  July  of  each  year.  All  payable  at  the 
office  of  the  Oregon  Savings  &  Loan  Company,  at 
Eugene,  Oregon. 

* '  It  is  understood  and  agreed  that  any  or  all  of  the 
money  paid  on  this  bond  may  be  withdrawn  at  any 
time  without 'interest  if  before  six  months,  and  with  in- 
terest at  the  rate  of  4  per  cent  per  annum  if  after  six 
months  and  under  one  year  from  the  date  of  payment. 

**It  is  also  agreed  that  moneys  paid  hereon  may  be 
withdrawn  only  upon  presentation  of  this  bond  by  the 
owner  thereof,  or  his  legal  representatives,  and  should 
the  bond  be  presented  for  payment  by  another  than 
the  person  to  whom  it  is  issued,  the  Oregon  Savings  & 
Loan  Company  may  take  such  reasonable  time  as  may 
be  necessary  to  assure  itself  that  the  party  presenting 
it  is  lawfully  entitled  to  receive  payment. 

*'It  is  also  understood  and  agreed  that  this  bond 
with  the  interest  thereon  is  payable  on  demand  out  of 
any  funds  on  hand  at  the  time  of  such  demand,  not 
set  aside  for  loans  actually  made.  It  is  also  further 
understood  and  agreed  that  under  all  ordinary  condi- 
tions the  money  kept  on  hand  and  the  money  coming  in 
from  loans  and  bonds  will  be  sufficient  to  pay  all  with- 
drawal demands  promptly,  but  that  should  any  ex- 
traordinary conditions  arise  when  the  funds  on  hand 
are  not  siiSficient  to  pay  instantly  any  demands,  the 
said  Oregon  Savings  &  Loan  Company  may  require 
notice  of  withdrawal,  which  notice  shall  be  filed  and 
paid  in  the  order  received  and  filed,  from  the  first 
moneys  coming,  and  no  dividends  shall  be  paid  or  new 
loans  made  until  such  withdrawal  demands  are  paid  in 
full. 

'*In  witness  whereof,  the  Oregon  Savings  &  Loan 
Company  has  caused  this  bond  to  be  executed  by  its 
president  and  secretary  under  express  authority  of  its 
board  of  directors,  and  its  corporate  seal  affixed  this 
day  of  ,  191—.     [Seal]     [Signatures.]^' 

Counsel  for  defendant  argues  that  transacting  busi- 
ness in  the  manner  outlined  in  the  contracts  does  not 
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constitute  a  banking  business  as  defined  by  the  section 
of  the  statute  heretofore  quoted. 

It  is  admitted  that  the  police  power  of  the  state 
takes  a  wide  range  in  the  regulation  of  the  banking 
business,  and  that  the  statutory  definition  found  in 
Section  4563,  supra,  does  not  offend  against  any  con- 
stitutional inhibition.  Having  the  power  to  regulate, 
the  state  may  impose  such  restraints  as  may  seem  best 
calculated  to  conserve  the  pecuniary  interests  of  its 
citizens.  The  fundamental  purpose  of  regulating  the 
banking  business  is  to  insure  the  safety  of  deposits. 
The  state,  as  guardian  of  the  public  interests,  is  legiti- 
mately concerned  in  the  strength  and  integrity  of  the 
banking  institution  engaged  in  business  within  its  con- 
fines, and  should  carefully  guard  all  the  restraints 
which  the  wisdom  of  the  legislature  has  devised  for 
individual  and  public  security.  So,  it  defendant  is 
exercising  any  one  or  more  functions  falling  within  the 
wording  of  the  statute,  that  business  must  conform  to 
the  regulations  prescribed  by  statute. 

It  is  not  necessary  for  us  to  go  to  the  lexicographers 
or  legal  writers  to  determine  what  constitutes  banking, 
or  to  obtain  the  accepted  definition  of  a  bank,  as  the 
statute  relieves  us  of  that  duty.  It  is  obvious  from  the 
reading  of  the  contracts  proposed  to  be  issued  by  de- 
fendant, that  the  central  purpose  of  defendant  is  not 
to  engage  in  a  general  banking  business ;  but  it  is  not 
required  that  defendant  transact  the  various  kinds  of 
business  enumerated  in  the  statute  in  order  to  be  a 
bank  within  the  purview  of  the  statute.  The  exercise 
of  any  single  function  falling  within  the  statutory 
definition  will  suffice:  1  Michie,  Banks  and  Banking, 
p.  11. 

Applying  the  legislative  definition  to  the  contracts 
or  bonds  in  question,  we  observe  that  defendant  is  a 
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corporation  having  a  place  of  business  within  the 
state ;  that  it  proposes  to  open  credits  with  its  patrons 
by  the  deposit  of  money  subject  to  be  paid,  remitted 
or  withdrawn  at  stated  intervals  of  time  upon  the 
presentation  of  the  bond  which  is  issued  to  the  cus- 
tomer at  the  time  of  the  deposit  of  the  money.  True 
it  is  that  the  statute  does  not  include  the  words; 
**bond'^  or  '* contract/'  yet  this  is  not  essential  when 
the  medium  by  which  the  money  on  deposit  is  with- 
drawn is  included  within  the  description  of  the  instru- 
ments contained  in  the  statute.  The  word  ** order" 
may  well  include  the  bond  issued  by  defendant  as  evi- 
dence of  its  indebtedness  to  the  depositor,  as  by  its 
very  terms  it  is  made  assignable  and  possesses  the 
attributes  of  an  order  having  for  its  purpose  the  pay- 
ment of  money.  As  commonly  understood,  an  order  is 
something  in  the  nature  of  a  bill,  payable  in  money  or 
its  equivalent;  but  in  a  more  extensive  sense  it  in- 
cludes a  direction  or  request  to  pay  over  money  or 
other  things  deposited  to  the  credit  of  the  drawer: 
Leslie  v.  State,  10  Wyo.  10  (65  Pac.  849,  69  Pac.  2) ; 
People  V.  Smith,  112  Mich.  192  (70  N.  W.  466,  67  Am. 
St.  Bep.  392);  State  v.  Nevins,  23  Vt.  519;  29  Cyc 
1509. 

The  necessity  for  the  regulation  of  corporations 
conducting  the  character  of  business  in  which  defend- 
ant proposes  to  engage  is  just  as  apparent  as  it  is  in 
the  case  of  a  regular  banking  institution.  By  the 
terms  of  the  bonds  under  consideration,  defendant 
proposes  to  receive  deposits  from  all  persons  desiring 
to  patronize  its  plan  of  operation.  The  patron  may 
at  any  time  withdraw  his  deposits,  but  in  doing  so  he 
relinquishes  his  right  to  interest  if  the  withdrawal 
occurs  within  six  months ;  after  that  time  he  is  entitled 
to  interest  at  a  graduated  rate,  dependent  upon  the 
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length  of  time  his  deposits  remain  with  defendant. 
We  can  discern  no  difference  in  the  situation  of  a  cus- 
tomer who  deposits  money  in  an  institution  which  has 
failed,  whether  it  be  in  a  bank  doing  a  general  banking 
business,  where  money  is  left  on  deposit  subject  to 
check,  and  in  a  commercial  institution,  where  money 
is  deposited  subject  to  be  withdrawn  upon  the  sur- 
render of  an  instrument,  whatever  may  be  its 
character. 

While  the  record  is  nude  of  any  fact  pointing  to  a 
want  of  solvency  in  defendant,  yet  its  scheme  or  plan 
of  operation  falls  within  the  regulative  embrace  of  the 
statute,  and  therefore  it  must  conform  to  the  law  as 
completely  as  though  its  engagement  was  to  operate 
a  bank  in  the  sense  in  which  it  is  commonly  under- 
stood. 

From  these  deductions,  we  are  forced  to  conclude 
that  the  Circuit  Court  erred  in  its  judgment,  and  that 
the  decree  must  be  reversed.  Bevebsed. 

Mb.  Chief  Justice  McBbidb,  Mb.  Justice  Eaeik  and 
Mb.  Justice  Ramsey  concur. 

Mb.  Justice  Bean  taking  no  part  in  the  considera- 
tion of  this  case. 
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Argpied  October  9,  affinned  November  10,  1914. 

BEIBL  V.  COLUMBIA  COUNTY. 

(144  Pac.  457.) 

Btoctloc»— Qaallflcatlon  of  Voters— Statute— Validity. 

1.  In  Article  IE,  Section  2,  of  the  Constitution,  describing  the  qnali- 
fieations  of  electors  in  all  elections  not  otherwise  provided  for  by 
the  Constitution,  and  limiting  the  right  of  suffrage  at  elections  to 
male  persons,  thef  word  "elections"  does  not  include  all  acts  of  voting, 
but  refers  only  to  elections  of  public  officers;  and  hence  Section  6391, 
Lf.  O.  L.,  providing  that  any  citizen  of  the  state,  male  or  female,  21 
years  af  age,  and  a  boTia  fide  resident  of  the  district  for  30  days, 
having  real  property  therein,  the  title  of  which  is  in  his  or  her  own 
name,  on  which  he  is  liable  to  a  tax,  may  vote  at  any  district  road 
meeting  to  authorize  a  road  tax,  does  not  violate  the  constitutional 
provision. 

HlgbwayB  —  Taxes  —  Levy  —  "Legal     Veteni'*  —  •Treeholder"— "Tax- 
payer." 

2.  Section  6391,  L.  O.  L.,  provides  that  any  adult  citizen,  male  or 
female,  a  bona  fide  resident  of  thef  district,  having  real  property 
therein,  standing  in  his  or  her  own  name,  and  liable  for  a  tax,  may 
vote  at  any  district  road  meeting.  The  petition  for  such  a  meeting 
to  levj  a  special  road  tax  and  the  notice  thereof  were  in  due  form, 
but  the  minutes  of  the  meeting  recited  a  levy  on  all  taxable  property 
in  the  district  to  defray  the  cost  of  improvements.  The  certificate 
to  the  County  Court  recited  that  the  improvements  were  determined 
on  at  a  "meeting  of  the  Icfgal  voters  and  freeholders,  *•*  and  by  a 
majority  vote  of  such  freeholders  and  legal  voters  at  such  meeting," 
but  in  stating  the  levy  of  the  tax  by  the  meeting  it  was  not  stated 
by  whose  votes  the  levy  was  made.  It  was  not  shown  that  anyone 
not  a  legal  votcrr  voted  at  the  meeting,  or  that  the  tax  was  not  voted 
by  the  majority  of  the  legal  voters.  Heldy  that  the  meeting  was 
authorized  to  levy  the  road  tax;  that  as  every  "legal  voter"  must  be 
a  "taxpayer"  and  "freeholder,"  and  as  a  freeholder  and  taxpayer  was 
not  necessarily  a  "legal  voter,"  who  must  be  a  resident  owning  prop- 
erty liable  to  taxation,  and  as  such  a  "freeholder,"  the  words  "legal 
voters"  should  have  been  used  in  the  eertificate,  but  that,  liberally 
construed,  the  irregularity  in  using  the  word  "freeholder"  and  in  one 
ease  "taxpayer"  did  not  invalidate  the  levy. 

[As  to  the  legal  meaning  of  "taxpayet,"  see  note  in  Ann.  Cas. 
1914C,  105-107.] 

E8tate»— "Freehold"— "Estates  of  Inlierltaace." 

3.  Estates  of  freehold  are  divided  into  those  of  inheritance  and 
those  not  of  inhefritance.  All  estates  of  inheritance  in  tenements  are 
freehold;  but,  since  freeholds  embrace  estates  for  life  and  those  of 
indefinite  duration  which  may  endure  for  life,  all  freeholds  are  not 
"estates  of  inheritance." 

[As  to  who  is  a  "freeholder,"  see  note  in  Ann.  Cas.  1913D,  327.] 
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Highways  —  District   Road   Meetlnff—*' Judicial   Ttibunal**  — 'Htoaai 
Inferior  Political  TribunaL" 

4.  A  district  road  meeting  duly  petitioned  for,  notified  and  ealled 
under  Sections  6384-6392,  L.  O.  L.,  is  not  a  "judicial  tribunal/'  but  is 
a  "quasi  inferior  political  tribunal." 

Taxation— Levy— Validity— Irregnlarities. 

5.  The  evidence  of  the  levy  of  a  tax  must  affirmatively  appear 
from  an  inspection  of  the  rcfcord  of  the  meeting  of  the  electors  or 
their  representatives;  but  the  courts,  in  construing  such  records,  will 
disregard  irregularities  and  uphold  the  tax  so  long  as  the  substance 
of  a  good  vote  sufficiently  appears. 

Highways— Taxation— Validity  of  Proceedings. 

6.  Section  63*86,  L.  O.  L.,  providing  that  a  district  road  meeting 
legally  called  may  determine  what  roads  shall  be  specially  improved, 
provided  that  the  proposed  improvements  shall  have  becm  first  sub- 
mitted to  the  County  Court,  and  may  levy  a  special  tax  to  meet  such 
improvements,  must  be  construed  with  Section  6387,  providing  that 
resolutions  adopted  by  district  road  meetings  relating  to  improve- 
ments and  tax  levies  shall  be  transmitted  to  the  County  Court  at  its 
next  regular  meeting  "following  the  adoption  of  such  resolutions," 
and  with  other  sections  relating  to  special  road  improvements;  so 
that  resolutions  transmitted  to  the  County  Courts  after  their  adoption 
were  valid. 

Highways— Taxations-Proceedings. 

7.  Under  Section  6386,  L.  O.  L.,  providing  that  district  road  meet- 
ings legally  called  may  determine  special  road  improvements  and 
levy  taxes  therefor,  all  the  steps  necessary  legally  to  call  a  district 
road  meeting,  under  Sections  6384-6392,  L.  O.  Lw,  are  conditions  prece- 
dent to  authority  to  levy  a  valid  tax. 

From  Columbia :  James  A.  Eakin^  Judge. 

This  is  a  suit  by  Louis  Beirl  against  Columbia 
County,  W.  A.  Harris,  as  county  judge,  A-  E.  Thomp- 
son, as  sheriff  and  tax  collector,  and  John  Farr  and 
Louis  Fluhrer,  as  county  commissioners.  From  a 
decree  in  favor  of  def endants,  plaintiff  appeals. 

Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs,  Stapleton  S  Sleight,  with  an  oral  argument  by 
Mr.  R.  Sleight 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  B.  DiUard. 
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Department  2.  Mb.  Justice  Bamsby  delivered  the 
opinion  of  the  court. 

The  plaintiff  was,  at  all  the  dates  mentioned  in  this 
opinion,  the  owner  in  fee  of  the  southwest  quarter  of 
section  4  in  township  6  north,  range  2  west  of  the 
Willamette  meridian,  in  Columbia  County.  Said  land 
is  in  road  district  No.  5  in  said  county,  and  it  was 
assessed  in  1912  for  the  purpose  of  taxation,  at  the 
sum  of  $9,610,  by  the  proper  oflBcer  of  said  county.  A 
special  road  district  meeting  for  said  road  district  No. 
5  was  held  in  said  district  on  December  21,  1912,  pur- 
suant to  petition  and  notice.  Said  special  district  road 
meeting,  when  convened,  as  stated  supra,  appointed  a 
committee  to  go  over  the  roads  in  said  district  and  ex- 
amine them  and  to  draft  resolutions  concerning  special 
road  improvements  in  said  district  and  in  relation  to 
levying  a  special  tax  to  defray  the  expense  of  the  pro- 
posed improvements.  After  appointing  said  com- 
mittee, said  district  road  meeting  adjourned  to  recon- 
vene at  the  same  place  on  December  28,  1912,  at  1 
o'clock  p.  M.  Said  district  road  meeting  reconvened 
on  December  28,  1912,  according  to  said  adjournment, 
and,  after  it  had  so  reconvened,  said  committee  re- 
ported to  said  meeting  resolutions  concerning  said  pro- 
posed special  road  improvements,  containing  specifica- 
tions, estimates,  etc.  The  said  resolutions  for  said 
proposed  road  improvements  were  adopted  by  said 
meeting.  At  said  meeting  it  was  moved  and  seconded 
that  said  meeting  levy  an  8%-mill  tax  on  all  of  the  tax- 
able property,  real  and  personal,  in  said  road  district 
No.  5,  to  defray  the  expenses  of  the  said  improvements. 
This  motion  or  resolution  was  adopted  by  said  meet- 
ing. On  December  28,  1912,  the  chairman  and  the 
secretary  of  said  meeting  reported  in  writing  to  the 
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Oounty  Court  of  said  county  the  road  improvements 
that  said  meeting  had  decided  should  be  made^  as 
stated  above,  and  the  making  of  said  levy  of  an  8%-mill 
tax  on  all  the  property  of  said  road  district,  to  obtain 
funds  to  defray  the  expense  thereof,  etc.  On  January 
6,  1913,  the  County  Court  of  said  county  made  and 
entered  an  order  thereof,  approving  the  resolutions 
adopted  by  said  district  road  meeting  for  road  im- 
provements in  said  road  district  No.  5,  and  the  levyiiig 
of  said  8%-mill  tax  to  obtain  funds  to  defray  the  ex- 
pense of  said  improvements.  The  proceedings  of  said 
district  road  meeting  relating  to  said  proposed  road 
improvements  and  the  levy  of  said  tax,  including  the 
petition  for  the  calling  of  said  meeting,  and  proof  of 
the  posting  of  notice  thereof,  etc.,  were  presented  to 
the  County  Court  of  said  county,  and  in  making  the 
tax  levy  for  that  year  said  court  included  therein  the 
8%-mill  tax  upon  the  property  of  said  district,  levied 
by  said  district  road  meeting,  as  stated  supra,  for 
special  road  improvements  to  be  made  in  said  district. 
The  county  clerk  of  said  county,  in  extending  the  taxes 
upon  the  assessment-roll  of  said  county,  entered 
against  the  said  real  property  of  the  plaintiff  the  sum 
of  $124.93  for  county,  school  and  general  road  taxes, 
and  the  sum  of  $81.68  for  special  road  tax  in  said  road 
district  No.  5,  and  thereafter  and  before  March  1, 1913, 
said  county  clerk  delivered  to  the  defendant  A.  E. 
Thompson,  as  sheriff  and  tax  collector  of  said  county, 
a  transcript  of  said  assessment-roll  with  the  amounts 
of  taxes  against  the  plaintiff's  said  property  extended 
thereon,  as  aforesaid,  and  attached  to  said  transcript 
a  warrant  for  the  collection  of  said  taxes.  The  said 
sum  of  $81.68  is  the  amount  of  the  special  road  tax  on 
the  plaintiff's  said  real  property  levied  at  said  district 
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road  meeting  in  said  road  district  No.  5^  as  stated 
above. 

Prior  to  the  commencement  of  this  suit,  the  plaintiff 
tendered  to  the  tax  collector  of  said  county  all  of  the 
said  taxes  assessed  against  his  said  land,  except  said 
sum  of  $81.68.  The  plaintiff  brought  this  suit  to  ob- 
tain a  decree  declaring  said  special  road  tax  of  $81.68 
invalid  and  to  enjoin  the  collection  thereof. 

The  defendants  demurred  to  the  complaint,  alleging, 
inter  alia,  that  it  does  not  state  facts  suflBcient  to  con- 
stitute a  cause  of  suit.  The  court  below  sustained  the 
demurrer,  etc.  The  plaintiff  appeals,  and  assigns  as 
error  the  sustaining  of  said  demurrer.  The  petition 
for  the  meeting  of  the  legal  voters  of  said  road  district 
No.  5  is  in  the  following  words : 

*' Petition  to  Supervisor  to  Call  Meeting. 
'*To  Fritz  Anliker,  Road  Supervisor,  Road  District 
No.  5,  Columbia  County,  Oregon : 
**We,  the  undersigned,  legal  voters  and  freeholders 
residing  within  the  above  designated  road  district  No. 
5,  Columbia  County,  Oregon,  respectfully  petition  that 
you,  as  such  road  supervisor  of  said  district,  call  a  dis- 
trict road  meeting  of  the  legal  voters  of  said  district  for 
the  purpose  of  levying  a  tax  for  the  special  improve- 
ment of  the  roads  in  said  road  district  and  for  any 
other  business  which  may  properly  come  before  said 
meeting,  and  that  you  call  such  meeting  to  be  held 
not  later  than  December  21, 1912. 

^'F.  H.  Clabk. 

**  Louis  Bubkhabd. 

**Henby  Wassbn. 

**  J.  E.  Tbuman. 

**H.  M.  FOWLEB.'' 

The  following  is  a  copy  of  the  notice  for  the  said 
district  road  meeting  that  was  issued  and  posted  by 
the  road  supervisor : 
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**  Notice  of  District  Boad  Meeting,  Road  District  No.  5, 

Columbia  County,  Oregon. 

**  Notice  is  hereby  given  that  in  pursuance  of  a  peti- 
tion duly  signed  by  five  freeholders  and  legal  voters 
of  road  district  No.  5,  Columbia  County,  Oregon,  and 
presented  to  the  undersigned  road  supervisor  of  said 
district,  a  district  road  meeting  of  the  legal  voters  of 
said  district  No.  5  will  be  held  at  Bed  Men's  Hall, 
Goble,  Oregon,  on  the  21st  day  of  December,  1912,  at 
1  p.  M.,  for  the  purpose  of  voting  a  special  road  tax 
for  permanent  roads. 

*' Dated  this  10th  day  of  December,  1912. 

'*F.  Anlikbb, 
.**Boad  Supervisor  of  B.  D.  No.  5,  Columbia  County, 
Oregon. '* 

The  complaint  alleges  that  said  tax  levied  on  the 
property  of  the  plaintiff  as  aforesaid  is  void  for  the 
following  reasons: 

''That  the  same  was  attempted  to  be  levied  under 
and  by  virtue  of  Sections  6384  to  6392,  inclusive,  of 
Lord's  Oregon  Laws,  and  that  Section  6391,  providing 
the  qualifications  for  electors  who  may  vote  at  such 
road  district  elections,  is  unconstitutional  and  void,  in 
that  it  provides  different  qualifications  for  the  voters 
at  such  elections  than  those  prescribed  by  Section  2  of 
Article  II  of  the  Constitution,  and  in  that  said  statute 
conflicts  with  Section  1  of  Article  IE  of  the  Con- 
stitution by  admitting  women  to  the  right  to  vote  at 
such  election  contrary  to  the  Constitution  in  force  at 
that  time." 

**That  said  attempted  levy  of  special  tax  at  such 
district  road  meeting  was  also  void,  for  the  reason  that 
no  record  of  a  legal  action  of  the  persons  authorized  to 
levy  such  tax  at  such  meeting  was  preserved,  the  min- 
utes of  the  meeting  held  showing  that  the  tax  in  ques- 
tion was  levied  or  attempted  to  be  levied  by  a  majority 
vote  of  such  freeholders  and  legal  voters  as  attended 
the  meeting,  instead  of  showing  that  it  was  adopted 
by  a  majority  of  the  legal  voters  only.  That  the  min- 
utes of  said  meeting  show  upon  their  face  that  a  por- 


Nov.  1914.]         Beirl  v.  Columbia  Counts.  113 

— ^ 

tion  of  the  persons  voting  at  snch  election  may  have 
been  freeholders  only  and  not  voters.  That  the 
minntes  failed  to  show  any  resolution  adopted  at  such 
meeting  as  required  by  law  and  the  said  proceedings 
were  illegal  and  void,  for  the  reason  that  the  minutes 
show  upon  their  face  that  the  persons  attempting  to 
hold  the  meeting  failed  to  first  present  to  the  County 
Court  the  proposed  improvements  and  character  and 
manner  thereof  before  acting  upon  the  same  as  re- 
quired by  Section  6383,  Lord's  Oregon  Laws,  and  for 
the  reasons  aforesaid  the  said  attempted  levy  of  said 
tax  is  void  and  unauthorized. ' ' 

1.  The  first  point  alleged  against  the  validity  of  said 
tax  levy  is  that  Section  6391,  L.  0.  L.,  is  contrary  to 
Article  11,  Sections  1  and  2,  of  the  Constitution.  Art- 
icle n,  Section  1,  declares  that  all  elections  shall  be 
free  and  equal,  and  Section  2  of  said  article  as  it  was 
in  1903,  when  Section  6391,  L.  0.  L.,  was  enacted,  lim- 
ited the  right  of  suffrage  at  elections  to  male  persons. 
Section  6391,  supra,  is  as  follows: 

"Any  citizen  of  this  state,  male  or  female,  who  is 
twenty-one  years  of  age,  and  has  been  a  bona  fide 
resident  of  the  district  for  thirty  days  immediately 
preceding  the  meeting  or  election,  and  has  real  prop- 
erty in  the  district,  the  title  to  which  is  in  his  or  her 
own  name,  pn  which  he  or  she  is  liable  or  subject  to 
pay  a  tax,  shall  be  entitled  to  vote  at  any  district  road 
meeting,"  etc. 

At  the  time  that  this  suit  was  commenced  and  prior 
thereto,  it  was  an  unsettled  question  whether  Article 
n,  Section  2,  of  the  Constitution  applied  to  votes 
taken  at  road  meetings  or  at  elections  other  than  for 
public  officers;  but  that  question  was  settled  by  this 
court  in  the  case  of  the  Oregon-Wisconsin  Timber 
Holding  Co.  v.  Coos  County  et  al.,  71  Or.  462  (142  Pac. 
575).     In  that  case  the  syllabus  is  in  part  as  follows: 

78  Or.— 8 
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*'In  Constitution,  Article  TI,  Section  2,  prescribing 
the  qualifications  of  electors  in  all  elections  not 
otherwise  provided  for  by  the  Constitution,  the  word 
*  elections'  does  not  include  all  acts  of  voting  or  selec- 
tion, but  refers  only  to  elections  of  public  officers,  and 
Section  6391,  L.  0.  L.,  prescribing  different  qualifica- 
tions for  voters  at  an  election  to  authorize  a  special 
tax  in  a  road  district,  does  not  violate  the  constitu- 
tional provision/' 

That  case  is  directly  in  point,  and  holds  that  Section 
6391,  L.  0.  L.,  is  constitutional.  It  holds,  also,  that 
Article  II,  Section  2,  of  the  Constitution  applies 
only  to  elections  of  public  officers.  We  approve  and 
follow  that  case,  and  hold  that  Section  6391,  supra,  is 
constitutional  and  valid. 

2-5.  The  next  objection  to  the  validity  of  the  said 
tax  levy  is  based  on  the  fact  that,  in  one  place  in  the 
minutes  of  said  district  road  meeting,  the  word  ''tax- 
payers" was  used  where  the  words  ** legal  voters'* 
should  have  been  used,  and  that  in  the  certificate  or 
notice  submitted  to  the  County  Court  concerning  the 
resolutions  adopted  and  the  said  special  road  tax 
levied,  by  said  district  road  meeting,  as  stated  supra, 
the  chairman  and  secretary  of  said  meeting  stated  that 
the  proposed  improvements  and  the  character  and 
manner  thereof,  etc.,  ''were  determined  upon  as  herein 
stated  at  a  road  district  meeting  of  the  legal  voters 
and  freeholders  residing  in  said  district  No.  5  and  by 
a  majority  vote  of  such  freeholders  and  legal  voters 
at  such  meeting,"  etc.  Further  on  in  said  certificate 
or  notice,  it  is  stated : 

*  *  That,  also,  at  said  meeting  a  levy  of  eight  and  one- 
half  mills  on  the  dollar  upon  all  taxable  property, 
real  and  personal,  in  said  Road  District  No.  5,  was 
made  as  a  special  tax  for  the  year  1913,  for  the  pur- 
pose of  raising  funds  with  which  to  defray  the  ex- 
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penses  of  such  proposed  special  improvements  in  said 
road  district  No.  5.'* 

The  words  ** legal  voters''  should  have  been  used  in 
the  minutes  of  said  meeting  instead  of  **  taxpayers/ ' 
The  word  * '  freeholders ' '  should  not  have  been  used  in 
said  certificate  or  notice  at  all.  Said  word  was  used 
in  said  certificate  only  in  stating  by  whom  the  proposed 
improvements  for  said  road  district  and  their  char- 
acter and  manner  were  ** determined.'*  It  is  tkere 
stated  that  they  were  '* determined"  by  a  majority  vote 
of  the  freeholders  and  legal  voters  of  the  district ;  but, 
when  said  certificate  states  that  an  8%-mill  tax  was 
levied  at  said  meeting,  it  does  not  state  by  whom  it  was 
levied.  It  says  that  it  was  levied  at  said  meeting;  but 
it  is  not  stated  that  freeholders  had  anything  to  do 
with  levying  the  said  tax. 

Under  Section  6391,  L.  0.  L.,  every  legal  voter  at  a 
district  road  meeting  must  be  a  ''taxpayer''  and  a 
* 'freeholder,"  but  a  freeholder  and  taxpayer  is  not 
necessarily  a  legal  voter,  because  a  legal  voter,  among 
other  things,  must  be  21  years  old,  a  resident  of  the 
district,  and  own  real  property  in  the  district  standing 
in  his  name  upon  which  he  is  liable  to  pay  taxes.  Such 
an  owner  of  real  property  is  a  freeholder.  Professor 
Washburn,  in  Volume  1  of  his  work  on  Real  Property 
(6  ed.,  p.  62),  describes  a  freehold  estate  thus: 

"Estates  of  freehold  are  again  divided  into  those  of 
inheritance  and  those  not  of  inheritance.  All  estates 
of  inheritance  in  tenements  are  freehold,  but  the  con- 
verse of  the  proposition  is  not  true,  since  freeholds 
embrace  estates  for  life  and  those  of  indefinite  dura- 
tion, which  may  endure  for  life." 

The  legal  voters  of  said  district  road  meeting  were 
** taxpayers"  and  "freeholders,"  but  there  are  "tax- 


116  B£iBL  V.  Columbia  County.  [73  Or. 

payers'*  and  * 'freeholders''  who  are  not  legal  voters  at 
such  a  meeting. 

The  complaint  does  not  allege  that  any  person  voted 
at  said  meeting  that  was  not  a  legal  voter  thereat,  or 
that  said  tax  was  not  levied  by  a  majority  vote  of  the 
legal  voters  of  said  road  district.  The  complaint 
alleges  that  said  special  road  district  meeting  for  dis- 
trict No.  5  was  attempted  to  be  held  on  December  21, 
1912,  ** pursuant  to  petition  and  notice,"  and  it  asserts 
that  Exhibits  ''A,"  *'B,"  '*C,"  and  ''D"  annexed  to 
the  complaint  are  the  petition  and  the  notice,  etc.,  for 
said  road  meeting,  pursuant  to  which  said  road  meet- 
ing was  attempted  to  be  held,  as  alleged  in  the  com- 
plaint. Said  petition  and  said  notice,  pursuant  to 
which  said  meeting  was  held,  contain  everything  that 
the  statute  requires  should  be  therein  and  are  in  due 
form.  Said  petition  is  signed  by  five  freeholders  of 
said  district  and  is  addressed  to  the  road  super- 
visor of  said  district,  asking  him  '*to  call  a  district 
road  meeting  of  the  legal  voters  of  said  district  for  the 
purpose  of  levying  a  tax,"  etc. 

The  notice  for  said  meeting  is  in  due  form,  is  signed 
by  the  road  supervisor,  and  gives  notice  that  '*a  dis- 
trict road  meeting  of  the  legal  voters  of  said  district 
No.  5  will  be  held,"  etc.  Exhibit  ' 'A"  is  an  affidavit 
of  the  supervisor  showing  that  the  notice  for  said 
meeting  was  duly  posted  in  three  public  places  in  said 
district  at  least  ten  days  prior  to  the  day  upon  which 
said  meeting  was  held. 

The  meeting  petitioned  for,  called  and  of  which 
notice  was  given  was  to  be  **a  district  road  meeting  of 
the  legal  voters  of  said  district  No.  5. "  None  but  legal 
voters  were  invited  to  attend  said  meeting.  Other 
persons  had  no  right  to  be  there  or  participate  in  the 
proceedings.    The  road  supervisor  was,  by  Section 
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6390,  L.  0.  L.,  made  ex-offlcio  chairman  of  such  meet- 
ings. He  attended  said  meeting  and  called  it  to  order. 
Thus  far  all  the  proceedings  are  regular,  and,  when 
said  meeting  met  and  was  called  to  order  by  the  road 
supervisor,  it  had  authority  or  jurisdiction  to  levy 
said  tax,  etc  Said  meeting  was  not  a  judicial  tribunal, 
but  it  was  a  quasi  inferior  political  tribunal,  with  au- 
thority to  levy  a  tax  for  special  road  improvements, 
etc.  It  decided  that  certain  improvements  in  the  roads 
of  the  district  should  be  made  and  levied,  said  tax  to 
defray  the  expense  thereof. 

We  hold  that  all  of  the  proceedings  occurring  after 
the  meeting  convened  should  be  liberally  construed. 
In  Vaughn  v.  School  District,  27  Or.  57  (39  Pac.  393), 
the  court  says : 

**The  evidence  of  the  levy  of  a  tax  must  therefore 
affirmatively  appear  from  an  inspection  of  the  record 
of  the  meeting  of  the  electors  or  their  representatives 
making  the  same,  and  parol  testimony  is  not  admissible 
to  aid,  vary  or  contradict  it.  These  records,  however, 
are  often  made  by  persons  not  familiar  with  legal 
terms,  nor  skilled  in  the  use  of  technical  or  exact  lan- 
guage, and  when  they  are  offered  as  evidence  of  the 
levy  of  a  tax,  it  is  the  duty  of  the  courts  in  construing 
them  to  disregard  irregularities,  and  uphold  the  tax,  so 
long  as  the  substance  of  a  good  vote  sufficiently 
appears- '  * 

In  his  work  on  Taxation  (2  ed.),  page  337,  Judge 
Cooley  says : 

"In  voting  the  tax  the  people  will  be  acting  in  their 
political  capacity,  and  their  action  is  to  be  favorably 
construed,  and  not  to  be  overruled  or  set  aside  by 
judicial  or  any  other  authority,  so  long  as  they  keep 
within  the  power  bestowed  upon  them.  Technical  de- 
fects and  irregularities  should  be  overlooked,  so  long 
as  the  substance  of  a  good  vote  sufficiently  appears,  for 
the  obvious  reason  that  local  business  is  largely  and  of 
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necessity  in  the  hands  of  plain  people  who  are  unskilled 
in  the  technicalities  of  law  and  unaccustomed  to  critical 
or  even  accurate  use  of  language.  A  strict  construc- 
tion of  their  doings  would  inevitably  be  mischievous, 
and  would  defeat  the  collection  of  revenue  in  very 
many  cases.  It  will  be  found,  therefore,  that  the  courts 
sustain  such  action  whenever  sufficient  appears  to 
make  plain  the  intent  of  the  voters,  provided  the  intent 
is  warranted  by  law.'* 

The  minutes  of  said  road  district  meeting  contain  the 
following  entry  as  to  the  levying  of  said  tax : 

**  Moved  and  seconded  that  we  levy  eight  and  one- 
half  mill  tax  on  all  taxable  property,  real  and  personal, 
in  road  district  No.  5,  to  defray  expenses  of  above  im- 
provements.    Carried. '  * 

The  improvements  referred  to  in  said  extract  from 
said  minutes  of  said  meeting  were  stated  in  said  min- 
utes before  the  entry  was  made  of  the  levying  of  said 
tax. 

We  hold  that  the  minutes  of  said  district  road  meet- 
ing are  sufficient  to  show  that  said  tax  was  levied,  the 
amount  thereof,  the  property  upon  which  it  was  levied, 
and  the  purpose  for  which  it  was  imposed. 

Referring  to  the  county  board  of  equalization,  this 
court,  in  Becker  v.  Malheur  County,  24  Or.  217  (33  Pac 
543),  says: 

*' There  is  no  provision  of  law  of  which  we  are  aware 
making  it  the  duty  of  the  hoard  to  reduce  to  writing  or 
preserve  the  evidence  before  it  in  the  matter  of  the 
equalization  of  taxes,  and,  although  it  is  an  inferior 
tribunal,  every  presumption  exists  in  favor  of  the 
regularity  of  its  proceedings,  after  it  has  once  acquired 

jurisdiction. ' ' 

* 

See,  also,  Thompson  v.  Multnomah  County,  2  Or.  41. 

We  hold  that  the  proceedings  of  said  district  road 

meeting  in  levying  said  tax  and  the  proceedings  sub- 
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sequent  thereto,  relating  to  said  tax,  are  sufficient 
within  the  ruling  of  this  court  in  Vaughn  v.  School  Dis- 
trict,  27  Or.  57  (39  Pac.  393). 

The  word  ^'freeholder"  should  not  have  been  used 
in  the  certificate  or  notice  transmitted  by  the  chairman 
and  the  secretary  of  said  meeting  to  the  County  Court 
in  relation  to  what  was  done  at  said  meeting;  but  the 
use  of  said  word  in  said  instrument  was  an  irregularity 
that  does  not  invalidate  said  tax  proceeding. 

6.  The  plaintiff  contends,  also,  that  the  tax  proceed- 
ings are  void  for  the  reason  that  the  district  road  meet- 
ing decided  what  road  improvements  it  desired  made 
and  levied  the  tax  to  obtain  funds  to  defray  the  ex- 
pense thereof  before  presenting  the  matter  to  the 
County  Court  for  its  approval.  This  contention  is 
based  upon  Section  6386,  L.  0.  L.,  which  is  as  follows : 

**  District  road  meetings  legally  called  shall  have 
power  to  determine  what,  if  any,  county  roads  or  por^ 
tions  thereof,  of  the  road  district  shall  be  improved  in 
any  special  manner,  and  to  determine  the  extent  and 
character  of  the  improvement  or  improvements  they 
shall  make  thereon;  provided,  however,  that  the  pro- 
posed improvements,  and  the  character  and  manner 
thereof,  shall  have  first  been  submitted  to  the  County 
Court ;  and  shall  have  power  to  levy  a  special  tax,  not 
to  exceed  ten  mills  on  the  dollar,  upon  all  the  taxable 
real  and  personal  property  of  the  district,  for  the  pur- 
pose of  raising  money  with  which  to  defray  the  ex- 
pense of  such  special  improvement  or  improvements,*' 
etc. 

This  section  must  be  construed  in  connection  with 
Section  6387,  L.  0.  L.,  and  other  sections  bearing  on 
the  subject  of  making  special  road  improvements. 
Section  6387,  supra,  provides  that  resolutions  adopted 
by  district  road  meetings  relating  to  special  road  im- 
provements and  the  levying  of  taxes  therefor,  shall  be 
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transmitted  to  the  County  Court  at  its  next  regular 
meeting  following  the  adoption  of  such  resolutions. 
That  was  done  in  this  instance,  and  the  County  Court 
approved  the  action  of  the  district  road  meeting,  and 
afterward  included  in  the  levy  of  taxes  against  persons 
in  district  No.  5,  the  8%-mill  tax  levied  by  said  district 
road  meeting.  The  resolutions  for  the  road  improve- 
ment and  the  levying  of  the  special  tax  to  defray  the 
expense  thereof  were  properly  transmitted  to  the 
County  Court  after  they  were  adopted  by  the  district 
road  meeting. 

7.  Referring  to  the  requisites  and  validity  of  tax 
levies,  37  Cyc,  pages  971,  972,  says : 

**  Although  it  has  been  held  that  no  tax  can  be  sus- 
tained as  valid,  unless  it  is  levied  in  accordance  with 
the  letter  of  the  statute,  as  a  general  rule  the  forms, 
methods  and  various  steps  which  the  statute  requires 
to  be  performed  before  the  owners  of  property  are 
properly  chargeable  with  the  tax,  such  as  the  filing  of 
the  petition  for  a  levy,  an  order  for  the  submission  of 
the  question  to  popular  vote,  the  making  of  a  previous 
estimate  of  the  necessary  or  probable  expenses  of  the 
municipality,  and  notice  to  the  taxpayers  of  the  meet- 
ing of  the  board  which  is  to  levy  the  tax,  are  conditions 
precedent  to  the  validity  of  the  tax  and  must  be  at 
least  substantially  followed  in  all  material  particulars ; 
and  a  failure  to  substantially  comply  with  the  stat- 
utory requirements  is  a  fatal  omission  invalidating  the 
tax,  although  a  formal  levy  is  not  required  and  mere 
irregularities  or  informalities  will  not  invalidate  the 
tax.  If  the  statutory  provisions  relating  to  a  levy 
have  for  their  object  the  protection  of  the  taxpayer 
against  spoliation  or  excessive  taxation,  they  are 
mandatory  and  must  be  followed;  but  if  the  require- 
ments prescribed  by  the  statute  are  designed  for  the 
information  of  assessors  and  other  oflScers,  and  in- 
tended to  promote  dispatch,  method,  system  and 
uniformity  in  the  mode  of  proceeding,  they  are  merely 
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directory,  and  a  failure  to  comply  with  such  require- 
ments does  not  invalidate  the  levy ;  and  this  is  also  true 
of  clerical  and  ministerial  duties,  the  observance  or 
nonobservance  of  which  do  not  injuriously  a£fect  the 
taxpayer/* 

Section  6386,  L.  0.  L.,  provides  that  district  road 
meetings  legally  called  shall  have  power  to  determine 
what  roads  shall  be  improved  and  to  levy  a  special  tax 
upon  all  the  taxable  real  and  personal  property  of  the 
district  for  the  purpose  of  raising  funds  with  which  to 
defray  the  expense  of  such  special  improvement.  All 
the  steps  necessary  legally  to  call  a  district  road  meet- 
ing are  conditions  that  are  necessary  to  be  performed 
to  confer  authority  or  power  upon  such  a  meeting  to 
levy  a  valid  tax;  but,  when  these  conditions  are  per- 
formed, the  district  road  meeting  has  power  to  levy 
a  valid  tax.  In  this  case,  all  the  steps  required  legally 
to  call  the  meeting  referred  to  were  duly  taken,  and 
hence  said  meeting  had  authority  to  levy  a  valid  tax. 
It  levied  the  tax,  and  we  hold  that  the  tax  so  levied  was 
not  vitiated  by  the  irregularities  and  informalities  of 
which  the  plaintiff  complains. 

The  court  below  held  that  the  tax  levy  as  set  forth  in 
the  complaint  was  valid  and  sustained  the  demurrer 
to  the  complaint.  We  find  no  error  in  the  record,  and 
the  decree  of  the  court  below  is  therefore  afiirmed. 

Affibmed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Eaein  and 
Mb.  Justice  McNaby  concur. 

Mb.  Justice  Bean  took  no  part  in  the  consideration 
of  this  case. 
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Argued  October  12,  modified  November  10,  1914. 

POSTAL  TELEGRAPH  CO.  v.  FOESTER. 

(144  Pae.  491.) 

Telegraplis  and   Telepbonet— PrescrlpaTe  EMwmaiita— EztoiMiMi  of 
Use. 

1.  Where  a  telegraph  company,  without  grant  or  license,  set  its 
poles  on  the  border  of  land  owned  by  defendants  with  the  cross-arms 
extending  three  feret  over  such  land,  the  prescriptive  use  of  the  ease- 
ment for  a  time  exceeding  the  statutory  period  of  limitation  did  not 
give  it  a  right  to  attach  cross-arms  extending  eight  feet  over  such 
land  for  thcf  purpose  of  stringing  additional  wires. 

[As  to  poles  and  wires  of  telegraph  and  telephone  companies  in 
streets  and  highways  and  over  private  property,  see  note  in  28 
Am.  St.  Bep.  229.] 


Telegraphs   and   Telephonea^— Unlawfol   Oonttraction — ^Bemadles — In- 
Jnnctioii. 

2.  Where  p  telegraph  company,  which  had  acquired  a  prescriptive 
right  to  maintain  its  poleiB  with  the  cross-arms  extending  three  feet 
over  defendants'  land,  was  about  to  attach  eross^rms  extending  eight 
feet  over  such  land,  defendants  were  entitled  to  injunctive  relief  and 
wefre  not  limited  to  a  recovery  of  damages;  the  suit  in  which  such 
injunctive  relief  was  granted  having  been  brought  before  the  new 
cross-arms  were  put  up  and  before  any  extra  wires  had  been  strung, 
authorizing  a  use  of  the  means  of  communication  in  the  interest  of 
the  public. 


Telegn^iha   and  Telephones— PraacrlptiTe  Baeementfr— Eztenjdon  of 
Uee. 

3.  Where  a  telegraph  company  had  acquired  a  prescriptive  right 
to  maintain  its  poles  on  the  border  between  defendants'  land  and  a 
railroad  right  of  way  with  the  cross-arms  extending  three  feet  over 
defendants'  land,  it  could  not  be  enjoined  from  using  its  wires  for 
telephone  purposes,  though  Act  of  Congress  of  July  24,  1866,  Chap- 
ter 230,  14  Stat.  221,  authorizing  any  telegraph  company  to  construct 
and  operate  telegraph  lines  over  and  along  post  roads,  does  not  give 
the  right  to  maintain  telephone  lines,  as  the  use  of  the  wires  for  tele- 
phone purposes  cast  no  additional  burden  upon  defendants'  premises. 

From  Linn :  William  Galloway,  Judge. 

Department  1.    Statement  of  Mb.  Justice  Moobe. 

This  is  a  suit  by  the  Postal  Telegraph  Company,  a 
Corporation,  against  Georgiana  Forster,  M.  L.  For- 
ster  and  Bessie  S.  McDonald,  to  enjoin  interference 
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with  an  easement.  In  1886  the  plaintiff's  predecessor 
built  through  Linn  County,  Oregon,  a  telegraph  line 
setting,  without  grant  or  license,  in  land  now  owned  by 
the  defendants,  three  poles  and  putting  up  a  little  east ' 
thereof  and  on  the  border  between  such  land  and  the 
right  of  way  of  the  Oregon  &  California  Railroad  Com- 
pany 15  other  poles.  A  cross-arm  six  feet  in  length 
was  bolted  in  the  middle  to  each  pole  about  a  foot  from 
the  top  and  19  feet  from  the  ground,  whereby  four 
wires  could  be  supported.  When  the  line  was  con- 
structed there  was  spiked  to  each  pole,  about  a  foot 
below  the  cross-arm,  a  wooden  bracket  to  sustain  a 
line  of  wire,  and  thereafter  another  like  bracket  was 
placed  opposite  the  first.  When  the  poles  were  put  up 
two  wires  were  strung,  and  three  other  wires  have  sub- 
sequently been  added.  The  joint  use  of  the  poles  to 
maintain  ten  additional  wires  was  let  to  the  Home  Tele- 
phone Company,  to  accommodate  which  the  plaintiff's 
agents,  on  February  1, 1913,  undertook  to  place  on  the 
poles,  about  16  feet  from  the  ground,  other  cross-arms, 
so  that  two  feet  thereof  would  extend  over  the  right  of 
way  and  eight  feet  over  the  defendants'  land.  The 
longer  end  of  the  arm  was  to  be  upheld  by  an  iron  brace 
8  feet  long,  the  lower  end  of  which  was  to  be  fastened 
to  the  pole  at  a  point  11  feet  from  the  ground.  As  the 
placing  of  wires  on  the  new  projection  would  have  in- 
terfered with  the  limbs  of  fruit  trees  growing  on  their 
premises,  the  defendants  forcibly  prevented  the  put- 
ting up  of  long  cross-arms,  whereupon  this  suit  was 
begun.  The  cause  being  at  issue  was  tried,  resulting 
in  a  decree  perpetually  enjoining  the  use  of  the  pro- 
posed cross-arms  and  from  maintaining  any  wires  for 
telephone  purposes,  and  the  plaintiff  appeals. 

Modified. 


124  Postal  Telegraph  Co.  v.  Foesteb.        [73  Or. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Holman  &  Hampson  and  Mr.  Gale  S.  Hill, 
with  an  oral  argument  by  Mr.  Alfred  A.  Hampson. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Weatherford  £  Weatherford,  with  an  oral 
argument  by  Mr.  James  K.  Weatherford. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  No  authority  having  been  given  to  set  poles  or 
maintain  a  telegraph  line  on  the  land  referred  to,  does 
such  prescriptive  use  of  the  easement  for  a  time  ex- 
ceeding the  statute  of  limitations  carry  with  it  the 
right  to  attach  extended  cross-arms  to  the  poles  and  to 
string  thereon  such  additional  wires  as  may  be  neces- 
sary to  meet  the  demand  of  increased  business,  and  can 
any  of  the  wires  that  have  been  or  may  be  put  up  be 
used  for  telephone  purposes!  As  tending  to  uphold 
the  right  undertaken  to  be  exercised,  reliance  is  placed 
upon  the  decision  rendered  in  Western  Union  Tel.  Co. 
V.  Polhemus,  178  Fed.  904  (29  L.  E.  A.  (N.  S.)  465, 
102  C.  C.  A.  105).  In  that  case  the  plaintiff's  pred- 
ecessor, pursuant  to  an  act  of  the  legislature  of  New 
Jersey  authorizing  the  construction  of  a  telegraph  line 
on  public  roads  but  not  to  interfere  with  travel  thereon, 
set  in  1846,  in  a  highway  telegraph  poles  about  150 
feet  apart  and  added  extra  cross-arms,  stringing 
thereon  wires  to  meet  the  necessary  demand  therefor. 
In  1903  a  severe  storm  threw  down  the  wires  for  quite 
a  distance,  and  in  order  to  prevent  a  recurrence  of  the 
prostration  the  plaintiff  began  setting  an  extra  pole 
midway  between  every  two  poles  in  front  of  the  de- 
fendants '  premises,  but  not  so  as  to  interfere  with  the 
use  of  the  public  road.    The  defendants  denied  the 
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right  to  set  extra  poles  without  compensation  for  the 
supplemental  burden  to  the  easement,  and,  no  payment 
therefor  having  been  made,  they  cut  down  the  addi- 
tional poles  that  had  been  put  up.  In  order  to  enjoin 
such  interference,  a  suit  was  commenced  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  New 
Jersey  resulting  in  a  decree  denying  the  relief  sought : 
Western  Union  Tel.  Co.  v.  Polhemus  (C.  C),  167  Fed. 
231.  Thereupon  the  cause  was  reviewed  in  the  Circuit 
Court  of  Appeals,  Third  District,  which  reversed  the 
decree,  holding  that  the  plaintiff's  predecessor  having 
acquired  a  right  of  way  for  its  telegraph  line,  whether 
by  condemnation  or  by  grant  without  limitation,  the 
easement  thus  secured  could  be  used  in  the  future  in 
any  manner  that  might  be  incidentally  necessary  or 
convenient  for  the  principal  purpose  for  which  it  was 
acquired.    In  deciding  the  case,  the  court  observes : 

**It  seems  that  strengthening  the  line  by  additional 
poles  was  an  incident  to  the  enjoyment  of  the  easement 
originally  acquired.  It  was  conducive  to  the  advance- 
ment of  the  purpose  for  which  the  land  was  originally 
taken ;  for  a  company  vested  with  the  right  of  eminent 
domain  it  is  not  to  be  restricted  to  such  a  limited  exer- 
cise of  that  power  that  the  public  use,  the  full  enjoy- 
ment of  which  alone  justifies  the  grant  of  the  high 
power  of  eminent  domain,  will  be  crippled  in  enjoy- 
ment. On  the  contrary,  the  scope  of  the  power  is 
commensurate  with  the  full  use  of  the  end  in  view. 
And  as  in  condemnation,  so  also,  when  an  easement  for 
a  public  use  exists  by  grant,  or  presumption  of  grant, 
such  grant,  unless  in  some  way  restricted,  is  presumed 
to  embrace  every  incident  conducive  to  the  entire  en- 
joyment of  the  grant.** 

Though  the  decision  referred  to  sustained  the  plac- 
ing of  twice  as  many  telegraph  poles  as  had  previously 
been  set  in  the  highway,  the  fee  of  which  was  undoubt- 
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edly  in  the  proprietors  of  the  abutting  lands,  such  an 
additional  burden  upon  the  existing  public  easement 
was  evidently  necessary  adequately  to  support  the 
wires  then  in  use.  In  the  case  at  bar,  however,  the 
plaintiff  undertook  to  extend  the  longer  end  of  the 
cross-arm  over  the  defendants'  land  five  feet  beyond 
the  original  projection,  not  to  sustain  wires  then  in 
use  or  to  prevent  their  prostration  by  severe  storms, 
but  to  suspend  wires  to  be  used  by  its  lessee,  thereby 
interfering  with  the  limbs  of  fruit  trees  growing  on 
the  defendants '  premises.  The  authority  of  the  plain- 
tiff's  predecessor  to  build  and  maintain  a  part  of  its 
telegraph  line  over  the  land  now  owned  by  the  defend- 
ants, not  having  been  secured  under  color  of  title  so 
that  the  use  would  be  coextensive  with  the  grant,  but 
the  right  having  been  initiated  by  prescription  is  lim- 
ited in  its  operation  by  the  notice  of  the  adverse  use 
which  was  given  by  placing  the  three-foot  projection  of 
the  cross-arm  over  such  land  and  cannot  now  be  ex- 
tended so  as  further  to  encroach  upon  such  premises 
without  condemnation:  Salem  Mills  Go.  v.  Lord,  42 
Or.  82  (69  Pac.  1033,  70  Pac.  832). 

2.  It  is  maintained  by  plaintiff's  counsel  that  the 
defendants'  remedy  was  an  action  to  recover  the 
damages  for  the  injury  which  their  premises  would 
have  sustained  by  placing  the  new  cross-arms  and 
stretching  wires  thereon,  and,  such  being  the  case,  all 
error  was  committed  in  granting  the  injunction  herein. 
Thus  in  Wirth  v.  Postal  Telegraph  Co.,  7  Ohio  C.  C.  B. 
290,  the  plaintiff  undertook  to  enjoin  the  stringing  in 
the  street  in  front  of  his  premises  of  additional  wires 
upon  a  pole  which  had  been  continuously  used  by  the 
defendant  for  nine  years  before  the  plaintiff  purchased 
his  property,  and  it  was  held  that  his  remedy  was  at 
law.     The  decision  in  that  case  proceeds  upon  the 
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theory  that  as  a  telegraph  line  was  a  means  of  trans- 
porting messages  in  which  the  public  had  an  interest, 
and  such  instrumentality  had  been  constructed  and  was 
in  operation,  equity  would  not  enjoin  the  use  thereof, 
and  hence  an  action  at  law  to  recover  the  damages  sus- 
tained was  the  proper  remedy.  Somewhat  analogous 
to  the  rule  thus  recognized  is  the  principle  that,  when 
a  railway  line  has  been  built  and  is  operated  over  land 
to  which  no  right  of  way  has  been  secured,  an  action 
by  the  owner  of  the  real  property  to  recover  the 
damages  sustained  does  not  entitle  him  to  obtain  from 
the  railway  company  the  value  of  the  improvements 
which  it  has  placed  or  made  upon  his  premises :  Oregon 
R.  &  N.  Co.  V.  Hosier,  14  Or.  519  (13  Pac.  300,  58  Am. 
Eep.  321) ;  Larsen  v.  Oregon  R.  d  N.  Co.,  19  Or.  240 
(23  Pac.  974).  The  rule  invoked  herein  is  without 
merit  for  the  new  cross-arms  had  not  been  put  up  when 
this  suit  was  commenced,  and  for  that  reason  no  extra 
wires  had  been  strung  beyond  the  three  feet  of  the 
original  cross-arms  so  as  to  authorize  a  use  of  the 
means  of  communication  in  the  interest  of  the  public. 
The  right  to  construct  the  main  line  of  a  railway  upon 
a  narrow  strip  of  land  granted  for  that  purpose  does 
not  authorize  the  railway  company  to  build  a  sidetrack 
on  land  of  an  abutting  owner  without  compensation 
therefor.  Neither  does  the  use  by  the  plaintiff  of  an 
easement  three  feet  wide  across  the  defendants '  prem- 
ises authorize  a  further  appropriation  of  five  additional 
feet  without  paying  the  damage  which  may  be  caused 
thereby. 

3.  It  will  be  remembered  that  the  plaintiff  was  per- 
petually enjoined  from  using  for  telephone  purposes 
any  wires  then  or  thereafter  to  be  put  up  over  the 
defendants'  land.  This  part  of  the  decree  was  evi- 
dently predicated  upon  the  rule  announced  in  the  case 
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of  Richmond  v.  Southern  Bell  Telephone  <&  Telegraph 
Co.,  174  U-  S.  761  (43  L.  Ed.  1162, 19  Sup.  Ct.  Rep.  778), 
where  the  defendant,  relying  upon  the  Act  of  Congress 
of  July  24,  1866,  Chapter  230,  14  Stat.  221,  which 
authorized  any  telegraph  company  to  construct  and 
operate  telegraph  lines  over  and  along  post  roads, 
claimed  the  right  to  maintain  telephone  lines  over  and 
along  the  streets  of  the  City  of  Richmond  in  the 
absence  of  any  consent  on  the  part  of  the  municipality 
and  without  applying  to  it  for  any  permission  to  trans- 
mit messages  in  such  manner.  In  that  case  it  was  held 
that  when  such  act  became  operative  telephones  were 
unknown,  and,  this  being  so,  companies  thereafter 
organized  to  transmit  articulate  speech  by  such  means 
did  not  come  within  the  purview  of  the  law.  That 
decision  proceeds  upon  the  theory  prevailing  in  such 
cases  that  the  provisions  of  the  act  of  Congress  grant- 
ing the  right  to  construct  and  maintain  telegraph  lines 
was  to  be  construed  strictly.  In  the  case  at  bar,  though 
the  complaint  stated  that  the  plaintiff  assented  to  the 
terms  of  the  act  referred  to,  no  right  to  trespass  upon 
the  defendants '  premises  could  be  legally  asserted 
under  that  enactment,  and,  as  no  advantages  could 
thus  have  been  secured  by  the  plaintiff,  no  detriment 
therefrom  should  result  to  it  The  use  of  telegraph 
wires  for  telephone  purposes  is  not  such  a  different 
employment  of  electricity  as  would  necessarily  cast 
upon  the  defendants'  premises  an  additional  burden 
from  that  already  imposed.  The  degree  of  danger 
reasonably  to  be  apprehended  from  the  use  of  wires  to 
communicate  audible  language  can  be  no  greater  than 
the  use  of  such  wires  to  represent  by  signals  written 
expressions.  By  the  use  of  wires  for  telephone  pur- 
poses no  supplemental  impediment  would  be  placed 
upon  the  defendants*  real  property,  and  such  employ- 
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ment  of  the  wires  for  that  object  may  be  legally  made 
by  the  plaintiff,  provided,  however,  that  in  doing  so  the 
cross-arms  which  support  the  wires  do  not  extend  more 
than  three  feet  over  their  land. 

Whether  or  not  longer  poles  can  be  nsed  than  those 
now  set  upon  the  defendants*  premises  so  that  the 
proper  nmnber  of  wires  can  be  suspended  upon  cross- 
arms  of  the  length  indicated  is  not  necessary  now  to 
determine,  for  the  question  is  not  involved. 

The  decree  will  be  modified  so  as  not  to  prohibit  the 
use  of  any  of  the  wires  for  telephone  purposes.  This 
change,  however,  is  not  deemed  of  sufficient  importance 
to  authorize  an  award  to  plaintiff  of  the  costs  and  dis- 
bursements which  it  incurred  in  this  court. 

Modified. 

Mb.  Chiev  Justice  McBbide,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Bamsey  concur. 


Argued  October  13,  reversed  November  10,  1914. 

BAENES  V.  SILVEEFIELD. 

(144  Pac.  527.) 

Malidons  Prosecation^-Probable  Oaufle— Oonfllctixig  Evidence — ^Direc- 
tion  of  Verdict. 

1.  Wheref,  in  an  action  for  malicious  prosecution,  the  evidence  was 
conflicting  as  to  whether  defendant  had  probable  cause  to  charge 
plaintiff  with  larceny  by  reason  of  his  unexplained  possession  of  re- 
cently stolen  furs,  or  whether  he  instituted  the  prosecution  with 
knowledge  that  the  furs  were  not  those  which  had  been  stolen,  it 
was  error  to  direct  a  verdict  for  defendant. 

[As  to  what  is  nek^essary  to  support  an  action  for  malicious 
prosecution,  see  notes  in  12  Am.  Dec.  265;  26  Am.  St.  Bep.  127.] 

BffaUcloiui  Prosecution — ^Probable  Cause. 

2.  Where  furs  stolen  from  a  furrier  are  found  in  the  unexplained 
possession  of  one  recently  in  his  employ,  who  was  the  only  person 
beside  himself  having  access  to  the  place  where  the  furs  were  stored, 
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there  is  sufficient  "probable  cause"  to  warrant  the  furrier  in  prose- 
cuting his  former  employee  for  larceny;  but  no  such  cause  exists 
where  other  persons  have  had  an  equal  opportunity  to  steal  the  furs, 
and  the  furs  found  in  the  employee's  possession,  though  similar  to 
those  stolen,  belong  to  his  new  employer,  also  a  furrier,  which  facts 
were  made  known  to  his  former  employer  prior  to  the  institution  of 
the  prosecution. 

[As  to  possession  of  stolen  property  as  evidence  of  probable 
eause  in  action  for  malicious  prosecution,  see  note  in  Ann.  Gas. 
1912A,  745.] 

From  Multnomah:  Geoboe  N.  Davis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  Ross  C.  Barnes  against  Saul 
Silverfield  to  recover  damages  for  malicious  prose- 
cution. The  substance  of  the  complaint,  in  which 
there  are  two  counts,  is  that  the  defendant  maliciously 
and  without  probable  cause  procured  a  justice  of  the 
peace  to  issue  a  warrant  on  a  complaint  charging  the 
plaintiff  here  with  the  larceny  of  two  mink  skins, 
upon  which  precept  he  was  apprehended.  When  the 
matter  came  on  for  hearing,  the  complaint  was  dis- 
missed at  the  instance  of  the  defendant,  who  at  once 
filed  a  new  complaint  against  this  plaintiff  maliciously 
and  without  probable  cause  accusing  him  of  the  lar- 
ceny of  ten  mink  skins  of  a  value  sufficient  to  make 
the  offense  a  felony.  The  complaint  asserts  that  by 
the  deception  of  the  defendant,  practiced  upon  the 
justice  of  the  peace,  the  plaintiff  was  held  to  answer 
the  charge  of  felony  upon  which  the  grand  jury  after- 
ward returned  *  *  Not  a  true  bill, ' '  thus  terminating  the 
prosecution  favorably  to  the  accused. 

After  sundry  denials  the  substance  of  the  answer  is 
that  the  plaintiff  here  had  been  an  employee  of  the 
defendant  for  some  years  and  had  left  his  servic-e; 
that  immediately  thereafter  the  defendant  missed  a 
large  amount  of  his  goods,  some  of  which  he  found  in 
the  plaintiff's  possession;  that  thereupon  he  consulted 
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with  attorneys  and  with  the  district  attorney,  to  all  of 
whom  he  stated  fully  and  fairly  all  the  facts  within 
his  knowledge  respecting  the  loss  of  his  goods  and  the 
connection  of  the  plaintiff  therewith,  and  was  advised 
that  probable  cause  existed  for  the  charge  against  the 
plaintiff,  and  that,  acting  upon  such  counsel,  he  in- 
stituted the  prosecution  mentioned. 

The  reply  traverses  the  new  matter  in  the  answer. 
At  the  trial,  at  the  close  of  plaintiff's  case,  the  Cir- 
cuit Court  overruled  a  motion  of  the  defendant  for  a 
judgment  of  nonsuit,  but  at  the  close  of  all  the  tes- 
timony directed  a  verdict  for  the  defendant.  From 
the  ensuing  judgment  the  plaintiff  appeals. 

Revebsed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  E.  P.  Siott  and  Mr.  Frank  T.  Collier. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Thomcbs  O'Day  and  Messrs.  Chamberlain,  Thomas 
S  Kraem^r,  with  oral  arguments  by  Mr.  O^Day  and 
Mr.  Otto  J.  Kraemer. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  The  directed  verdict  is  the  basis  of  the  only  as- 
signment of  error,  the  contention  being  that  the  Cir- 
cuit Court  had  no  right  under  the  state  of  the  evidence 
to  say  conclusively  that  probable  cause  existed  for  the 
prosecution  of  the  plaintiff  in  the  criminal  proceed- 
ings mentioned.  The  rule  on  this  subject  is  thus  pre- 
scribed in  Hess  v.  Oregon  Baking  Co.,  31  Or.  503,  512 
(49  Pac.  803,  805) : 

**The  credibility  of  the  evidence,  and  what  facts  it 
proves,  are  for  the  jury ;  but  whether  such  facts  do  or 
do  not  constitute  probable  cause  is  a  question  exclu- 
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sively  for  the  court.  The  court  should  therefore,  by 
means  of  a  hypothetical  instruction,  group  the  facts 
which  the  evidence  tends  to  prove,  and  instruct  the 
jury  that,  if  they  find  such  facts  to  have  been  estab- 
lished, thely  must  find  that  there  was  or  was  not 
probable  cause  "—citing  many  authorities. 

The  testimony  in  the  case  is  voluminous,  having 
taken  a  very  wide  range.  An  extended  rehearsal  of 
the  evidence  is  impracticable  within  the  limits  of  an 
ordinary  opinion,  and  only  a  brief  epitome  can  be  here 
set  down.  The  plaintiff  here  had  been  several  years 
in  the  employment  of  the  defendant,  who  was  conduct- 
ing business  as  a  furrier  in  the  City  of  Portland.  The 
theory  of  the  defendant  was  that  he  missed  97  mink 
skins  as  the  result  of  .an  inventory  made  by  him  imme- 
diately after  the  plaintiff  left  his  service;  that  the 
plaintiff  in  a  few  days  thereafter  established  himself 
in  business  as  a  rival  furrier  in  Portland ;  that,  having 
procured  a  search-warrant,  he  found  in  the  store 
where  the  plaintiff  was  in  business  at  least  10  mink 
skins  which  the  defendant  here  claims  as  his  own; 
that  while  the  plaintiff  was  in  his  employ  no  one  had  ac- 
cess to  the  place  where  the  furs  were  stored,  except 
the  parties  to  this  suit.  In  short,  he  relied  upon  what 
he  claims  to  be  the  fact  that  his  goods  had  recently 
been  stolen,  and  found  by  him  in  the  possession  of  the 
plaintiff  here  soon  afterward,  and  that  his  custody  of 
the  property  was  wholly  unexplained;  his  deduction 
being  that  there  was  probable  cause  to  believe  the 
plaintiff  guilty  of  the  larceny.  It  must  be  admitted 
that  there  is  some  testimony  tending  to  explain  this 
theory. 

On  the  other  hand,  the  contention  of  the  plaintiff  is 
that  many  other  employees  of  the  defendant  had  equal 
access  to  the  place  where  the  furs  were  stored;  that 
he  left  the  service  of  the  defendant,  and  was  after- 
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ward  employed  by  another  furrier  having  no  interest 
in  the  business  himself;  that  his  new  employer  had 
purchased  furs  from  a  broker  which  were  similar  in 
appearance  and  marked  like  those  claimed  by  the  de- 
fendant; that  the  particular  furs  found  in  the  store 
where  the  plaintiff  was  at  work  had  been  delivered  to 
him  by  his  new  employer  only  a  short  time  before; 
that  when  the  defendant  came  to  search  the  store  he 
was  told  by  the  new  employer  that  the  furs  found  be- 
longed to  the  latter  and  had  been  purchased  from  a 
broker ;  and  that  with  this  knowledge  of  the  real  truth 
the  defendant  stubbornly  persisted  in  causing  his 
arrest  and  prosecution  with  the  result  noted.  The 
record  contains  ample  evidence  also  to  support  this 
theory  of  the  case. 

2.  It  is  sufficient  to  say  that  if  in  fact  the  plaintiff 
was  the  only  one  besides  the  defendant  who  had  ac- 
cess to  the  place  where  the  furs  were  stored,  if  indeed 
they  were  stolen,  and  if  in  truth  those  afterward 
found  in  the  possession  of  the  plaintiff  were  the  de- 
fendant 's  property,  which  possession  was  unexplained, 
there  would  exist  probable  cause  for  the  apprehension 
of  the  plaintiff.  On  the  other  hand,  if  many  other 
people  had  an  equal  opportunity  to  purloin  the  goods, 
if  the  goods  found  in  the  possession  of  the  plaintiff 
were  delivered  to  him  by  his  new  employer  and  were 
in  fact  the  property  of  the  latter,  and  these  facts  were 
made  known  to  the  defendant  prior  to  or  at  the  time 
he  caused  the  arrest  of  the  plaintiff,  then  no  probable 
cause  for  the  prosecution  would  exist.  There  is  a 
marked  controversy  in  the  testimony  about  the  facts 
which  are  necessary  as  a  foundation  of  the  court's 
legal  conclusion  that  there  was  probable  cause  for  the 
prosecution.  The  same  is  true  in  respect  to  the  facts 
upon  which  as  a  basis  the  court  should  say  to  the  jury 
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as  a  matter  of  law  that  there  was  want  of  probable 
cause.  The  issue  of  probable  cause,  or  absence 
thereof,  involves  a  mixed  question  of  law  and  fact, 
the  latter  ingredient  of  which  invariably  must  be  sub- 
mitted to  the  jury,  if  there  is  any  dispute  in  the  testi- 
mony on  that  point.  It  is  only  where  the  necessary 
facts  are  admitted,  or  else  are  proven  by  testimony 
which  the  law  makes  conclusive,  that  the  court  can  take 
the  case  from  the  jury  on  the  matter  of  probable 
cause  or  lack  thereof.  Each  horn  of  the  dilemma 
arising  from  the  divergent  theories  of  the  parties 
should  have  been  presented  to  the  jury  by  an  appro- 
priate hypothesis,  accompanied  by  a  declaration  of  the 
law  applicable  to  each,  leaving  to  the  jury  the  duty  of 
determining  which  of  the  two  postulates  was  true  in 
point  of  fact.  The  Circuit  Court  was  right  in  deny- 
ing the  defendant's  motion  for  judgment  of  nonsuit, 
because  there  was  testimony  which  the  jury  could 
consider  as  sustaining  the  complaint.  This  being  true, 
it  was  not  only  inconsistent,  but  also  erroneous,  to 
direct  a  verdict  for  the  defendant. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings.      Bevebsed  and  Bemanded. 

Mr.  Chief  Justice  McBRmE,  Me.  Justice  Moobe  and 
Mb.  Justice  Bamsey  concur. 
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Argned  Marcli  9,  affirmed  April  7,  rehearing  granted  July  7,  1914. 
Argued  on  rehearing  July  28,  former  opinion  approved  November  10, 
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McCLAUGHERTY  v.  ROGUE  RIVER  ELECTRIC 

COMPANY. 

(140  Pac.  64;  144  Pac.  569.) 

Appeal  and  Error— Harmless  Brror — ^Admission  of  Evidence. 

1.  In  an  action  for  the  death  of  an  employee  of  an  electrical  com- 
pany, the  admission  of  evidence  that  the  witness  would  have  under- 
stood the  directions  of  the  defendant's  superintendent  as  meaning 
that  the  work  was  to  be  done  hot,  that  is,  without  turning  off  the 
current,  is  not  ground  for  reversal,  where  such  testimony  does  not 
materially  contradict  that  of  defendant  on  the  same  subject. 

Iffaster  and  Servant— Injuries  to  Servant— Place  to  Work — Statatory 
Provisions. 

2.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16),  providing 
that,  in  the  transmission  and  use  of  electricity  of  a  dangerous  volt- 
age, full  and  complete  insulation  shall  be  provided,  and  dead  wires 
shall  not  bcf  mingled  with  live  wires,  nor  strung  upon  the  same  sup- 
port, and  the  supports  bearing  live  wires  shall  be  designated  by  a 
color  or  other  designation  which  shall  be  instantly  apparent,  and  live 
wires  shall  be  strung  at  such  a  distance  from  the  poles  or  supports 
as  to  permit  repairmen  to  freely  engage  in  their  work  without  dan- 
l^er  of  shock,  the  furnishing  of  switches  at  some  distance  from  a 
X)oint  where  work  is  required  to  be  done,  by  which  the  current  may 
be  turned  off  entirely,  does  not  exculpate  an  electrical  company  from 
negligence  in  failing  to  comply  with  the  specific  requirements  of  the 
statute. 

[As  to  what  is  ''accident  arising  out  of  and  in  course  of  em- 
ployment" within  Employers'  Liability  Act,  see  note  in  Ann.  Cas. 
1914D,  1284.] 

Electricity — ^Blaster  and  Servant — Oare  Beqnlred. 

3.  Electricity  is  a  dangerous  element,  and  in  its  use  the  highest 
degree  of  care  is  required  to  protect  employees  and  the  public. 

Master  and  Servant  —  Injuries  to  Servant  —  Assumption  of  Bisk  — 
Statatory  Provisions 

4.  The  Employers'  Liability  Act  (Laws  1911,  p.  16)  eliminates  the 
defense  of  assumption  of  risk  in  actions  under  it. 

[As  to  assumption  of  risk  under  Federal  Employers'  Liability 
Act,  see  note  in  Ann.  Gas.  1915B,  481.] 

Deatb — ^Actions  for  Cansing  Death — ^Damages. 

5.  Under  employers'  liability  law  (Laws  1911,  p.  17),  Section  4, 
providing  that,  if  there  shall  be  any  loss  of  life  by  reason  of  viola- 
tions of  the  a<:t,  the  widow  of  decedent,  his  lineal  heirs  or  adopted 
children  or  the  husband,  mother  or  father,  as  the  case  may  be,  shall 
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have  a  right  of  action,  without  any  limit  as  to  the  amoixiit  of  dam- 
ages which  may  be  awarded,  the  measuref  of  damages  is  the  valae  of 
the  life  lost,  not  including  compensation  for  grief  or  mental  anguish 
of  the  beneficiary  nor  punitive  damages,  and  is  not  confined  to  the 
pecuniary  loss  to  the  beneficiary;  the  act  contemplating  but  one  action 
for  the  injury. 

Death — Trial— Actions  for  Oaiulng  Death— Damages. 

6.  In  an  action,  under  the  employers'  liability  law  (Laws  1911, 
p.  16),  for  causing  death,  the  refusal  of  an  instruction  that  the  meaa- 
ure  of  damages  is  confined  to  the  pecuniary  loss  to  plaintiif,  that  18, 
to  such  an  amount  as  would  equal  the  value  of  decedent's  services 
during  his  minority,  less  the  reasonable  cost  of  his  support,  together 
with  such  support  as  the  fathet  would  probably  have  received  from 
his  son  after  majority,  and  the  jury  should  consider  the  probable 
length  of  life  of  the  father,  and  the  relations  between  the  father  and 
eon,  was  proper;  and  an  instruction  that  the  jury  should  consider 
decedent's  age  at  the  time  of  the  injury,  his  probable  expectancy  of 
life,  and  determine  the  amount  of  damages  the  samef  as  if  decedent 
had  lived  and  could  have  himself  sued,  and  that  the  amount  could  not 
exceed  the  damages  actually  sustained,  was  sufficiefnt  in  the  absence 
of  a  request  for  more  specific  instruction  on  some  point  within  the 
purview  of  the  statute. 

Death — Actions  for  Causing  Death — Btatatory  Provisions. 

7.  Statutes  creating  a  liability  for  causing  death  (Sections  84,  380, 
L.  O.  L.;  Employers' Liability  Act  [Laws  1911,  p.  16]),  whUe  not  to 
be  strictly  construed,  are  not  to  be  extended  by  implication,  as  they 
are  in  derogation  of  the  common  law. 

Death — ^Actions  for  Causing  Death — ^Rlght  of  Action. 

8.  The  basis  for  recovefry,  under  the  employers'  liability  law 
(Laws  1911,  p.  16),  for  causing  death  is  not  the  dependency  of  the 
plaintiff  upon  the  decedent,  nor  pecuniary  loss  by  plaintiff,  though 
that  may  be  proven  as  an  element  of  damages,  but  is  the  existence 
of  the  relation  of  plaintiff  to  decedent  required  by  the  statute. 

[As  to  actions  for  causing  death,  see  note  in  70  Am.  St.  BcTp. 
669.] 

ON  REHEARING. 

Death — ^Action  Under  Employers'  liability  Act— Habits  of  Plaintiff — 
Evidence. 

0.  In  an  action  under  Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149),  Section  4,  35  Stat.  66  (U.  S.  Comp.  Stats.  1913,  Section 
8660),  for  the  death  of  plaintiffs  son,  evidence  concerning  the  habits 
of  plaintiff  as  to  the  drinking  of  intoxicating  liquors,  being  incompe- 
tent to  increase  or  diminish  the  damages  recoverablCi  was  properly 
excluded. 

Death — ^Action 'XTnder  Employers'  Liability  Act^Natore  and  Torm^^ 
"Survival  Action." 

10.  An  action  under  Employers'  Liability  Act,  Section  4,  for  the 
death  of  an  employee,  is  akin  to  a  "survival  action"  by  an  adminis- 
trator under  Section  380,  L.  O.  L.,  and  serves  practically  the  same 
purpose;  though  it  obviates  thef  necessity  of  the  appointment  of  an 
administrator,  the  damages  recoverable  are  not  limited,  and  the  pro- 
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eeeds  of  the  judgment  go  direct  to  the  beneficiary,  instead  of  to  de^ 
cedent's  estate. 

PeatlL — Employers'  Liability  Act — Damages  Becoverable — '^Actual 

IfOSS." 

11.  Within  Employefrs'  Liability  Act,  Section  4,  authorizing  re- 
covery of  the  actual  loss  in  case  of  death  of  an  employee,  "actual 
loss"  to  a  father  for  the  death  of  his  son  was  the  net  amount  which 
the  son  would  probably  have  saved  from  his  earnings  by  hia  ekill 
and  bodily  labor  in  his  calling  or  profession  durin^r  the  residuef  of  his 
life,  had  he  survived,  taking  into  consideration  his  age,  health,  abil- 
ity, habits  of  industry,  sobriety  and  mental  and  physical  skill,  so  far 
as  they  affected  his  capacity  for  earning  money,  or  rendering  services 
to  others,  or  accumulating  property. 

From  Jackson:  Frank  M.  Calkins,  Judge. 
In  Banc.    Statement  by  Mb.  Justice  Bean. 

9 

This  is  an  action  by  Joseph  P.  MeClaugherty 
against  the  Rogue  River  Electric  Company,  a  corpora- 
tion, brought  under  the  Employers*  Liability  Act, 
Chapter  3  (Laws  1911,  p.  16),  to  recover  $25,000  dam- 
ages for  the  death  of  plaintiff's  son,  alleged  to  have 
been  caused  by  defendant's  negligence.  The  jury  re- 
turned a  verdict  for  $12,500.  The  court  entered  judg- 
liient  thereon,  from  which  defendant  appeals. 

James  MeClaugherty,  the  deceased,  met  his  death 
May  27,  1911,  from  an  electric  shock.  He  was  at  the 
time  in  the  employ  of  the  defendant,  and  was  of  the 
age  of  20  years,  7  months  and  10  days.  His  experience 
and  knowledge  in  handling  electricity  had  been  gained 
during  his  employment  by  the  defendant  company 
for  a  period  of  between  8  and  9  months.  He  was  told 
by  the  superintendent  of  the  defendant  to  go  to  the 
cyanide  plant  about  1^/^  miles  from  Jacksonville,  where 
he  would  find  a  2,300- volt  motor  which  he  was  required 
to  install  for  the  Clark  &  Henery  Construction  Com- 
pany. On  being  so  directed,  he  requested  the  super- 
intendent to  give  him  an  assistant;  but  this  request 
was  not  complied   with.    He  was   informed  that  he 
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could  get  a  common  laborer  to  help  him  raise  the  poles, 
and  that  the  Clark  &  Henery  Company  would  prob- 
ably furnish  a  man.  The  work  required  the  running 
of  three  2,300- volt  wires  from  the  motor  to  three  2,300- 
volt  wires  on  a  pole  in  the  main  line,  and  there  making 
the  connections.  For  this  it  was  necessary  to  put  a 
cross-arm  on  the  pole  immediately  under  the  2,300-volt 
wires.  This  pole  carried  one  2,300-volt  wire  on  top, 
two  immediately  under  it,  one  on  either  end  of  a  cross- 
arm,  and  three  440- volt  wires,  two  on  one  side  of  the 
pole,  and  one  on  the  other.  Underneath  these  were 
t^o  telephone  wires  of  the  defendant  used  in  connec- 
tion with  its  plant.  The  evidence  tended  to  show  that 
the  telephone  wires,  which  are  regarded  by  electricians 
as  dead  wires,  might  become  charged  with  electricity 
in  rainy  weather  by  induction  from  the  live  wires, 
which  would,  of  course,  complete  the  circuit,  if  brought 
in  contact  with  one  of  the  live  wires  either  directly  or 
through  the  medium  of  any  body  capable  of  conduct- 
ing electricity.  None  of  the  wires  were  insulated,  and 
the  evidence  of  plaintiff  tended  to  show  that  the  dis- 
tance of  the  wires  from  the  pole,  iand  from  each  other, 
was  such  that  the  place  where  the  wires  were  charged 
with  electricity  was  an  unsafe  one  in  which  to  perform 
the  work  at  which  the  deceased  was  engaged  at  the 
time  of  the  accident;  that  the  defendant  had  placed 
cut-out  switches  or  plugs  at  two  points  along  this  line 
between  the  power-house  and  the  place  of  the  acci- 
dent, one  of  which  was  in  a  substation  at  Jacksonville, 
a  mile  and  a  half  from  the  scene  of  the  injury,  and  the 
other  on  a  pole  about  one-half  mile  from  where  the 
accident  occurred.  At  this  time  the  employees  of  de- 
fendant were  divided  into  three  classes:  Groundmen, 
who  were  paid  28  cents  per  hour,  linemen,  who  worked 
on  live  wires  under  direction,  32  cents  per  hour,  and 
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qualified  linemen  doing  all  kinds  of  work,  including 
that  on  live  wires,  without  supervision,  35  cents  per 
hour.  The  men  were  advanced  as  their  proficiency 
increased.  Immediately  prior  to  the  time  of  the  dece- 
dent ^s  death  he  was  working  on  live  wires  under  direc- 
tion, and  receiving  32  cents  per  hour.  When  the  work 
in  question  came  up,  the  superintendent  asked  Mc- 
Claugherty  if  he  would  like  to  take  the  job,  and  he 
appeared  willing  and  anxious  to  do  so.  He  was  sent 
to  do  the  work  alone,  receiving  no  particular  instruc- 
tions as  to  the  manner  of  doing  it.  Nothing  was  said 
as  to  whether  he  should  do  it  hot  or  cut  off  the  elec- 
tricity from  the  lines.  The  bill  of  exceptions  discloses 
that  the  evidence  of  the  plaintiff  tended  to  show  the 
location  and  arrangement  of  the  wires  on  the  poles, 
the  distances  between  the  poles  and  the  wires,  and  the 
distances  between  the  several  wires,  all  of  which  war- 
ranted the  jury  in  finding  that  the  place  was  not  a  safe 
one,  while  the  wires  were  charged  with  electricity,  for 
James  McClaugherty  to  perform  the  particular  work 
he  was  required  to  do,  by  reason  of  the  wires  being  too 
close  to  the  poles,  too  close  to  each  other,  and  not  in- 
sulated ;  that  he  met  his  death  from  an  electrical  shock 
while  performing  the  work  he  was  sent  to  do,  the  shock 
being  received  by  reason  of  the  fact  that  the  place 
where  he  was  working  was  a  dangerous  and  unsafe 
one  in  which  to  do  the  particular  work  he  was  per- 
forming, while  the  wires  were  charged  with  electricity, 
the  440- volt  wire  being  20  inches  from  the  pole,  and  the 
only  designation  that  would  make  the  voltage  wires 
instantly  apparent  being  the  extra  large  glass  in- 
sulators on  the  top  wires,  the  440-volt  wire  having 
only  ordinary  insulators. 

The  brief  of  defendant  states  the  following:  **For 
the  purpose  of  this  appeal  only,  it  is  conceded  that  the 
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state  of  the  evidence  was  such  as  to  make  it  a  question 
for  the  jury  whether  the  deceased  was  sufficiently 
qualified  and  experienced  to  be  sent  to  do  this  work, 
without  definite  instructions,  and  to  be  intrusted  with 
the  discretion  of  looking  after  the  safety  of  the  place 
in  which  he  worked/' 

The  deceased  left  no  widow  or  lineal  heirs,  and  no 
mother  surviving  him.  The  plaintiff  is  the  father  of 
the  deceased,  and  has  resided  in  Texas  continuously 
for  many  years.    Affirmed.    Behbaring  Allowed. 

Ok  Bbhearing  Apfirked. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Asa  C.  Hough  and  Messrs.  Neff  d  Mealey,  with 
oral  arguments  by  Mr.  Hough  and  Mr.  Porter  J.  Neff. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Alfred  E.  Reames. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  part  of  the  Employers'  Liability  Act  par- 
ticularly applicable  provides  as  follows : ' '  In  the  trans- 
mission and  use  of  electricity  of  a  dangerous  voltage 
full  and  complete  insulation  shall  be  provided  at  all 
points  where  the  public  or  the  employees  of  the  owner, 
contractor  or  subcontractor  transmitting  or  using  said 
electricity  are  liable  to  come  in  contact  with  the  wire, 
and  dead  wires  shall  not  be  mingled  with  live  wires, 
nor  strung  upon  the  same  support,  and  the  arms  or 
supports  bearing  live  wires  shall  be  especially  desig- 
nated by  a  color  or  other  designation  which  is  instantly 
apparent  and  live  electrical  wires  carrying  a  danger- 
ous voltage  shall  be  strung  at  such  distance  from  the 
pole  or  supports  as  to  permit  repairmen  to  freely 
engage  in  their  work  without  danger  of  shock. ' '    Then 
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follows  the  provision:  ''And  generally,  all  owners, 
contractors  or  subcontractors  and  other  persons  hav- 
ing charge  of,  or  responsible  for,  any  work  involving 
a  risk  or  danger  to  the  employees  or  the  public,  and 
shall  use  every  device,  care  and  precaution  which  it  is 
practicable  to  use  for  the  protection  and  safety  of  life 
and  limb,  limited  only  by  the  necessity  for  preserving 
the  efiBciency  of  the  structure,  machine  or  other  ap- 
paratus or  device,  and  without  regard  to  the  additional 
cost  of  suitable  material  or  safety  appliance  and  de- 
vices.*' Section  4  of  the  act  is  as  follows:  *'If  there 
shall  be  any  loss  of  life  by  reason  of  the  neglects  or 
failures  or  violations  of  the  provisions  of  this  act  by 
any  owner,  contractor,  or  subcontractor,  or  any  person 
liable  under  the  provisions  of  this  act,  the  widow  of 
the  person  so  killed,  his  lineal  heirs  or  adopted  chil- 
dren, or  the  husband,  mother,  or  father,  as  the  case 
may  be,  shall  have  a  right  of  action  without  any  limit 
as  to  the  amount  of  damages  which  may  be  awarded.'' 
Plaintiff  complains  that  defendant  violated  the  stat- 
ute in  the  following  particulars:  (1)  That  the  wires 
were  not  insulated  where  the  employees  were  liable  to 
come  in  contact  with  them;  (2)  that  dead  wires  were 
mingled  with  live  wires;. (3)  that  the  electric  wires 
were  so  close  to  the  poles  that  the  workmen  engaged 
in  their  work  were  in  danger  of  a  shock;  (4)  that  the 
arms  or  supports  bearing  the  live  wires  were  not  prop- 
erly  designated  by  color  or  otherwise;  (5)  that  the 
cut-off  switches  were  not  near  enough  to  the  required 
work  to  make  the  use  of  the  same  practicable,  and  that 
an  experienced  electrician  should  have  been  imme- 
diately present  to  superintend  and  warn  the  operator, 
and  that  it  was  necessary  for  the  company  to  have 
rules  and  specific  regulations  for  the  protection  of  the 
employees,  directing  liow  the  work  was  to  be  done.    It 
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is  sufficient  to  say  that  the  evidence  tended  to  show 
a  failure  on  the  part  of  the  defendant  to  comply  with 
the  terms  of  the  statute,  which  is  negligence  per  se: 
Peterson  v.  Standard  OH  Co.,  55  Or.  511  (106  Pac 
337,  Ann.  Gas.  1912 A,  625) ;  Burroughs  v.  Curtiss 
Lumber  Co.,  58  Or.  270,  275  (114  Pac.  103) ;  Morgan 
V.  Br  OSS,  64  Or.  63  (129  Pac.  118). 

Mr.  Loder,  superintendent  of  the  company,  when 
questioned  by  a  juror,  testified: 

' '  Q.  Let  me  ask — did  you,  as  superintendent  of  con- 
struction, tell  this  boy  he  should  cut  the  current  off 
to  make  connection  with  hot  wires  t 

*'A.  No;  I  didn't  tell  him  to  do  so.  •  • 

'*Q.  Is  it  your  judgment  to-day  that  it  wasn't  lack 
of  judgment  on  McClaugherty 's  part  in  failing  to  turn 
off  the  current? 

*  *  A.  Well,  as  I  feel  to-day,  and  as  I  felt  then,  is  tem- 
pered by  experience  of  subsequent  things  that  have 
happened.  I  might  say  to-day  that  a  man  ought  to 
have  pulled  those  plugs,  where,  at  that  time,  I  might 
have — I  certainly  did  feel  that  he  was  perfectly  able 
and  perfectly  capable  to  do  that  job,  and  I  may  have 
felt  and  possibly  said  that  it  was  all  right. 

**Q.  Yes;  I  imderstand  there  are  things  happened 
to  change  your  judgment.  I  will  ask  you  if  now, 
to-day  you  would  tell  him,  James  McClaugherty,  to 
turn  that  current  off,  or  do  the  job  hot  or  cold! 

* '  A.  You  bet  your  boots  I  woidd  tell  him  to  turn  that 
current  off. 

''Q.  Did  you  tell  him  t 

*'A.  No,  sir. 

''Q.  And  the  company  didn't  have  any  rules  whether 
a  man  was  to  turn  the  current  off,  hot  or  coldt 

'  *  A.  No,  sir ;  they  did  not. ' ' 

1.  Al  Wright,  witness  for  plaintiff,  testified  in  part 
that  he  had  been  engaged  in  the  electrical  work  for 
2  years,  having  worked  for  the  defendant  under 
superintendent  Loder  for  the  past  13%  months;  that 
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he  and  James  McClaugherty  worked  together  quite 
a  bit ;  that  he  heard  McClaugherty  ask  Loder  for  help 
at  the  time  the  former  was  sent  to  do  the  work  where 
the  accident  occurred;  that  he  went  to  the  place  the 
next  day  with  Mr.  Loder,  who  finished  the  work  in  the 
presence  of  others ;  that  the  witness  received  the  same 
pay  as  McClaugherty,  and  had  before  this  made  a  live 
or  hot  wire  connection,  but  not  unassisted.  On  cross- 
examination  this  witness  testified  in  part  to  the  effect 
that  as  to  whether,  if  called  upon  to  do  the  work,  and 
there  was  means  at  hand  whereby  he  could  protect 
himself  by  turning  off  the  electricity  from  the  line,  he 
would  do  it  hot  or  deaden  the  line  would  depend  upon 
circumstances;  that  in  most  cases  he  would  have  to 
figure  it  out  himself ;  that  in  some  cases  he  would  take 
the  safest;  and  the  reason  why  a  man  in  any  instance 
would  take  the  unsafe  way  would  be  on  account  of  the 
distance  he  would  have  to  go  to  kill  the  line.  There 
was  considerable  evidence  introduced  as  to  how  the 
work  should  be  done,  as  to  the  danger,  and  the  fact  that 
a  ''line  is  never  safe  when  working  alone. ^^  On  re- 
direct examination  the  witness  was  asked  the  question : 
*'Q.  Well,  now,  if  you  received  instructions  to  do  this 
work,  you  heard  the  instructions  Mr.  Loder  said  he 
gave,  and  you  found  the  Opp  mine  beyond  this  place 
running,  ^nd  the  cyanide  plant  running,  and  he  did 
not  tell  you  to  turn  off  the  power,  would  you  interpret 
his  instructions  to  mean  that  you  were  to  do  it  hot 
or  turn  it  off!"  To  this  counsel  for  defendant  ob- 
jected, on  the  ground  that  it  was  incompetent,  irrele- 
vant and  immaterial ;  that '  *  it  would  be  his  interpreta- 
tion.'' Owing  to  the  particular  cross-examination, 
the  court  allowed  an  answer,  and  defendant  saved  an 
exception.  The  witness  answered:  '*I  should  judge 
that  he  meant  to  do  it  hot"    It  is  contended  that 
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this  was  error.  It  is  clear  that  the  information 
elicited  from  the  witness  pertained  to  the  custom  of 
the  officers  of  the  company  in  vogue  at  the  time^  and 
the  understanding  of  the  employees  as  to  the  manner 
of  directing  how  the  work  should  be  done,  and  not  to 
the  ultimate  conclusion  to  be  drawn  by  the  jury.  The 
evidence  objected  to  does  not  come  within  the  rule  in 
Johnston  v.  Oregon  S.  L.,  23  Or.  94, 101  (31  Pac.  283). 
While  the  form  of  the  question  may  not  be  perfect, 
the  answer  obtained  was  no  stronger  against  the  de- 
fendant than  the  testimony  of  the  superintendent  him- 
self. It  will  be  noticed  from  the  excerpt  of  his  evi- 
dence that  he  did  not  instruct  the  decedent  to  turn  off 
the  current  of  electricity,  nor  does  he  appear  to  claim 
that  he  expected  it  would  be  done.  The  testimony 
objected  to  does  not,  in  effect,  materially  contradict 
that  of  the  defendant  upon  the  same  subject.  We 
fail  to  see  that  from  any  view  defendant's  rights  were 
prejudiced. 

2.  Defendant's  counsel  requested  the  court  to  give 
the  jury  several  instructions  which,  prior  to  the  pas- 
sage of  the  Employers '  Liability  Act,  would  have  been 
unobjectionable.  The  court  refused  to  charge  the  jury 
as  requested,  to  which  defendant's  counsel  duly  saved 
an  exception. 

The  first  requested  instruction,  the  refusal  of  which 
is  now  urged  as  error,  is  based  upon  the  contention 
that  the  defendant  was  not  guilty  of  negligence  if  it 
furnished  appliances  and  instrumentalities  adequate 
to  render  the  place  safe  where  the  decedent  worked, 
and  if  he  understood  fully  the  dangers  to  be  avoided, 
and  the  manner  of  using  the  instruments  so  as  to  avoid 
the  danger,  and  voluntarily  chose  not  to  make  use  of 
them.  This  relates  to  the  cut-off  switches  and  their 
use. 
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The  second  instruction  is  to  the  effect  that  the  de- 
fendant was  not  bound  to  insulate  the  wires  if  it  pro- 
vided adequate  means  of  shutting  ofif  the  electricity, 
and  is  based  upon  the  contention  that  the  decedent 
assumed  the  risk. 

The  third  is  to  the  purport  that,  if  the  jury  found 
that  insulation  of  the  wires  would  have  furnished  par- 
tial protection,  and  that  switches  would  have  supplied 
more  adequate  protection,  and  rendered  insulation  un- 
necessary, then  it  was  not  negligence  for  defendant 
to  furnish  switches,  and  not  provide  the  insulation. 

The  fourth  is  as  follows:  '*If  the  defendant  fur- 
nished the  deceased  appliances  and  instrumentalities 
adequate  to  render  the  place  where  he  was  required 
to  work  safe  and  suitable,  and  the  deceased  under- 
stood fully  the  dangers  to  be  avoided,  and  the  manner 
of  using  the  instrumentalities  and  appliances  so  as  to 
avoid  these  dangers,  but  nevertheless  the  deceased 
voluntarily  chose  not  to  make  use  of  them,  the  de- 
fendant is  not  liable  for  the  injuries  sustained  by  the 
deceased  from  the  dangers  which  would  have  been 
removed  had  the  appliances  been  made  use  of/* 

The  contention  of  the  defendant  as  to  all  these  re- 
quested instructions  assumes  that  under  the  Em- 
ployers' Liability  Act  the  company  was  at  liberty  to 
furnish  substitutes  for  those  things  required  by  the 
terms  of  the  act ;  that  is,  instead  of  *  *  full  and  complete 
insulation'*  being  provided  at  all  points  where  em- 
ployees are  liable  to  come  in  contact  with  the  wires 
carrying  electricity  of  a  dangerous  voltage,  instead 
of  dead  wires  not  being  mingled  with  live  wires,  nor 
strung  upon  the  same  support,  and  the  arms  or  sup- 
ports bearing  live  wires  being  '*  especially  designated 
by  a  color  or  other  designation  which  is  instantly  ap- 
parent," and  instead  of  such  live  wires  being  strung 

U  Or.— 10 


146    McClauohebty  v.  Rogue  Rivek  Electric  Co.    [73  Or. 

far  enough  from  the  poles  or  supports  to  permit  the 
repairmen  to  engage  in  their  work  without  danger  of 
shock,  all  as  required  by  the  act,  the  defendant  could 
furnish  cut-off  switches  so  that  the  current  of  elec- 
tricity could  be  shut  off,  and  then  the  company  would 
not  be  negligent,  notwithstanding  the  fact  that  the 
provisions  of  the  statute  were  not  complied  with. 
Such,  however,  is  not  the  law.  The  requirements  of 
the  statute  as  to  the  safeguards  enumerated  are  posi- 
tive and  mandatory.  There  are  no  alternatives. 
Such  a  protection  as  furnishing  facilities  for  cutting 
off  of  the  current  would  come  more  particularly  within 
the  general  requirements  of  the  statute  above  quoted, 
and  would  not  render  the  specific  details  an  to  transmis- 
sion of  electricity  unnecessary,  nor  serve  as  an  excuse 
for  a  noncompliance  with  the  law  in  other  respects,  in 
case  of  injury  by  reason  of  such  neglect.  The  stat- 
ute, in  making  the  regulations  as  to  the  location  and 
insulation  of  the  wires,  presupposes  that  workmen 
will  work  on  the  poles  or  supports  when  the  wires  are 
charged.  If,  instead  of  the  requirements  enumerated, 
the  law  had  provided  that  cut-off  switches  should  be 
provided,  then  defendant's  contention  would  be  main- 
tainable. 

3, 4.  Electricity  is  a  dangerous  element,  and  in  the 
use  thereof  the  highest  degree  of  care  is  required  to 
protect  the  life  and  limb  of  the  employees  and  the 
public :  15  Cyc.  472 ;  Myers  v.  Portland  Ry.  L.  &  P.  Co., 
68  Or.  559  (138  Pac.  213,  215),  and  cases  there  cited. 
Our  statute  recognizes  this  rule,  and  makes  plain  pro- 
visions for  minimizing  the  danger  to  life  and  limb 
in  the  transmission  of  this  dangerous  agent.  It  is  as- 
serted in  the  brief  of  defendant  that  the  second  in- 
struction requested  is  based  upon  the  principle  that 
the  decedent,  by  not  turning  off  the  current,  assumed 
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the  risk.  As  we  understand  them,  the  other  requests 
to  charge  the  jury,  taken  in  full,  invoke  the  same  prin- 
ciple. It  was  held  in  the  case  of  Schulte  v.  Pacific 
Paper  Co.,  67  Or.  334  (135  Pac.  527),  that  the  effect  of 
the  Employers*  Liability  Act  is  to  eliminate  the  de- 
fense of  assumption  of  risk  in  actions  within  it,  citing 
Welsh  V.  Barber  Pav.  Co.,  167  Fed.  465  (93  C.  C.  A. 
101) ;  Caspar  v.  Lewin,  82  Kan.  604  (109  Pac.  657) ; 
Bair  v.  Heibel,  103  Mo.  App.  621  (77  S.  W.  1017). 

The  means  of  turning  off  the  electricity  was  some 
distance  from  where  the  decedent  was  directed  to 
install  the  motor;  the  cut-off  plugs  being  about  one- 
half  mile,  and  the  substation  about  1^^  miles  there- 
from. It  does  not  appear  whether  McClaugherty 
had  a  key  to  the  substation  or  not.  The  jury,  in  con- 
sidering whether  the  company  had  complied  with  the 
general  provisions  of  the  statute  referred  to,  may 
have  believed  that  it  was  not  practicable  for  the  boy 
to  turn  off  the  current  before  making  the  connection  of 
the  wires.  However  this  may  be,  the  furnishing  the 
switches  would  not  exculpate  the  company  from  negli- 
gence in  failing  to  comply  with  the  other  plain  provi- 
sions of  the  statute,  as  to  safeguarding  the  wires. 
There  was  no  error  in  the  refusal  of  the  court  to  give 
the  instructions  requested  by  defendant.  The  trial 
court  specifically  instructed  the  jury  as  to  the  require- 
ments of  the  statute,  and  that  the  question  for  them 
to  determine*  was  whether  or  not  the  defendant  failed 
to  provide  any  of  the  safety  appliances  or  conditions 
alleged  in  the  complaint,  and  whether  such  failure  re- 
sulted in  injury  to  James  McClaugherty.  We  think 
the  question  of  negligence  was  fairly  submitted  to  the 
jury. 

5,6.  As  to  the  measure  of  damages,  after  telling 
the  jury  that,  if  they  found  that  the   decedent  was 
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guilty  of  contributory  negligence,  they  should  con- 
sider the  same  in  fixing  the  amount  of  damages,  the 
court  instructed  them  in  substance  that,  in  case  they 
found  plaintiff  was  entitled  to  recover,  in  ascertaining 
the  damages,  they  should  take  into  consideration  the 
decedent's  age  at  the  time  of  receiving  the  injury,  his 
probable  expectancy  of  life  as  shown  by  the  evidence, 
and  his  earning  capacity ,^  and  determine  the  amount 
the  same  as  though  decedent  had  lived  and  could  have 
himself  sued;  that  the  amount  could  not  exceed  the 
damages  actually  sustained.  The  defendant's  coun- 
sel objected  and  excepted  to  such  instructions,  and 
assigns  the  same  as  error.  This  raises  the  main  ques- 
tion in  the  case,  and  is  a  very  important  inquiry.  It 
is  earnestly  contended  by  defendant's  counsel  that  the 
measure  of  damages  under  the  statute  is  confined  to 
the  pecuniary  loss  to  plaintiff  by  reason  of  the  death 
of  the  son,  that  is,  to  such  an  amount  as  would  equal 
the  value  of  the  services  of  decedent  during  his  minor- 
ity, less  the  reasonable  cost  of  his  support  during 
that  period,  together  with  such  assistance  and  support 
as  the  father  would  probably  have  received  from  his 
son  after  the  latter 's  majority  had  he  lived;  that  the 
jury  should  consider  the  probable  length  of  life  of  the 
f atiier,  the  relations  existing  between  the  father  and 
the  son,  and  the  probable  future  assistance  to  the 
father  from  the  son.  They  asked  the  court  to  so 
charge  the  jury.  No  question  arises  arf  to  damages 
occurring  between  the  time  of  the  injury  and  the  date 
of  the  death,  as  the  latter  was  instantaneous.  The 
right  of  action  in  a  proper  case  nevertheless  exists: 
Perham  v.  Portland  Elec.  Co.,  33  Or.  451  (53  Pac  14, 
24,  72  Am.  St.  Eep.  730,  40  L.  E.  A.  799).  Hence  that 
part  of  the  charge  referring  to  the  decedent  as  though 
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he  were  alive  and  could  have  himself  sued  was,  as  we 
understand  it,  simply  an  illustration. 

The  Employers'  Liability  Act,  as  passed  by  the 
people  of  the  state,  differs  from  any  other  statute 
which  we  have  been  able  to  find;  therefore  the  adjudi- 
cations of  cases  under  other  acts  are  of  but  little  as- 
sistance in  applying  the  provisions  of  our  statute. 
Some  expressions  in  the  earlier  opinions  in  cases  under 
statutes  somewhat  similar  to  our  own  shed  light  upon 
the  principle  involved.  In  Pennsylvania  R.  Co.  v.  Mc- 
Closkey's  Admr.,  23  Pa.  526,  an  action  brought  by  an 
administrator  for  the  loss  of  the  life  of  Wm.  Mc- 
Closkey  by  the  negligence  of  the  defendant,  the  trial 
court  allowed  the  jury  to  find  the  damages  according 
to  the  value  of  the  life  lost,  to  compute  them  by  the 
probable  accumulations  of  a  man  of  such  age,  habits, 
health  and  pursuits  as  the  deceased  during  his  prob- 
able lifetime.  Mr.  Justice  Lowbie,  in  affirming  the 
judgment,  after  discussing  the  ancient  laws,  at  page 
530  of  the  opinion,  said:  **Our  act  of  April  15,  1851, 
seems  to  express  its  purpose  better  than  the  English 
one  heretofore  referred  to.  *  *  The  first  of  these  sec- 
tions is  very  plain,  and  it  provides  that  the  personal 
representatives  may  continue  the  action  commenced; 
that  is,  may  proceed  and  recover  the  very  damages  to 
which  the  deceased  would  have  been  entitled  had  he 
survived  until  verdict  and  judgment.  The  other  sec- 
tion is  somewhat  less  definite  in  regard  to  the  damages 
intended;  but  this  very  indefiniteness  is  proof  that  no 
other  thought  was  in  the  mind  of  the  legislature  than 
the  wrong  and  damage  done  to  the  decedent,  else  it 
would  have  been  made  to  appear.  If  one  section  re- 
lated to  damages  done  to  the  deceased,  and  the  other 
to  damages  done  to  his  relatives,  these  contrasted 
thoughts  could  hardly  have  failed  to  come  out  clearly 
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in  the  expression.  But,  even  if  this  were  otherwise, 
we  do  not  perceive  how  it  could  influence  the  dam- 
ages, for  they  must  necessarily  be  measured  by  the 
absolute  value  of  the  life  lost,  and  not  by  the  pecuniary 
loss  which  the  designated  representatives  shall  have 
thereby  sustained.** 

The  case  of  Railroad  Co.  v.  Barron,  5  Wall.  90 
(18  L.  Ed.  591),  was  brought  under  a  statute  of  Illinois 
giving  the  right  of  action  to  the  personal  represent- 
atives  of  the  person  killed  by  such  an  act  as  would,  if 
death  had  not  ensued,  have  entitled  such  person  to 
maintain  an  action  for  damages.  The  statute  pro- 
vided that  **in  every  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensa- 
tion with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  such  de- 
ceased person,  not  exceeding,*'  etc.  It  was  held  that 
it  was  not  necessary  to  recovery  that  the  widow  and 
next  of  kin  should  have  had  a  legal  claim  on  the  de- 
ceased for  their  support  had  he  survived;  that  the 
damages  in  those  cases  must  depend  very  much  upon 
all  the  facts  and  circumstances  of  the  particular  case, 
and  that,  when  the  action  is  brought  by  the  party  him- 
self for  injuries  to  himself,  there  could  be  no  fixed 
measure  of  compensation  for  the  pain  and  anguish  of 
body  and  mind,  nor  for  the  loss  of  time  and  care  in 
business,  or  the  permanent  injury  to  health  and  body, 
80  that,  when  the  suit  was  brought  by  the  represent- 
ative for  his  death,  the  pecuniary  injury  resulting 
from  the  death  to  the  next  of  kin  was  equally  imcer- 
tain  and  indefinite ;  that  in  the  latter  and  more  difficult 
case,  as  in  the  former  one,  often  difficult  also,  the  re- 
sult must  be  left  to  turn  mainly  upon  the  sound  sense 
and  deliberate  judgment  of  the  jury  applied  to  all  the 


Nov.  '14.]    MoClauohebty  v.  Rogue  River  Electric  Oo.    151 

facts  and  circumstances.     The  court,  at  page  105  of 

5  Wall.  (18  L.  Ed.  591),  said: 

''But  the  statute  in  respect  to  this  measure  of  dam- 
ages seems  to  have  been  enacted  upon  the  idea  that, 
as  a  general  fact,  the  personal  assets  of  the  deceased 
would  take  the  direction  given  them  by  the  law;  and 
hence  the  amount  recovered  is  to  be  distributed  to  the 
wife  and  next  of  kin  in  the  proportion  provided  for 
in  the  distribution  of  personal  property  left  by  a  per- 
son dying  intestate.  If  the  person  injured  had  sur- 
vived and  recovered,  he  would  have  added  so  much  to 
his  personal  estate,  which  the  law,  on  his  death,  if 
intestate,  would  have  passed  to  his  wife  and  next  of 
kin ;  in  case  of  his  death  by  the  injury,  the  equivalent 
is  given  by  a  suit  in  the  name  of  his  representative.*' 

In  Mollie  Gibson  Cons.  Min,  <&  Mill,  Co,  v.  Sharp, 
5  Colo.  App.  321  (38  Pac.  850),  the  measure  of  dam- 
ages was  discussed.     The  court  said: 

*  *  It  is  always  described  as  compensatory,  and  never 
as  a  solace  for  wounded  feelings.  It  is,  however,  ex- 
ceedingly clear  that,  while  it  is  permitted  to  give  tes- 
timony concerning  the  relations  of  the  deceased  to  the 
plaintiff,  in  order  to  form  a  just  estimate  of  the  prob- 
able damage,  yet  the  recovery  is  not  to  be  measured  or 
determined  by  the  extent  of  the  contributions  or  sup- 
port furnished  by  the  one  to  the  other.  In  other 
words,  although  the  deceased  as  a  son  may  never  yet 
have  contributed  to  the  support  of  his  father,  yet, 
when  the  son's  age,  habits,  earning  capacity  and  the 
age  of  the  father  are  once  established,  a  recovery  may 
be  had  for  the  probable  injury  which  the  father  has 
sustained  in  the  loss  of  his  son.'' 

The  question  was  dealt  with  in  Trimmier  v.  Atlantic 
d  C.  A.  L.  By.  Co.,  81  S.  C.  203,  213  (62  S.  E.  209,  212), 
a  case  which  was  submitted  to  the  jury,  practically 
the  same  as  the  one  at  bar.  It  was  contended  that  the 
life  expectancy  of  the  person  for  whose  benefit  the 
action  was  brought  should  have  been  considered.    The 
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court  said :  **  We  fail  to  see  wherein  the  probable  dura- 
tion of  the  father's  life  has  any  relevancy  to  the  issues 
involved,  as  the  amount  recovered  is  the  absolute  prop- 
erty of  the  beneficiary  under  the  terms  of  the  statute. '  * 
The  cases  of  Barksdcde  v.  Railway,  76  S.  C.  183  (56 
S.  E.  906),  and  Hull  v.  Railway,  76  S.  C.  278  (57  S.  E. 
28,  10  L.  E.  A.  (N.  S.)  1213),  sustain  the  proposition 
that  it  is  not  essential  to  the  recovery  of  damages  that 
the  person  for  whose  benefit  the  action  is  brought 
should  be  dependent  upon  the  deceased  for  support, 
nor  that  the  beneficiary  should  suffer  pecuniary  loss : 
See,  also,  Clark  v.  Tulare  Lake  Dredg.  Co.,  14  Cal. 
App.  414  (112  Pac.  564) ;  Peters  v.  Southern  Pac.  Co,, 
160  Cal.  48  (116  Pac.  400).  The  case  of  Matthews  v. 
Warner's  Admr.,  29  Qratt.  (Va.)  570  (26  Am.  Rep. 
396),  was  brought  under  a  statute  of  Virginia  provid- 
ing that  the  claim  for  damages  may  be  maintained  by 
the  personal  representative  of  one  whose  death  has 
been  occasioned  '*by  the  wrongful  act,  neglect  or  de- 
fault of  any  person  or  corporation.  * '  In  that  case  an 
instruction  was  requested  and  refused  as  to  the  meas- 
ure of  damages,  similar  to  the  one  requested  in  the 
case  at  bar,  to  the  effect  that,  in  assessing  the  damages, 
the  jury  must  confine  themselves  to  the  injuries  of 
which  a  pecuniary  estimate  can  be  made,  with  refer- 
ence to  a  reasonable  expectation  of  pecuniary  benefit, 
as  of  right  or  otherwise,  to  his  mother  from  a  continu- 
ance of  the  life  of  the  deceased  son.  The  Virginia 
statute  declared  that  **the  jury  in  any  such  action  may 
award  such  damages  as  to  it  may  seem  fair  and  just, ' ' 
etc.  In  affirming  the  judgment,  at  page  577  of  the 
opinion,  Mr.  Justice  Christian  said:  **I  think  it  is 
manifest  that  the  legislature  intended,  as  in  Kentucky, 
Iowa,  Connecticut  and  California  (which  states  are 
exceptional  to  the  English  statute),  to  allow  the  jury 
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in  such  cases  to  award  punitive  and  exemplary  dam- 
ages. ' ' 

Under  the  Federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [Fed.  Stats.  Ann. 
Supp.  1909,  p.  584,  U.  S.  Comp.  Stats.  Supp.  1911,  p. 
1322] ),  in  case  of  the  death  of  an  injured  employee,  his 
personal  representative  brings  the  action  for  the  bene- 
fit of  those  surviving  him.  They  are  entitled  to  the  pro- 
ceeds of  any  judgment  recovered  in  the  following 
order:  (1)  The  surviving  widow  or  husband  and  chil- 
dren of  such  employee;  (2)  if  there  be  no  husband, 
widow  or  children,  then  for  the  benefit  of  the  em- 
ployee's parents;  (3)  if  there  be  no  beneficiaries  in  the 
first  and  second  classes,  then  for  the  benefit  of  the 
next  of  kin  dependent  upon  such  employee:  Thorn- 
ton's Fed.  Em.  Liability  etc.  Acts  (2  ed.),  p.  168.  On 
page  169  this  author  states:  **If  there  be  no  widow  or 
husband  and  children  or  parent  of  the  deceased  em- 
ployee, then  *the  next  of  kin  dependent  upon'  him  are 
entitled  to  the  proceeds  of  the  action.  *  *  Partial  de- 
pendency is  sufficient  to  authorize  the  maintenance  of 
the  suit.  But  in  the  case  of  a  widow,  husband,  child 
or  parent  no  question  of  dependency  is  involved. ' '  In 
support  of  the  last  statement,  which  is  very  pertinent 
to  the  construction  of  our  statute,  the  case  of  Beau- 
mont Traction  Co.  v.  Dilworth  (Tex.  Civ.  App.),  94 
S.  W.  352,  is  cited.  In  cases  under  the  federal  act  the 
reason  for  requiring  evidence  that  a  beneficiary  com- 
ing within  the  third  class  is  dependent  upon  the  de- 
ceased person  is  on  account  of  the  use  of  the  words 
*  *  dependent  upon  such  employee. ' '  These  words  make 
a  marked  difference  between  the  federal  statute  and 
the  Oregon  statute.  It  may  be  noticed,  however,  that 
under  Section  7054,  L.  0.  L.,  parents  are  bound  to 
maintain  their  children  when  poor  and  unable  to  main- 
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tain  themselves,  and  children  are  bound  to  maintain 
their  parents  under  like  circumstances. 

7.  The  conamon-lavr  rule  of  nonliability  for  the  death 
of  a  person  by  reason  of  negligence  or  vT^rongful  act 
VT^as  changed  in  this  state  before  the  adoption  of  the 
Employers'  Liability  Act:  Sections  34,  380,  L.  0.  L. 
The  recent  compensation  acts,  both  American  and  Eng- 
lish, and  the  Employers'  Liability  Acts  illustrate  the 
present-day  reaction  against  the  severity  of  the  com- 
mon law:  Thornton's  Fed.  Em.  Liability,  etc.,  Acts 
(2  ed.),  p.  3.  The  measure  of  damages  under  most  of 
the  statutes  giving  a  right  of  recovery  for  the  death  of 
a  person  is  the  amount  of  pecuniary  assistance  and 
support  which  they  might  have  reasonably  expected  to 
receive  from  the  deceased  had  he  lived :  Note  to  Louis- 
ville etc.  Ry.  Co.  v.  Goodykoontz  (Ind.),  12  Am.  St.  Eep. 
378.  This  rule,  as  we  understand,  is  on  account  of  the 
words  of  limitation  found  in  Lord  Campbell 's  Act  and 
the  statutes  of  the  different  states.  In  this  the  Oregon 
statute  differs  from  those  noted,  especially  as  to  the 
measure  of  damages.  It  plainly  provides  that  for  the 
loss  of  life  by  reason  of  the  neglects,  or  failures  or 
violations  of  the  provisions  of  the  act  by  any  owner, 
contractor  or  subcontractor,  or  person  liable  under  the 
terms  of  the  act,  the  widow  of  the  person  so  killed,  his 
lineal  heirs  or  adopted  children,  or  the  husband, 
mother  or  father,  as  the  case  may  be,  shall  have  a  right 
of  action,  without  any  limit  as  to  the  amount  of  dam- 
ages which  may  be  awarded.  We  think  this  statute 
clearly  gives  a  right  of  action  to  the  beneficiaries 
named  therein  for  the  value  of  the  life  of  an  employee 
lost  by  reason  of  the  acts  of  negligence  enumerated  in 
the  enactment :  Carlson  v.  Oregon  S.  L.  Ry.  Co.,  21  Or. 
450,  459  (28  Pac.  497).  Such  statutes,  while  they  are 
not  to  be  strictly  construed,  are  not  to  be  extended  by 
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implication,  as  they  are  in  derogation  of  the  common 
law :  26  Cyc.  1360. 

Mr.  Justice  Moore,  in  McFarland  v.  Oregon  Elec. 
By.  Co.,  70  Or.  27  (138  Pac.  458),  referring  to  Section 
4  of  the  Employers'  Liability  Act,  says  that  it  *4s 
remedial,  and,  as  far  as  possible,  ought  to  be  liberally 
construed  in  favor  of  the  beneficiaries.*'  In  that  case, 
Neal  McFarland  having  died  unmarried,  without  lineal 
heirs  or  adopted  children,  but  leaving  a  mother  sur- 
viving him,  it  was  held  that  she  was  the  sole  beneficiary 
of  any  sum  that  might  be  recovered  as  damages  result- 
ing from  the  son's  death,  to  the  exemption  of  his 
father. 

In  Hawkins  v.  Barber  Asphalt  Pav.  Co.  (D.  C),  202 
Fed.  340,  341,  Mr.  Justice  Wolverton  considered  some 
features  of  this  statute.  He  said :  *  *  It  would  seem  that 
this  statute  gives  an  action  for  negligence  arising  from 
particular  acts,  and,  so  far  as  it  gives  a  right  of  action 
for  the  death  of  a  person,  it  is  akin  to  Lord  Campbell's 
Act  This  may  be  termed  a  survival  action.  At  com- 
mon law  there  was  no  right  of  action  for  the  death  of 
a  person ;  but  it  is  the  purpose  of  this  act  to  give  to  cer- 
tain individuals  such  a  right.  In  my  view  of  the  stat- 
ute, it  gives  but  one  action,  which  is  not  cumulative  in 
its  purpose  or  character.  This  action  survives  to  the 
widow  of  the  person  killed,  his  lineal  descendants  or 
adopted  children,  etc.,  and  the  right  of  action  is  with- 
out limit  as  to  the  amount  of  damages." 

In  Tiffany,  Death  by  Wrongful  Act,  Section  158, 
conmaenting  on  the  use  of  the  word  ** pecuniary"  as 
used  in  the  New  York  act  And  others,  it  is  stated :  *  *  The 
use  of  *  pecuniary'  to  designate  the  kind  of  loss  for 
which  recovery  can  be  had  is  misleading,  for  the  dam- 
ages are  by  no  means  confined  to  the  loss  of  money, 
or  of  what  can  be  estimated  in  money.  *  *  The  word 


156    McClaugherty  v.  Rogue  Riveii.  ELscTEac  Co.     [73  Or. 

has  been  used  rather  for  the  purpose  of  excluding  from 
the  recovery  damages  to  the  feelings  and  affections 
than  of  confining  the  damages  strictly  to  those  injuries 
which  are  *  pecuniary*  according  to  the  ordinary  defini- 
tion.*' In  Elinois  the  rule  is  established  that,  where 
the  next  of  kin  sustain  a  lineal  relation  to  the  deceased, 
the  law  presumes  some  substantial  damages  from  the 
relationship  alone,  and  it  is  not  essential  to  show  that 
they  received  pecuniary  assistance  from  the  deceased, 
although,  of  course,  it  is  competent  to  show  that  such 
assistance  was  given:  Tiffany,  Death  by  Wrongful  Act, 
§  167 ;  DuJceman  v.  Cleveland,  C,  C.  <&  St.  L.  R.  Co.,  237 
111.104,109  (86N.  E.  712). 

In  Olivier  v.  Houghton  St.  Ry.  Co.,  138  Mich.  242 
(101  N.  W.  530),  an  action  by  an  administrator  for  an 
injury  causing  death  through  negligence,  at  page  244 
of  the  opinion,  the  court  said:  **When  the  deceased 
received  his  injury,  he  stood  entitled  to  recover  then 
and  there  the  loss  sustained  by  being  deprived  of  the 
power  to  earn  money  during  the  period  he  would  have 
lived  had  he  not  suffered  the  injury.  It  would  not, 
under  these  decisions,  have  been  any  answer  for  de- 
fendant to  say  that,  *  while  this  is  precisely  what  we 
have  deprived  you  of,  you  cannot  recover  at  all,  as  we 
have,  in  addition  to  crippling  you,  shortened  your 
life.'" 

The  Employers'  Liability  Act  authorizes  an  action 
to  recover  compensation  for  the  life  lost  through  the 
negligence  specified  in  the  act.  It  contemplates  but 
one  action  for  such  injury.  The  amount  is  not  con- 
fined to  the  pecuniary  loss  o^urring  to  the  beneficiary, 
occasioned  by  the  death  of  the  employee.  It  was  evi- 
dently intended  that  the  surviving  relatives  named  in 
the  law  should  have  the  right  to  recover  for  the  wrong 
causing  the  death.    The  instruction  asked  by  defend- 
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ant,  limiting  the  damages  to  an  amount  equal  to  the 
value  of  the  services  of  the  decedent  during  his  mi- 
nority, less  the  reasonable  cost  of  his  support,  together 
with  the  pecuniary  assistance  the  father  would  prob- 
ably have  received  after  the  son's  majority  had  he 
lived,  would  confine  the  amoimt  of  compensation  within 
narrower  limits  than  contemplated  by  the  terms  of  the 
act.  To  enforce  cuch  a  measure  of  damages  would  be 
in  effect  interpolating  words  of  limitation  into  the  act. 
In  its  charge  to  the  jury  the  trial  court,  by  restricting 
the  amount  to  the  actual  damages  sustained,  precluded 
the  jury  from  awarding  any  compensation  for  any 
grief  or  mental  anguish  of  the  father  of  decedent,  and 
also  excluded  punitive  damages.  The  instruction 
given  corresponds  as  nearly  as  the  present  statute 
would  warrant  to  that  approved  in  CarJLson  v.  Oregon 
S.  L.  Co.,  21  Or.  450,  459  (28  Pac.  497).  The  charge 
given  by  the  trial  court  was  a  fair  general  rule  as  to 
the  measure  of  damages,  and,  in  the  absence  of  a  re- 
quest for  more  specific  instruction  upon  some  point 
within  the  purview  of  the  statute,  it  was  a  sufficient 
guide  to  the  jury  in  estimating  the  amount  of  com- 
pensation to  be  awarded  for  the  death  of  plaintiff's 
son. 

8.  The  dependency  of  the  plaintiff  upon  the  decedent 
is  not  the  basis  of  the  action.  There  being  no  other 
relatives  named  in  the  act  living,  besides  the  father, 
his  right  of  recovery  is  given  by  virtue  of  and  is  de- 
rived from  the  statute.  In  the  absence  of  others  hav- 
ing a  superior  right  under  the  law,  all  that  it  was 
necessary  for  plaintiff  to  show  upon  this  point  to  en- 
title him  to  recover  was  that  he  was  the  father  of 
James  McClaugherty,  deceased,  thus  showing  the  kin- 
ship required  by  the  act.  Pecuniary  loss  by  plaintiff 
may  be  proven  as  an  element  of  damages ;  but  such  loss 
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is  not  essential  to  recovery :  Barksddle  v.  Railway,  76 
S.  C.  183  (56  S.  E.  906) ;  Hull  v.  RaUwcvy,  76  S.  C.  278 
(57  S.  E.  28, 10  L.  R.  A.  (N.  S.)  1213.) 

There  is  necessarily  difficulty  in  fixing  a  pecuniary 
value  upon  human  life.  In  all  actions  for  the  wrong- 
ful death  of  a  person,  the  amount  of  compensation  to 
be  recovered  must  depend  to  quite  an  extent  upon  the 
good  judgment  of  the  jury  upon  a  consideration  of  all 
the  facts  and  circumstances  of  each  particular  case 
under  proper  instructions  as  to  the  law  applicable 
thereto :  13  Cyc.  375 ;  Carlson  v.  Oregon  8.  L,  R.  Co., 
21  Or.  450,  459  (28  Pac.  497).  The  physical  condition, 
age,  etc.,  of  the  father,  the  beneficiary,  were  not  ma- 
terial as  bearing  upon  the  amount  of  recovery :  Seattle 
Electric  Co.  v.  Hartless,  144  Fed.  379  (75  C.  C.  A.  317)- 
The  right  of  recovery  does  not  depend  upon  such  con- 
ditions. The  law  confers  the  right  in  certain  cases 
upon  certain  named  beneficiaries.  There  was  no  error 
in  failing  to  instruct  the  jury  as  requested  by  defend- 
ant 's  counsel. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affibmed.    Beheabino  Gbanibdu 


Affirmed  Noyember  10,  191i. 

On  Eehearinq. 

(144  Pac.  659.) 

A  rehearing  having  been  allowed  in  this  case  on  the 
7th  day  of  July,  the  cause  was  reargued  on  July  28, 
and  former  opinion  adhered  to  on  November  10,  1914. 

Affibmed  on  Beheabinq. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Neff  <&  Medley,  Mr.  Asa  C.  Hough,  Messrs. 
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Carey  <&  Kerr  and  Mr.  Harrison  Allen,  with  an  oral 
argument  by  Mr.  Porter  J.  Neff. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Alfred  E.  Reames. 

In  Banc.  Mr.  Justicb  Beak  delivered  the  opinion  of 
the  court. 

9.  No  new  question  is  presented  upon  a  reargument 
of  this  case.  It  is  urged  with  a  great  deal  of  emphasis 
that  the  trial  court  erred  in  ruling  upon  the  evidence 
and  instructing  the  jury  in  regard  to  relations  existing 
between  the  decedent,  James  McClaugherty,  and  his 
father,  the  plaintiff,  and  the  habits  and  probable  length 
of  life  of  the  beneficiary,  as  bearing  upon  the  amount 
of  damages  recoverable.  The  court  excluded  evidence 
offered  by  the  defendant  concerning  the  habits  of  the 
plaintiff  as  to  drinking.  Such  evidence  must  be  con- 
sidered as  likely  to  prejudice  the  jury,  or  as  an  attempt 
to  govern  the  amoimt  of  damages  to  be  recovered  by 
the  probability  of  how  the  amount  received  as  com- 
pensation for  the  alleged  injury  would  be  expended  by 
the  father.  The  Employers '  Liability  Act  (Section  4), 
xmder  certain  conditions,  gives  a  right  of  action  to  the 
father  in  case  of  the  wrongful  death  caused  by  a  fail- 
ure to  conform  to  the  provisions  of  the  act,  *' without 
any  limit  as  to  the  amount  of  damages  which  may  be 
awarded.'*  The  statute  does  not  base  the  right  of 
action,  nor  the  amount  of  recovery,  upon  the  moral 
excellence  or  standing  of  either  of  the  beneficiaries 
named  in  the  act,  nor  make  the  conduct  of  such  bene- 
ficiary a  criterion  either  as  to  such  right  or  amount  of 
recovery.  Such  compensation  should  not  be  increased 
nor  diminished  on  account  of  the  character  or  habits 
of  the  person  entitled  to  the  same :  Consolidated  Stone 
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Co.  V.  Morgan,  160  Ind.  241,  248  (66  N.  E.  696).    The 
evidence  offered  was  properly  excluded. 

In  the  case  mentioned,  under  a  statute  providing  that 
damages  recovered  for  death  caused  by  negligence 
must  inure  to  the  benefit  of  the  widow  and  children,  if 
any,  testimony  in  regard  to  the  habits  and  moral  char- 
acter of  the  widow  of  the  decedent  was  held  to  have 
been  properly  excluded.  The  court  carefully  stated 
the  issues  made  by  the  pleadings  and  instructed  the 
jury  in  part  as  follows : 

**The  law  provides  that  if  an  electric  company, 
transmitting  high  voltage  current,  fails  to  comply  with 
those  requirements  to  which  I  shall  call  your  attention, 
and  death  shall  result  from  such  failure,  then  the  elec- 
tric company  shall  be  liable  for  the  damages  actually 
sustained,  and  there  shall  be  no  limit  as  to  the  amount 
of  damages  which  can  be  recovered,  excepting,  of 
course,  that  the  same  cannot  exceed  the  amount  sued 
for,  nor  can  they  exceed  the  damages  actually  sus- 
tained. ' ' 

After  fully  explaining  the  provisions  of  the  act,  the 
court  further  instructed  the  jury  as  to  the  measure  of 
damages,  to  the  effect  that,  if  they  found  for  the  plain- 
tiff, he  was  entitled  to  recover  the  same  amount  James 
McClaugherty  would  have  been  entitled  to  recover,  had 
he  survived,  but  received  the  injury  **  under  the  same 
circumstances,  and  in  considering  that  question  you 
will  take  into  consideration  his  age  at  the  time  of  re- 
ceiving the  injury,  his  probable  expectancy  of  life,  as 
shown  by  the  evidence,  and  his  earning  capacity,  and 
determine  the  amount,  in  case  you  shall  find  for  the 
plaintiff. '  * 

10.  As  we  'understand  the  contention  of  learned 
counsel  for  the  defendant,  although  upon  this  point 
they  do  not  agree,  the  act  in  question  is  a  *' death*' 
statute,  and  this  is  not  a  survival  action.    In  so  far 
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as  definitions  are  of  any  assistance,  we  would  be  in- 
clined to  the  belief  that  the  law  partakes  of  the  nature 
of  both.  As  said  by  Mr.  Justice  Wolverton,  in 
Hawkins  v.  Barber  etc.  Co.  (D.  C),  202  Fed.  341: 

**So  far  as  it  gives  a  right  of  action  for  the  death, 
•  •  it  is  akin  to  Lord  Campbeirs  Act.  *  *  This  ac- 
tion survives  to  the  widow  of  the  person  killed,  his 
lineal  descendants,  or  adopted  children,"  etc. 

We  quote  from  the  brief  of  one  of  defendant 's  coun- 
sel: 

*^The  Employers'  Liability  Act  of  1910  is  not  a  de- 
pendent  statute,  but  a  survival  statute,  and  is  akin  to 
Section  34,  L.  0.  L.,  and  Section  380,  L.  0.  L.^' 

As  stated  in  our  former  opinion,  the  act  authorizes 
but  one  action  for  an  injury  caused  by  a  violation  of 
the  law  in  case  of  death.  Where  there  is  any  one  of 
the  beneficiaries  named  living  and  in  a  position  to 
bring  the  action,  it  cannot  be  brought  by  the  personal 
representative  of  the  decedent,  under  Section  380, 
L.  0.  L.  The  act  obviates  the  necessity  and  expense 
of  the  appointment  of  an  administrator  for  the  pur- 
pose of  bringing  the  action.  Nevertheless  an  action 
under  Section  4  of  the  act  takes  the  place  of,  and  serves 
practically  the  same  purpose  as  regards  the  amount  of 
compensation  to  be  recovered  as,  an  action  by  an 
administrator  under  Section  380,  L.  0.  L.,  save  that 
there  is  no  limit  as  to  the  amount.  The  proceeds  of  a 
judgment  take  a  different  direction,  not  going  to  the 
estate  of  the  decedent,  but  direct  to  the  beneficiary. 

11.  The  instruction  given  to  which  exception  is  taken 
was  in  substance  the  same  as  the  one  approved  in 
Carlson  v.  Oregon  S.  L.  Co.,  21  Or.  450  (28  Pac.  497), 
which  was  an  action  for  an  alleged  wrongful  death, 
brought    by    an    administrator    under    Section    380, 

78  Or.— 11 
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L.  0.  L.  Under  certain  circumstances  there  may  still 
be  cases  brought  by  a  personal  representative  under 
Section  380,  L.  0.  L.  (Statts  v.  Twohy  Bros.,  61  Or. 
602  (123  Pac.  909),  and  we  do  not  think  the  Em- 
ployers' Liability  Act  indicates  that  a  different  gen- 
eral rule  as  to  the  measure  of  damages  should  be 
applied  in  one  kind  of  a  case  from  that  applied  in  the 
other.  If  there  should  be,  it  would  cause  much  con- 
fusion. As  said  by  former  Justice  Bean  in  the  Carl- 
son case : 

**  There  is  an  inherent  difficulty  in  placing  a  pecuni- 
ary value  upon  human  life;  and  in  an  action  for  the 
wrongful  death  of  a  person,  the  amount  of  damages 
recoverable  must  depend  very  much  on  the  good  sense 
and  sound  judgment  of  the  jury,  upon  all  the  facts 
and  circumstances  of  each  particular  case.  The  jury 
may  mqke  the  estimate  of  damages  themselves,  from 
the  facts  proved,  yet  their  estimate  must  be  based  upon 
the  facts  in  evidence,  and  they  should  be  properly  in- 
structed as  to  the  law  applicable  to  the  facts  before 
them'':  Carlson  v.  Oregon  S.  L.  Co.,  21  Or.  450,  457 
(28Pac.  497,  499). 

The  actual  loss,  within  the  meaning  of  Section  4  of 
the  Employers'  Liability  Act,  as  applied  to  the  facts 
in  the  case  at  bar,  is  the  net  amount  which  the  decedent 
would  probably  have  saved  from  his  earnings  by  his 
skill  and  bodily  labor,  in  his  calling  or  profession, 
during  the  residue  of  his  life,  had  he  survived,  taking 
into  consideration  his  age,  health,  ability,  habits  of 
industry,  sobriety  and  mental  and  physical  skill,  so  far 
as  they  aflfect  his  capacity  for  earning  money  by  ren- 
dering service  to  others  or  accumulating  property. 
This  is  substantially  as  the  trial  court  gave  the  law  to 
the  jury  in  a  general  way.  It  is  not  contended  upon 
this  rehearing  that  the  instructions  requested  as  to  the 
measure  of  damages  were  strictly  accurate,  or  should 
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have  been  given :  Carlson  v.  Oregon  S.  L.  Ry.  Co.,  21 
Or.  450,  457  (28  Pac.  497,  499) ;  Holmes  v.  Oregon  & 
Cal.  R.  R.  (D.  C),  6  Saw.  294  (5  Fed.  523).  The  dam- 
ages are  compensatory,  not  punitive  or  exemplary. 
Nothing  can  be  allowed  as  a  solace  to  wounded  feelings 
or  mental  suffering.  In  fixing  the  amount  under  the 
very  general  and  indefinite  language  of  the  statute, 
much  must  of  necessity  depend  upon  the  judgment  of 
the  jury  upon  the  facts  in  each  particular  case. 

After  a  careful  examination  of  the  record,  and  a  con- 
sideration of  the  able  argument  and  briefs  of  counsel, 
we  do  not  find  any  reversible  error  in  the  record. 

The  judgment  of  the  lower  court  will  therefore  be 
affirmed. 
Affibmed.    On  Beheabing  Formeb  Opinion  ApfboVed. 


Argned  October  6,  affirmed  November  10,  1914. 

OREGON  SUEETY  &  CASUALTY  CO.  v.   PAUL- 
SON. 

(144  Pac.  571.) 

Eq:iiit]r— Equitable  Defenses  to  Legal  Action — Oross-bill — ^Dismissal. 

1.  Under  Section  390,  L.  O.  L.,  providing  that  complaints  in  equity 
in  the  nature  of  a  cross-bill  shall  stay  the  proceedings  at  law,  after 
the  8uit  in  eqaity  has  been  dismissed  the  plaintiff  in  the  action  at 
law  may  proceed  with  his  action,  even  though  an  appeal  from  the 
dismissal  of  the  equity  suit  is  pending. 

[As  to  nature  and  objects  of  cross-bills,  see  note  in  83  Am. 
Dec.  251.] 

From  Multnomah :  Whx-iam  N.  Gatens,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bean. 

This  is  an  action  instituted  by  the  plaintiff,  Oregon 
Surety  &  Casualty  Company,  against  the  defendants, 
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A.  F,  Paulson  and  Josephine  Paulson,  his  wife,  for 
the  recovery  of  the  possession  of  lot  14,  block  65,  Irv- 
ington,  in  the  City  of  Portland,  Multnomah  County, 
Oregon,  and  the  sum  of  $1,000  damages  for  the  deten- 
tion thereof.  The  cause  was  tried  by  the  court  with- 
out a  jury.  A  judgment  for  the  plaintiff  for  the 
restitution  of  the  property  and  for  $680  damages  was 
rendered,  and  the  defendants  appeal.  It  is  alleged  in 
the  complaint,  among  other  things  : 

'  *  That  heretofore  the  said  plaintiff  commenced  a  suit 
in  the  above-entitled  court,  wherein  said  plaintiff  was 
plaintiff  and  the  said  defendants  and  others  were  de- 
fendants ;  that  the  said  suit  was  commenced  by  plain- 
tiff for  the  purpose  of  having  certain  deeds  given  by 
defendants  Paulson  and  Paulson  declared  mortgages, 
and  for  the  foreclosure  of  said  mortgages;  that  said 
deeds  and  mortgages,  among  other  real  property  cov- 
ered and  conveyed  to  said  plaintiff  lot  14,  block  65, 
Irvington,  according  to  the  duly  recorded  plat  thereof 
now  on  file  in  the  oflSce  of  the  county  clerk  of  Multno- 
mah County,  Oregon,  and  that  said  real  estate  is  situ- 
ated in  the  county  of  Multnomah  and  State  of  Oregon ; 
that  thereafter  such  proceedings  were  had  in  said  suit 
that  said  deeds  were  decreed  and  declared  to  be  mort- 
gages, and  a  judgment  was  entered  in  said  suit  fore- 
closing said  mortgages  and  ordering  said  real  estate 
and  other  real  estate  to  be  sold  to  satisfy  plaintiff's 
claim  in  said  suit,  amounting  to  over  $16,000,  and  after 
said  judgment  in  said  suit  was  entered  up  the  plaintiff 
caused  execution  to  be  issued  in  said  suit  and  said  real 
estate  and  other  real  estate  sold  upon  said  execution 
to  satisfy  said  foreclosure  decree,  and  that  said  real 
estate  was  sold  upon  said  execution  upon  the  9th  day 
of  April,  1911,  and  that  the  plaintiff  was  the  purchaser 
at  said  sale,  and  said  real  estate  at  said  sale  was  sold 
to  said  plaintiff,  and  thereafter  said  sale  was  confirmed 
by  the  court,  and  a  certificate  of  sale  was  issued  to  the 
plaintiff  herein  and  delivered  to  it,  and  it  is  now  the 
owner  and  holder  of  said  certificate  and  in  possession 
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thereof;  and  that  said  plaintiff  is  now  the  owner  and 
entitled  to  the  immediate  possession  of  said  real  estate, 
and  said  defendants  wrongfully  withhold  the  same 
from  said  plaintiff,  to  its  damage  in  the  sum  of  $1,000.*' 

The  defendants  filed  an  answer,  consisting  of  a  gen- 
eral denial  of  the  allegations  of  the  complaint.  Claim- 
ing to  be  entitled  to  relief  arising  out  of  facts  requir- 
ing the  interposition  of  a  court  of  equity  and  material 
to  their  defense,  they  filed  a  complaint  in  equity  in  the 
nature  of  a  cross-bill,  attacking  the  decree  in  the  mort- 
gage foreclosure,  and  claiming  that  Oregon  Surety  & 
Casualty  Company  held  title  to  the  lot  in  trust  for 
defendant  A.  S.  Paulson.  For  a  statement  of  the 
issues  joined  in  that  suit,  see  Pauison  v.  Oregon  Surety 
d  Casualty  Co.,  70  Or.  175  (138  Pac.  838).  The  trial 
of  the  suit  resulted  in  a  decree  in  favor  of  the  Oregon 
Surety  &  Casualty  Company,  defendant  therein,  dis- 
missing the  suit.  The  plaintiff  in  the  suit  duly  per- 
fected an  appeal  and  filed  a  bond  for  costs  and  dis- 
bursements, and  also  for  a  stay  of  proceedings  in  the 
equity  suit.  After  the  appeal  had  been  taken  in  the 
equity  suit,  this  ejectment  action  was  tried  over  the 
objections  of  the  defendants,  A.  S.  Paulson  and 
Josephine  Paulson.  Apfirmbd. 

For  appellants  there  was  a  brief  with  oral  arguments 
by  Mr.  Claude  Strahan  and  Mr.  Prank  Schlegel. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  WiJhur  <&  Spencer  and  Mr.  H.  B.  Beckett,  with 
an  oral  argument  by  Mr.  Beckett. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  only  question  raised  upon  this  appeal  by  the 
defendants  is  that  the  court  erred  in  proceeding  to 
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hear  and  determine  this  action  during  the  pendency  of 
the  appeal  in  the  equity  suit  in  the  Supreme  Court, 
under  Section  390,  L.  0.  L.,  which  provides,  among 
other  things,  that  the  filing  of  a  complaint  in  equity  in 
the  nature  of  a  cross-bill  shall  stay  the  proceedings 
at  law.  It  is  now  the  settled  procedure  in  this  state 
that,  where  a  suit  in  equity  in  the  nature  of  a  cross- 
bill has  been  filed  for  the  purpose  of  staying  an  action 
at  law,  such  action  is  stayed  until  the  determination 
of  the  suit  in  equity.  However,  after  the  suit  in 
equity  has  been  dismissed,  and  an  appeal  taken  from 
such  decree  to  the  Supreme  Court,  the  plaintiff  in  the 
action  at  law  has  a  perfect  right  to  proceed  in  the  ac- 
tion and  have  his  case  heard  and  determined.  The 
taking  of  an  appeal  in  the  equity  case  does  not  operate 
as  a  stay  of  proceedings  in  so  far  as  the  law  action  is 
concerned,  where  the  decree  appealed  from  is  favor- 
able to  the  plaintiff  in  the  law  action :  Finney  v.  Egan, 
43  Or.  1  (72  Pac.  136) ;  Donart  v.  Stewart,  63  Or.  76, 
81  (126  Pac.  608).  In  such  cases  the  complaint  in  a 
suit  in  equity  in  the  nature  of  a  cross-bill  and  for  a 
stay  of  the  proceedings  is  regarded  as  in  the  nature 
of  an  injunction,  which,  when  the  same  is  annulled  by 
a  decree  of  the  Circuit  Court,  leaves  the  plaintiff  in 
the  law  action  at  liberty  to  proceed.  The  efficacy  of 
any  judgment  obtained  by  so  proceeding  in  the  action 
at  law,  if  in  favor  of  the  plaintiff  therein,  would  de- 
pend upon  the  result  of  the  decree  upon  the  appeal  in 
the  suit. 

We  do  not  need  to  enlarge  upon  the  clear  enuncia- 
tion of  the  reason  for  this  practice  made  by  this  court 
in  the  case  of  Donart  v.  Stewart,  63  Or.  76,  81  (126 
Pac.  608),  speaking  through  Mr.  Justice  Moore.  There 
was  no  error  in  the  trial  court  proceeding  to  try  this 
action  prior  to  the  determination  of  the  suit  in  equity 
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upon  appeal;  and  as  the  decree  of  this  court  in  the 
equity  suit  was  in  favor  of  the  Oregon  Surety  & 
Casualty  Company,  and  adverse  to  the  defendants 
herein,  the  judgment  is  in  full  force. 

Finding  no  error  therein,  the  same  is  affirmed. 

Affibmed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bubnett  concur. 


Motion  to  dismiss  appeal  overruled  December  2,  1913. 
Argued  on  the  mefrits  July  21,  reversed  September  29,  1914. 
Motion  to  strike  out  the  amended  bill  of  exceptions  allowed  Septem- 
ber 15,  1914. 
Behearing  denied  November  24,  1914. 

McCANN  V.  BURNS. 

(136  Pac.  659;  143  Pac.  1P99;  143  Pac.  916;  143  Pac.  1100.) 

ON  motion  to  dismiss. 

Appeal  and  Error— Time  for  Taking  Appeal— Doatli  of  Party. 

1.  Section  38,  L.  O.  L.,  provides  that  no  action  shall  abate  by  the 
death  of  a  party  if  the  cause  of  action  survive,  and  in  case  of  death 
the  court  may  within  a  year  allow  the  action  to  be  continued  by  or 
against  the  personal  representatives.  Section  550,  subdivision  5,  as 
amended  by  Laws  of  1913,  page  618,  limits  the  time  for  appeal  to 
the  Supreme  Court  to  60  days,  but  extends  the  time  where  the  right 
of  appeal  existed  at  the  taking  effect  of  the  act  (June  3,  1913)  60 
days  from  that  date.  A  plaintiff  obtained  judgment  January  29, 
1913,  and  died  February  12,  1913.  On  September  22,  1913,  the  court 
made  an  order  substituting  the  executor  as  plaintiff.  Held,  that  de- 
fendant had '60  days  from  the  order  of  substitution  within  which  to 
appeal. 

Appeal  and  Brror— ''Biglit.'' 

2.  In  Section  550,  subdivision  5,  L.  O.  L.,  as  amcfnded  by  Laws  of 
1913,  page  618,  limiting  the  time  for  appeal  to  the  Supreme  Court  to 
60  days,  but  extending  the  time  where  the  right  of  appeal  existed  at 
the  taking  effect  of  the  act  to  60  days  from  such  taking  effect,  the 
word  "right"  means  a  privilege,  that  is,  a  prerogative  to  take  an 
appeal,  and  such  right  does  not  exist  between  the  death  of  a  party 
and  an  order  for  the  substitution  of  personal  representatives  as 
partial. 
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ON  MOTION  TO  STRIKE. 

Appeal  and  Error— Secord— Amendment  anA  Correction— Bin  of  Ex- 
ceptions. 

8.  After  argument  of  a  ease  on  appeal,  an  amended  bill  of  ez- 
eeptionsy  allowed  on  the  ex  parte  application  of  the  appellant,  and 
raising  new  questions,  not  raised  by  the  original  bill  of  exceptions, 
win  be  stricken  out  on  motion. 

ON  THE  MEBITS. 

Huaband  and  Wife-— Alienation  of  Affectiooa — ^Actlona — ^ETidence. 

4.  In  an  action  by  a  wife  for  the  alienation  of  the  affections  of 
her  husband,  evidence  lield  insufficient  to  support  a  yerdict  for  plain- 
tiff, 80  that  a  nonsuit  should  have  been  granted. 

[As  to  a  wife's  right  to  sue  for  alienation  of  her  husband's 
affections,  see  notes  in  28  Am.  St.  Bep.  217;  46  Am.  St.  Be|».  472.] 

From  Multnomah :  William  N.  Gatens,  Judge. 

This  is  an  action  commenced  by  Margaret  Burns 
against  H.  C.  Burns  and  Mary  L.  Bums.  On  the  death 
of  plaintiff,  her  executor,  D.  R.  McCann,  was  substi- 
tuted as  plaintiff.  From  a  judgment  for  plaintiff, 
defendants  appeal.  The  facts  are  fully  set  forth  in 
the  opinion  of  the  court  on  the  merits.  Respondent 
moves  to  dismiss  the  appeal.  Motion  Denied. 

Messrs.  Moser  d  McCue,  Mr.  William  A.  Williams, 
Mr.  Marion  B.  Meacham  and  Mr.  B.  A.  Kliks,  for  the 
motion. 

Messrs.  Littlefield  S  Smith  and  Messrs.  McCain, 
Vinton  <&  Burdett,  contra. 

Mb.  Justice  McNaby  delivered  the  opinion  of  the 
court. 

1.  This  is  a  motion  to  dismiss  an  appeal  for  the  rea- 
son the  same  was  not  taken  within  60  days  from  June 
3,  1913.  The  facts  giving  force  to  the  motion  are 
these :  On  January  29,  1913,  Margaret  Burns  obtained 
a  judgment  against  appellants  in  the  Circuit  Court  for 
Multnomah  County,  Oregon.    On  February  12,  1913, 
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she  died.  On  September  22,  1913,  upon  the  applica- 
tion of  D.  B.  McCann,  executor  of  the  last  will  of  de- 
cedent, the  Circuit  Court  made  an  order  substituting 
McCann  as  plaintiff.  On  September  25,  1913,  appel- 
lants caused  a  notice  of  and  undertaking  on  appeal  to 
be  served  on  the  substituted  plaintiff. 

Section  38,  L.  O.  L.,  reads:  **No  action  shall  abate 
by  the  death,  marriage,  or  other  disability  of  a  party, 
or  by  the  transfer  of  any  interest  therein,  if  the  cause 
of  action  survive  or  continue.  In  case  of  the  death, 
marriage,  or  other  disability  of  a  party,  the  court  may, 
at  any  time  within  one  year  thereafter,  on  motion, 
allow  the  action  to  be  continued  by  or  against  his  per- 
sonal representatives  or  successors  in  interest.'^  In 
considering  that  statutory  provision,  this  court  has 
held  that  a  suit  or  action  is  held  in  abeyance  during  the 
time  intervening  between  the  death  of  the  party  and 
the  order  allowing  his  representatives  to  continue  the 
proceedings,  and  that  this  period  is  not  to  be  deemed 
any  part  of  the  time  limited  for  taking  an  appeal: 
Dick  V.  Kendall,  6  Or.  166;  McBride  v.  Northern  Pa- 
cific Ry.  Co.,  19  Or.  65  (23  Pac.  814) ;  Stivers  v.  Byr- 
kett,  56  Or.  565  (108  Pac.  1014, 109  Pac.  386). 

Section  550,  L.  0.  L.,  subdivision  5,  as  amended  by 
Chapter  319,  General  Laws  of  Oregon  for  1913,  pro- 
vides: **An  appeal  to  the  Supreme  Court,  if  not  taken 
at  the  time  of  the  rendition  of  the  judgment  or  decree 
appealed  from,  or  at  the  time  of  making  the  interlocu 
tory  order  appealed  from,  shall  be  taken  by  serving 
and  filing  the  notice  of  appeal,  within  sixty  (60)  days 
from  the  entry  of  the  judgment,  order  or  decree  ap- 
pealed from  or  to  the  Circuit  Court  within  thirty  (30) 
days  after  such  entry  and  not  otherwise;  provided, 
that  in  all  cases  where  the  right  to  an  appeal  to  the 
Supreme  Court  shall  exist  at  the  time  this  act  shall 
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come  into  force,  the  time  for  taking  such  appeal  is 
hereby  extended  for  the  period  of.  sixty  (60)  days 
thereafter.''  This  legislative  enactment  became  effec- 
tive June  3>  1913,  and  60  days  thereafter  ended  at  mid- 
night August  2, 1913. 

Counsel  for  respondent 's  position  is  that  appellants, 
not  having  perfected  their  appeal  until  September  25, 
1913,  are  without  the  statute,  for  the  reason  the 
amendatory  act  states  expressly  that  in  all  cases  where 
the  right  to  appeal  existed  at  the  time  the  act  became 
operative,  it  shall  expire  60  days  thereafter  or  at  mid- 
night August  2,  1913.  Doubtlessly,  that  construction 
of  the  statute  would  be  correct,  if  it  were  not  for  Sec- 
tion 38  supra,  which  suspended  the  action  for  that 
quantity  of  time  between  the  death  of  Margaret  Bums 
and  the  order  allowing  the  substitution  of  McCann  as 
executor,  and  during  which  period  there  was  no  one 
in  esse  upon  whom  service  could  have  been  made,  and 
consequently  no  right  of  appeal  existed. 

2.  The  word  '* right"  in  this  connection  means  a 
privilege,  that  is,  a  prerogative  to  take  an  appeal; 
therefore  appellants'  righj;  of  appeal  did  not  inure 
until  the  day  the  Circuit  Court  made  the  order  of  sub- 
stitution, and  continued  by  force  of  the  statute  until 
60  days  thereafter. 

Counsel  for  respondent  intimate  that  there  is  an- 
other appeal  pending  in  this  court  from  the  same  judg- 
ment. The  record  shows  that  an  ineffectual  attempt 
was  made  to  appeal  prior  to  the  order  of  substitution ; 
but,  on  account  thereof,  the  attempt  was  void,  and  this 
court  did  not  acquire  jurisdiction. 

Motion  to  dismiss  is  overruled. 

Motion  Ovebbulbd. 
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Allowed  fieptember  15,  1914, 

On  Motion  to  Stbikb. 

(143  Pac.  916.) 

Opinion  by  Mr.  Chief  Justice  MgBbidb. 

This  was  an  action  by  Margaret  Burns  against  H.  C. 
and  Mary  L.  Burns,  who  were  the  parents  of  HoUie 
Bums,  for  alienating  the  affections  of  HoUie  Bums 
from  his  wife,  Margaret.  The  plaintiff  had  a  verdict 
and  judgment,  and  subsequently  died,  and  D.  B.  Mc- 
Cann was  appointed  her  administrator.  Thereafter 
the  defendants  appealed. 

3.  Upon  the  argument  and  in  the  briefs  frequent 
reference  was  made  to  the  testimony  in  the  case,  and 
the  transcript  of  the  record  here  contains  an  order 
of  the  court  certifying  such  transcript  of  testimony 
as  a  bill  of  exceptions;  but  the  testimony  is  not  at- 
tached to  the  order,  nor  is  it  on  the  files  of  the  court, 
and  there  is  no  record  of  its  having  been  filed.  Sub- 
sequent to  the  argument  of  the  case  here,  and  after  a 
suggestion  that  a  transcript  of  the  evidence  alone 
would  only  allow  the  appellant  to  raise  the  single  ques- 
tion as  to  the  sufficiency  of  the  evidence  to  go  to  the 
jury,  appellants  applied  to  the  court  ex  parte  for  leave 
to  amend  the  bill  of  exceptions  originally  filed,  or 
which  was  supposed  to  have  been  filed,  when  the  ap- 
peal was  first  brought  here.  The  result  is  practically 
a  new  bill  of  exceptions,  raising  new  questions  that 
could  not  have  been  raised  upon  a  simple  transcript  of 
the  testimony,  which  the  original  bill  of  exceptions  con- 
cededly  was.  While  this  court  has  been  very  liberal 
in  permitting  amendments  to  be  made  to  correct  mis- 
takes in  the  original  bill,  it  has  never  gone  to  the  ex- 
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tent  of  allowing  amendments  to  meet  new  phases  of 
the  case,  developed  upon  the  argument  in  this  court. 

Be8i)ondent  urges,  and  justly,  that  appellants  pre- 
pared and  had  certified  exactly  the  kind  of  bill  they 
asked  for,  and  that  it  is  unjust  that,  after  argument 
here,  they  should  be  permitted  to  present  a  new  bill, 
raising  different  issues  from  those  triable  upon  the 
original  bill.  The  cases  in  this  court  bearing  upon 
this  question  are  State  ex  rel.  v.  Estes,  34  Or.  197 
(51  Pac.  77,  52  Pac.  571,  55  Pac.  25) ;  Block  v.  Sam- 
mons,  37  Or.  600  (55  Pac.  438,  62  Pac.  290) ;  State  v. 
Jennings,  48  Or.  483  (87  Pac.  524,  89  Pac.  421) ;  Fer- 
rari V.  Beaver  Hill  Coal  Co.,  54  Or.  210  (94  Pac.  181, 
95  Pac.  498,  102  Pac.  175,  1016) ;  McGregor  v.  Oregon 
R.  (£  N.  Co.,  50  Or.  527  (93  Pac.  465, 14  L.  B.  A.  (N.  S.) 
668).  In  all  these  cases,  except  the  one  last  cited,  the 
moving  party  was  the  respondent,  who  sought  to  cor- 
rect some  mistake  or  omission  of  the  appellant,  which 
left  the  bill  of  exceptions  in  such  a  condition  that  it 
did  not  state  truly  what  actually  took  place  in  the 
lower  court;  and  in  the  last  case  mentioned  a  paper 
referred  to  in  the  bill  of  exceptions,  and  evidently 
intended  to  have  been  incorporated,  had  been  accident- 
ally omitted,  and  the  court  permitted  it  to  be  incorpo- 
rated after  the  case  had  been  axgued  here.  In  our 
judgment  these  cases  carry  the  rule  as  far  as  this  court 
ought  to  go.  Justice  Hailey,  in  State  v.  Jennings,  48 
Or.  483  (87  Pac.  524,  89  Pac.  421),  speaking  of  the  pre- 
vious holdings  of  this  court  permitting  amendments 
to  the  bill  in  certain  cases,  remarks: 

**It  is  doubtful  whether  this  rule  of  practice,  liberal 
as  it  is,  supports  the  right  in  a  party  to  obtain  by  way 
of  amendment  to  a  bill  of  exceptions  a  substantially 
new  bill  after  the  adjournment  of  the  term." 
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The  order  permitting  the  appellant  to  apply  to  the 
court  below  was  made  ex  parte,  as  many  such  orders, 
are,  and  is  not  binding  upon  respondent. 

The  motion  to  strike  out  the  amended  bill  of  excep- 
tions is  allowed.  Motion  Allowed. 

Mb.  Justice  Moore,  Mb.  Justice  Bubnett  and  Mb. 
Justice  Bamsey  concur. 


Bereried  September  29,  1914. 

Oh  the  Mebits. 

(143   Pae.   1099.) 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

This  action  was  commenced  originally  by  Margaret 
Burns  against  the  parents  of  her  husband  to  recover 
damages  for  the  alleged  alienation  of  the  affections  of 
her  spouse  by  the  defendants.  After  judgment  for  the 
plaintiff  she  died,  and  this  appeal  is  prosecuted  on 
substitution  of  the  present  plaintiff  as  the  personal 
representative  of  the  deceased  wife.  The  amended 
complaint,  after  stating  the  marriage  of  the  plaintiff 
and  her  husband  on  August  17, 1905,  and  the  marriage 
relation  existing  between  the  defendants,  states  that 
she  and  her  husband  lived  happily  together  and  that 
he  was  deeply  attached  to  her  continuously  until 
August  1,  1912.  The  gravamen  of  the  complaint  is 
contained  in  the  fourth  allegation  reading  thus : 

^'That  soon  after  said  marriage,  and  in  and  during 
the  years  1906  to  1912,  defendants  herein  wrongfully 
and  maliciously,  and  with  intent  to  injure  plaintiff,  to 
deprive  her  of  the  comfort  of  her  said  husband's 
society,  support,  love  and  assistance,  and  to  alienate 
his  affections  for  plaintiff,  conspired  together  and 
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sought,  by  coaxing,  by  threats  to  disinherit  said  Hollie 
Bums,  by  making  disparaging  remarks  concerning  the 
plaintiff,  and  by  poisoning  the  mind  of  said  Hollie 
Burns  concerning  the  habits  of  plaintiff  and  concern- 
ing her  religion,  and  in  divers  other  ways,  to  induce 
said  Hollie  Bums  to  separate  himself  from  the  plain- 
tiff and  to  abandon  and  desert  her. ' ' 

She  then  charges  that  since  August  1,  1912,  on 
account  of  the  alleged  misconduct  of  the  defendants, 
her  husband's  affections  for  her  had  been  alienated, 
and  he  had  deserted  and  abandoned  her  to  her  damage 
in  a  sum  specified. 

The  conjugal  relations  of  the  parties  are  admitted 
by  the  answer,  which,  however,  traverses  the  complaint 
in  many  particulars,  especially  as  to  the  excerpts 
quoted  above.  As  new  matter  the  defendants  assert, 
in  substance,  that  they  did  everything  they  could  to 
promote  the  happiness  of  the  young  couple  during 
their  married  life,  and  exerted  all  their  influence  to 
compose  the  little  differences  that  often  arise  between 
young  married  people. 

The  new  matter  in  the  answer  is  denied  by  the  reply. 
A  jury  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendants  appeal. 

BSVEBSED   AND   BsMANDBD. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Edwin  V.  Littlefield,  Mr.  Isham  N.  Smith  and 
Messrs.  McCain,  Vinton  <&  Burdett,  with  oral  argu- 
ments by  Mr.  Littlefield  and  Mr.  Smith. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  B.  A.  Kliks,  Mr.  Marion  B.  Mea^ham,  Messrs. 
Moser  dt  McCue  and  Mr.  William  A.  Williams,  with 
oral  arguments  by  Mr.  Kliks  and  Mr.  Meacham. 
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Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

4.  The  bill  of  exceptions  propounded  in  the  cause 
consists  of  a  literal  report  of  all  the  testimony,  objec- 
tions and  argument  of  counsel,  and  remarks  of  the 
court  exactly  as  they  occurred  at  the  trial.  This  was 
insufficient  to  support  any  of  the  assignments  of  error, 
except  the  one  predicated  on  the  denial  of  the  motion 
for  a  nonsuit.  After  argument  here  the  defendants 
applied  to  the  Circuit  Court  and  obtained  an  amended 
bill  of  exceptions  intended  to  conform  to  the  rules 
laid  down  in  National  Council  v.  McGinn,  70  Or.  457 
(138  Pac.  493),  and  previous  precedents.  This,  how- 
ever, was  stricken  out  on  motion  of  the  plaintiff,  and 
the  cause  is  now  to  be  determined  upon  the  correctness 
of  the  ruling  of  the  Circuit  Court  in  denying  the  motion 
for  a  nonsuit. 

The  plaintiff  and  her  husband  separated  May  18, 
1912,  and  both  of  .them  took  measures  toward  obtain- 
ing a  divorce;  while  the  amended  complaint  asserts 
that  the  plaintiff  retained  the  love  and  affection  of  her 
husband  until  August  1st  of  that  year.  No  act  or 
declaration  of  the  defendants  in  any  way  relating  to 
either  the  plaintiff  or  her  husband  is  shown  to  have 
occurred  later  than  the  month  of  May,  1912,  and  it  is 
manifest  that  her  husband's  affections  for  her  were 
not  alienated  by  anything  done  prior  to  that  time  if 
we  are  to  be  governed  by  the  plaintiff's  pleading. 

Aside  from  that,  however,  a  careful  reading  of  the 
testimony  leads  to  the  conclusion  that  the  allegation 
of  the  complaint  charging  tort  upon  the  defendants  is 
not  proven,  and  that  there  was  no  competent  testi- 
mony to  go  to  the  jury  in  support  of  that  vital  aver- 
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ment.  The  parents  and  the  young  couple  lived  together 
almost  all  the  married  life  of  the  plaintiff  and  her  hus- 
band.  It  was  natural  that  with  two  households  in 
one  dwelling  ihere  should  be  occasionally  some  fric- 
tion between  tne  persons  composing  them,  but  in  every 
instance  of  the  kind,  as  disclosed  by  the  plaintiff's  own 
testimony,  her  husband  sided  with  her.  She  makes 
much  of  what  he  told  her  about  the  threat  of  his  father 
to  disinherit  him,  and,  repeating  the  son's  statement 
to  her,  she  declares  that  he  told  her  his  father  would 
disinherit  him  because  of  his  marriage  to  the  plaintiff. 
There  is  no  testimony,  however,  of  anyone  who  ever 
heard  the  father  threaten  to  disinherit  the  son  on  that 
account.  Her  statements  in  that  respect  were  mere 
hearsay  as  against  the  defendants.  It  is  true  that 
there  is  evidence  of  a  quarrel  between  the  defend- 
ant's father  and  the  son  in  which  the  latter  cursed 
the  parent,  who  retorted  that  unless  the  young  man 
amended  his  ways  he  would  be  disinherited ;  but  on  no 
occasion  did  the  father  ever  assign  the  marriage  rela- 
tion existing  between  the  plaintiff  and  the  son  as  a 
reason  for  such  a  course.  On  a  mere  question  of  fact, 
a  detailed  review  of  the  testimony  would  serve  no  last- 
ing purpose  in  the  reports  of  the  state.  It  is  sufficient 
to  say  that,  in  our  judgment,  the  testimony  fails  to 
support  the  allegations  in  the  complaint  that  the  ac- 
tions of  the  defendants  were  designed  to  alienate  the 
affections  of  the  young  husband  from  his  wife  or  that 
they  had  that  effect.  The  true  key  to  the  situation  is 
disclosed  by  the  testimony  of  the  plaintiff  herself,  who 
relates  how  she  discovered  that  her  husband  had 
taken  up  with  another  woman.  This  solves  the  whole 
question. 
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The  judgment  for  a  nonsuit  ought  to  have  heen  en- 
tered and  the  cause  is  reversed,  with  directions  to  make 
that  disposition  of  the  matter. 

Bevebsed  and  Bemandbd. 

Mb.  Chief  Justice  McBbidb,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bamsey  concur. 


Ditaied  November  24,  1914. 

On  Petition  fob  Beheabino. 

(143  Pae.  1100.) 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

In  the  petition  for  rehearing  counsel  for  respondent 
questions  the  soundness  of  the  opinions  in  Dick  v. 
Kendallf  6  Or.  166,  and  in  McBride  v.  Northern  Pacific 
R.  Co.,  19  Or.  65  (28  Pac.  814),  which  hold  in  effect 
that  the  limitation  of  the  time  for  taking  an  appeal  is 
suspended  during  the  time  intervening  between  the 
death  of  a  party  and  the  substitution  of  his  adminis- 
trator. In  the  latter  case  the  writer  of  this  opinion 
was  the  respondent,  and  strove  strenuously,  but  with- 
out avail,  to  convince  the  Supreme  Court  that  the  view 
now  advanced  by  respondent  was  the  correct  one,  but 
was  overruled.  Were  the  question  res  integra,  the 
view  taken  by  counsel  might  be  adopted,  but  these  de- 
cisions, having  been  made  one  over  38  years  and  the 
other  24  years  ago,  must  be  deemed  to  have  settled  the 
practice  in  this  state. 

Bef erence  is  made  to  the  former  opinion  of  this  court 
on  the  motion  (143  Pac.  917  )i  wherein  this  statement 
occurs : 

u  Or.— is 
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'  *  Upon  the  argument  and  in  the  briefs  frequent  ref- 
erence was  made  to  the  testimony  in  the  case,  and  the 
transcript  of  the  record  here  contains  an  order  of  the 
court  certifying  such  transcript  of  testimony  as  a  bill 
of  exceptions ;  but  the  testimony  is  not  attached  to  the 
order,  nor  is  it  on  the  files  of  the  court,  and  there  is 
no  record  of  its  having  been  filed/' 

Further  investigation  showed  this  statement  to  have 
been  a  mistake.  The  first  appeal  was  taken,  and  the 
bill  of  exceptions  prepared,  while  the  plaintiff  was  still 
living,  and  the  transcript  of  testimony  and  bill  of  ex- 
ceptions were  entitled  Burns  v.  Burns,  Subsequently 
Mrs.  Burns  died,  and  a  new  appeal  was  taken.  Ap- 
plication was  made  to  the  court  to  withdraw  the  tran- 
script of  testimony,  which  was  granted,  and  the  bill 
was  then  made  a  part  of  the  second  transcript.  Later 
it  was  again  taken  from  the  files  for  the  purpose  of  use 
in  preparing  the  amended  bill  of  exceptions,  and  when 
it  was  returned  the  clerk,  probably  misled  by  the  title, 
placed  it  with  the  papers  in  Burns  v.  Burns,  and  as 
a  result  it  was  overlooked  when  the  motion  to  strike 
out  the  amended  bill  of  exceptions  was  considered. 

Upon  the  merits,  the  court  is  still  of  opinion  that 
there  is  no  testimony  tending  to  show  that  any  act  or 
word  of  defendants  alienated  the  affections  of  their 
son  from  his  wife.     Reversed.    Beheabino  Denied. 

Mr.  Justice  Moore,  Mr.  Justice  Burnett  and  Me. 
Justice  Bamsey  concur. 
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Argued  September  11,  reversed  October  6,  rehearing  denied  Novem- 
ber 24,  1914. 

HADLEY  V.  HADLEY.* 

(144  Pac.  80;  144  Pac.  82.) 

Dower— Property  Sabject— "Egnltablo  Estata.** 

1.  Undcrr  Section  7286,  L.  O.  L.,  giving  a  widow  dower  in  lands 
whereof  her  husband  was  seised  of  an  estate  of  inheritance,  she  has 
no  dower  in  equitable  estate  in  lands,  such  as  a  partnership  interest 
in  lands  held  in  thcr  name  of  a  surviving  partner. 

Exocaton  and  AdmUiiBtraton  —  DistribnUona  of  Estate  —  Penonal 
Property. 

2.  The  personal  property  of  a  decedent  goes  by  operation  of  law 
to  the  administrator  and  must  be  distributed  by  him. 

Exectttors  and  Admlnlatraton — Bettlonent  of  Estate — Collection  of 
Assets. 

3.  It  is  the  duty  of  a  general  administrator,  if  he  has  reason  to 
believe  that  a  partnership  existed  between  the  decedent  and  his  son, 
in  whose  name  the  property  was  held,  to  have  it  inventoried  as 
eueh  and^  if  necessary,  bring  suit  therefor  against  the  person  in  pos- 
session, or  to  resign. 

Descent  and  Distrlbntionr— Action  by  Heir— Fallnro  of  Administrator 
to  Act. 

4.  Where  the  personal  representative  of  a  decedent  refuses  to  act 
where  it  is  claimed  that  a  partnership  exists  between  the  decedent 
and  another  who  held  the  title  to  the  property  in  his  own  name,  the 
widow  may  apply  in  equity  to  reduce  to  the  possession  of  the  ad- 
ministrator the  outstanding  assets,  and  this  suit  can  only  operate  in 
aid  of  the  administration. 

Descant  and  Distribntion — Action  by  Heir — Conditions  Precedent. 

5.  In  a  suit  by  a  widow  to  have  property  standing  in  the  name 
of  decedent's  son  declared  to  be  partnership  property  of  the  dece- 
dent and  hie  son,  where  the  answer  denies  that  the  property  is  part- 
nership property  and  the  widow  admits  receiving  a  sum  from  the 
son  in  settlement  of  her  claim,  but  alleges  that  she  was  induced  to 
accept  it  by  fraud,  she  cannot  maintain  the  suit  without  tendering 
back  the  sum  received. 

Descent  and  Distribntion— Action  by  Heir— Eellef  Awarded. 

6.  A  widow,  claiming  that  certain  property  standing  in  the  name 
of  decedent's  son  was  partnership  property  of  the  decedent  and  his 
son,  cannot  maintain  a  suit  to  have  her  interest  therein  as  heir  ad- 
judged, but  only  to  dcrtermine  that  the  interest  of  the  decedent  in 

*Upon  the  deceased  partner's  widow's  right  of  dower  in  partner- 
ship real  estate,  see  note  in  27  L.  S.  A.  340. 
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the  partnership  is  property  of  his  estate  to  be  administered  in  the 
usual  manner. 

[As  to  dower  rights  in  partnership  lands,  see  note  in  Ann.  Cai. 
1912A,  410.] 

Attomey  and  Oliont^Iiieii  for  AUorney*!  Feet. 

7.  In  a  suit  to  have  property  standing  in  the  same  of  decedent's 
son  adjudged  to  be  partnership  property,  the  eourt  cannot  create  a 
lien  in  favor  of  the  plaintiffs  attorney  on  the  property. 

[As  to  lien  of  attorneys  for  services,  see  note  in  51  Am.  St. 
Bep.  251.] 

From  Tillamook:  James  U.  Campbell,  Judge, 

Department  2.     Statement  by  Mb.  Justice  Eakin. 

One  C.  B.  Hadley,  a  resident  of  Tillamook  County, 
Oregon,  died  December  7,  1911.  The  plaintiff  is  his 
widow,  and  she  brings  this  suit,  alleging  that  C.  B. 
Hadley  in  his  lifetime  was  a  partner  with  C.  E.  Had- 
ley, his  son;  that  they  did  business  together  for  many 
years  under  the  partnership  name  of  C.  E.  Hadley, 
and  at  t^  time  of  the  death  of  C.  B.  Hadley  there  was 
a  large  amount  of  partnership  property  in  the  name 
and  possession  of  C.  E.  Hadley — ^namely,  real  estate 
of  the  probable  value  of  $75,000,  and  personal  prop- 
erty of  the  value  of  $180,000 ;  that  C.  W.  Talmage  was 
appointed  administrator  of  the  estate  of  C.  B.  Hadley, 
but  that  he  refuses  to  inventory  the  property  of  the 
said  partnership  estate  as  such.  Plaintiff  seeks  to 
have  determined  the  question  of  the  existence  of  the 
partnership  and  the  property  belonging  thereto,  her 
dower  in  the  real  estate  as  well  as  in  the  personal 
property,  and  to  be  adjudged  the  owner  thereof;  also 
to  have  determined  the  fees  to  be  allowed  her  attorney 
for  bringing  this  suit.  She  asks  that  C.  E.  Hadley 
be  compelled  to  account  to  the  estate  of  C.  B.  Hadley 
for  the  said  partnership  property;  that  C.  B.  Hadley 's 
estate  be  declared  the  owner  of  an  undivided  half  inter- 
est in  said  real  estate  described  in  the  complaint  and 


Nov.  1914.]  Hadley  i;.  Hadlet.  181 

in  the  personal  property  in  the  hands  of  C.  E.  Had- 
ley ;  and  that  C.  W.  Talmage  be  appointed  receiver  of 
the  said  property  pending  the  litigation.  To  this  com- 
plaint the  defendant  C.  E.  Hadley  makes  answer  deny- 
ing the  existence  of  said  partnership,  and  alleging  that 
he  is  the  owner  personally  of  all  of  said  property  re- 
ferred to  in  the  complaint.  After  the  said  case  was 
at  issue  and  ready  for  trial,  plaintiff  and  defendant 
C  E.  fiadley  made  a  pretended  settlement  of  plain- 
tiff's interest  in  said  partnership  property  for  the  con- 
sideration of  $7,000  paid  to  her;  and  plaintiff  having 
neglected  to  have  said  suit  dismissed,  on  March  22, 
1913,  C.  E.  Hadley  filed  a  supplemental  answer  set- 
ting up  the  said  settlement  and  asking  for  the  dis- 
missal of  said  suit.  Plaintiff  filed  a  reply  to  said 
supplemental  answer  alleging  fraud  in  the  said  settle- 
ment, and  asking  that  the  settlement  be  declared  void; 
that  plaintiff  be  allowed  to  retain  said  $7,000  paid 
thereon;  and  that  it  be  deemed  an  equitable  advance 
to  plaintiff  of  the  amount  that  may  be  found  due  upon 
her  share  of  said  estate  upon  final  adjudication  thereof. 
Thereupon  testimony  was  taken  upon  the  issues  ten- 
dered by  the  complaint,  answer  and  supplemental  an- 
swer and  reply.  At  the  close  of  plaintiff's  testimony 
defendants  moved  for  a  dismissal  of  said  suit  for  the 
reason  that  plaintiff  has  not  established  the  allega- 
tions of  the  complaint  entitling  her  to  any  relief,  which 
motion  was  sustained  and  the  suit  dismissed.  Plain- 
tiff appeals  to  this  court. 

Bevebsed  and  Bemanded. 

■ 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Oak  Nolan  and  Mr.  R.  J.  Rowland,  with  an  oral 
argument  by  Mr.  Oak  Nolan. 
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For  respondents  C.  E.  Hadley,  D.  J.  Hadley  and 
Maud  Sharp,  there  was  a  brief  over  the  names  of  Mr. 
Ralph  R.  Duniway  and  Mr.  Sidney  S.  Johnson,  with  an 
oral  argument  by  Mr.  Duniway. 

For  respondent  C.  W.  Talmage,  administrator  of  the 
estate  of  C.  B.  Hadley,  deceased,  there  was  a  brief  and 
an  oral  argument  by  Mr.  George  G.  Bingham. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  In  the  pleadings,  as  well  as  at  the  trial,  plaintiff 
seeks  to  have  her  dower  in  the  partnership  property 
declared  and  admeasured  to  her,  and  that  she  have 
judgment  for  her  half  interest  in  her  husband's  inter- 
est in  said  partnership  property.  The  main  purpose 
of  this  suit  seems  to  be  to  recover  the  widow's  share 
of  the  estate's  interest  in  said  partnership.  The  title 
to  the  real  estate  in  said  partnership  is  in  C.  E.  Had- 
ley, and  therefore  the  interest  of  the  real  estate  is  an 
equitable  interest;  and  a  widow  has  no  dower  in  an 
equitable  estate  in  lands :  Section  7286,  L.  0.  L. ;  Bur- 
ton V.  Moffitt,  3  Or.  29;  Neal  v.  Davis,  53  Or.  423 
(99  Pac.  69,  101  Pac.  212). 

2.  And  distribution  of  personal  property  of  the  es- 
tate must  come  through  the  administrator.  In  Casta 
V.  Murray,  47  Or.  57  (81  Pac.  388,  883),  it  is  said  that 
upon  the  death  of  any  person  his  personal  property 
passes  by  operation  of  law  to  the  personal  repre- 
sentatives, from  whom  only  the  title  thereto  can  be  de- 
rived; and  in  Hillmanv.  Young,  64  Or.  73  (127  Pac. 
793, 129  Pac.  124),  it  is  said  that  the  personal  property 
of  a  deceased  person  goes  by  operation  of  law  to  the 
administrator  and  must  be  distributed  by  him. 
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3.  It  was  the  duty  of  the  general  administrator,  if 
he  had  reason  to  believe  there  was  a  partnership,  to 
have  inventoried  it  as  such,  and,  if  necessary,  bring 
suit  for  the  recovery  thereof  from  the  person  in  pos- 
session, if  there  was  a  reasonable  ground  to  believe  a 
partnership  existed,  as  is  disclosed  by  the  adminis- 
trator's answer  in  this  proceeding.  If  he  was  unwill- 
ing to  do  his  duty  in  relation  thereto,  he  should  have 
resigned  as  such  administrator  and  let  some  other  per- 
son attend  to  it. 

4.  So  that  the  plaintiff  had  no  personal  interest  in 
any  of  the  property,  real  or  personal,  until  the  close 
of  the  administration  of  the  estate ;  but  under  Hillman 
V.  Young,  supra,  where  the  personal  representative 
neglects  or  refuses  to  act,  which  was  the  case  here,  the 
heir  may  apply  in  equity  to  reduce  to  the  possession 
of  the  administrator  the  outstanding  assets  of  the  part- 
nership, so  that  it  may  be  included  in  the  estate,  and 
this  suit  can  only  operate  in  aid  of  the  administration. 

5.  Plaintiff  by  her  reply  to  the  supplemental  answer 
admits  the  settlement  alleged  therein,  but  alleges  fraud 
by  the  defendant  C.  E.  Hadley  in  procuring  it ;  and  she 
seeks  to  have  it  declared  void,  but  asks  to  retain  the 
$7,000  as  part  of  her  dower  share  of  the  estate  in  the 
final  decision  of  this  case.  This  is  upon  the  assump- 
tion that  the  partnership  exists  as  she  alleges  in  the 
complaint  and  that  she  will  have  that  amount  due  her 
from  said  property,  which  is  denied  by  the  answer, 
and  we  have  no  right  to  assume  that  it  exists.  When 
she  filed  her  reply  to  the  supplemental  answer,  she 
should  have  proved  the  fraud  and  offered  to  put  the 
defendant  in  statu  quo  by  tendering  back  the  $7,000. 
The  question  of  fraud  was  not  tried  out  or  passed  upon 
by  the  Circuit  Court,  and  there  was  no  tender  back 
of  the  $7,000  as  a  condition  of  her  right  to  proceed 
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with  the  trial.  The  fraud  entitling  her  to  rescind  the 
contract  of  the  settlement  and  to  proceed  with  the  trial 
must  be  established  before  the  court  as  a  condition  of 
her  proceeding  therewith.  There  are  a  great  many 
matters  suggested  on  this  appeal  that  we  have  not  dis- 
cussed and  deem  them  entirely  immaterial,  as  we  can- 
not give  final  decision  on  this  appeal. 

6.  The  case  ought  to  go  back  to  the  trial  court  for 
complete  trial  between  the  parties  as  to  the  existence 
of  the  partnership  and  for  final  disposition  there ;  and 
if  the  partnership  is  found  to  exist,  the  decree  should 
be  rendered  in  favor  of  the  estate,  putting  the  admin- 
istrator in  charge  thereof  for  final  settlement  and  dis- 
tribution. The  settlement  made  with  plaintiff  cannot 
prejudice  the  rights  and  duties  of  the  administrator 
to  take  notice  of  the  partnership,  if  there  be  one,  and 
to  administer  the  same  in  the  usual  manner.  Plain- 
tiff can  only  sue  to  have  the  property  adjudged  part- 
nership property  of  C.  B.  Hadley,  deceased,  and  C.  E. 
Hadley,  and  to  determine  that  the  interest  of  C.  B. 
Hadley  is  the  property  of  his  estate,  to  be  administered 
in  the  usual  manner,  and  not  to  adjudge  her  interest 
therein  as  an  heir  or  distributee.  That  can  only  be 
done  in  the  County  Court  at  the  close  of  the  adminis- 
tration, and  plaintiff's  interest  in  said  property  can 
only  be  recognized  to  that  extent.  In  Hillman  v. 
Young,  64  Or.,  at  page  90  (129  Pac,  at  page  126),  the 
procedure  in  such  a  case  is  fairly  well  outlined : 

**  'When  an  administrator  refuses  to  bring  an  action 
upon  a  claim  due  the  estate,  heirs,  creditors  and  others 
interested  in  its  collection  should  have  an  adequate 
remedy.  *  *  It  is,  in  effect,  an  action  for  the  benefit 
of  the  estate  brought  in  the  name  of  the  heirs  or  cred- 
itors because  the  personal  representative  has  refused 
to  bring  it '  *  *  Here  it  is  manifest  by  the  allegations 
of  the  complaint,  as  well  as  avowals  of  the  answer  of 


Nov.  1914.]  Hadley  v.  Hadlby.  185 


the  executor,  Jones,  that  he  was  claiming  the  property 
in  question  as  his  own,  and  would  not  take  any  steps 
to  reduce  it  to  the  possession  of  the  estate  that  it  might 
be  distributed  to  the  heirs.  The  case  was  ripe  for  the 
interposition  of  equity  at  the  suit  of  the  heirs  in  aid 
of  proper  administration  of  the  estate,  in  order  that 
the  course  of  the  descent  and  distribution  laid  down 
by  law  might  not  be  hindered  or  obstructed  by  the  un- 
warranted assumption  of  the  administrator." 

7.  It  is  not  the  province  of  this  court  to  create  a  lien 
in  favor  of  plaintiflF  's  attorney  on  the  property,  as  the 
property  is  not  plaintiff's  property,  nor  is  this  adjudi- 
cation thereof  in  her  favor.  If  the  estate  is  liable  for 
an  attorney's  fee,  that  is  a  matter  to  be  settled  in  the 
County  Court,  and  is  inmaaterial  here. 

The  decree  of  the  lower  court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Bevebsed  and  Remanded. 

Mb.  Chief  Justice  McBbidb,  Mb.  Justice  Bean  and 
Mb.  Justiob  McNaby  concur. 


Denied  November  24,  1914. 

On  Petition  fob  Beheabino. 

(144  Pac.  82.) 

Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

The  petition  for  rehearing  insists  that  this  court 
should  make  final  decree  in  the  case  without  sending 
it  back;  but  the  trial  in  the  Circuit  Court  was  pre- 
sented upon  an  entirely  wrong  theory  of  the  law,  and 
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the  case  being  finally  submitted  on  snch  theory,  it  came 
before  this  court  upon  issues  not  properly  involved. 
The  case  was  disposed  of  upon  a  motion  to  dismiss  the 
suit.  The  alleged  partnership  estate,  if  the  complaint 
be  true,  is  large,  and  the  proper  issue  not  having  been 
raised,  there  might  be  a  wrong  done  the  estate  if  the 
present  decree  be  affirmed.  Equitable  principles  seem 
to  require  that  the  case  be  sent  back  to  the  Circuit 
Court  that.it  may  be  properly  presented.  The  real 
issue,  if  properly  made,  was  lost  sight  of  at  least  by 
appellant  In  denying  this  motion  we  do  not  want  to 
appear  to  approve  appellant's  construction  of  the 
opinion. 
The  petition  is  denied.  Behbabinq  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  MoNaby  concur. 


Argaed  October  7,  afirmed  Octaber  24,  rehearing  denied  Norember 

24,  1914. 

FIRST  NAT.  BANK  v.  HAWKINS. 

(144  Pae.  131.) 

■ 

Frandi^  Statute  of — Snffldency  of  Memoraadum — ^Eziiression  of  Ckm- 
alderatlon — *'VaIne  Beceived." 

1.  The  words  "value  received/'  without  going  into  detail,  is  a  sofB- 
cient  expression  of  the  consideration  within  Section  808,  L.  O.  L., 
providing  that  an  agreement  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  is  void  unless  the  same  or  some  note  or  memo- 
randum thereof,  expressing  "the"  consideration,  be  in  writing. 

[As  to  when  the  consideration  of  a  contract  it  sufficiently  ttx- 
pressed,  see  note  in  60  Am.  St.  Bep.  432.] 

Ouaranty— Bequlsltea  and  Validity — OoiudderatioiL 

2.  A  guaranty,  to  be  valid,  must  be  upon  a  valuable  considera- 
tion, and,  where  mad«  after  the  completion  of  the  principal  eon- 
tract,  there  must  be  a  new  consideration. 
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Guaranty— Baqnisites  aad  Validity-- Consideration. 

3.  When  a  guaranty  is  contemporaneous  with  the  principal  eon- 
tract,  the  consideration  need  not  be  distinct  from  that  for  the  note, 
but  it  will  be  presumed  to  be  upon  consideration  of  the  credit  to 
the  principal  debtor. 

[At  to  promises  to  pay  the  debt  of  another,  see  notes  in  5  Am. 
Bee.  321;  46  Am.  Bep.  296.] 

rtanda.  Statute  of — Sufficiency  of  Menunrandum — ^ExpreeBion  of  Con- 
sideration. 

4.  Under  Section  5857,  L.  O.  L.,  proriding  that  every  negotiable 
instrument  is  deemed  prima  facte  to  have  been  issued  for  a  valuable 
consideration,  and  every  person  whose  signature  appears  thereon  to 
have  become  a  party  for  value,  a  guaranty  indorsed  upon  a  note 
and  signed  by  the  guarantors  is  valid,  notwithstanding  Section  808, 
rcrquiring  an  agreement  to  answer  for  the  debt,  default  or  miscar- 
riage of  another  to  be  in  writing,  expressing  the  consideration. 

From  Linn:  Percy  R.  Kelly,  Judge. 

This  is  an  action  by  the  First  National  Bank  of 
Albany,  a  corporation,  against  J.  M.  Hawkins,  George 
H.  Crowell  and  J.  C.  Holbrook,  in  which  plaintiff  re- 
covered judgment  and  defendants  appeal. 

Apfibmbd. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Hewitt  do  Sox,  with  an  oral  argument  by  Mr. 
Henry  H.  Hewitt. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Weatherford  &  Weatherford,  with  an  oral 
argument  by  Mr.  James  K.  Weatherford. 

Department  2.  Mb.  Justicb  McNaby  delivered  the 
opinion  of  the  court. 

On  April  20,  1912,  one  Harry  M.  Hawkins  executed 
and  delivered  to  plaintiff  a  promissory  note  for  $7,000, 
which  he  promised  to  liquidate  on  the  30th  day  of  June 
following,  with  interest  at  the  rate  of  8  per  cent  per 
annum.  Synchronously,  and  for  the  purpose  of  fur- 
ther assuring  the  payment  of  the  obligation,  defend- 
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ants  subscribed  to  a  contract  of  guaranty  on  the  back 
of  the  note  in  these  terms : 

*' Albany,  Oregon,  April  20,  1912. 
**For  value  received,  I  hereby  guarantee  the  pay- 
ment of  the  within  note  and  waive  protest,  demand  and 
notice  of  nonpayment  thereof. '  * 

Failing  to  collect  the  note  from  the  maker,  Harry 
M.  Hawkins,  plaintiff  brings  this  action  against  de- 
fendants to  reduce  the  note  to  a  judgment.  A  de- 
murrer was  filed  to  the  complaint  upon  the  assumption 
that  the  pleading  does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action.  The  Circuit  Court  over- 
ruled the  demurrer,  which  action  supplies  the  ground 
for  this  appeal. 

1.  Very  ably  it  is  contended  by  counsel  for  defend- 
ants that  the  contract  of  guaranty  is  void  on  account 
of  its  failure  to  express  the  consideration;  the  argu- 
ment proceeding  upon  the  idea  that  the  contract  is 
purely  an  agreement  to  answer  for  the  debt,  default 
or  miscarriage  of  another  within  the  meaning  of  the 
statute  of  frauds :  Section  808,  L.  O.  L.  Supporting 
the  judgment  of  the  trial  court,  counsel  for  plaintiff 
argue  that  the  phrase  ** value  received*'  is  a  sufficient 
statement  of  the  consideration  to  satisfy  the  statute. 
Conceding  that  there  is  some  diversity  of  judicial 
thought  as  to  the  manner  and  the  fullness  with  which 
the  consideration  is  required  to  be  expressed  by  the 
statute  of  frauds,  respecting  the  promise  or  engage- 
ment to  pay  the  debt  of  another,  yet  we  think  the  de- 
cided weight  of  authority  and  by  far  the  better  course 
of  reasoning  lie  with  those  courts  which  hold  that  the 
words  ** value  received"  are  a  sufficient  expression  of 
the  consideration,  without  delineating  in  detail  what 
the  consideration  is:  Brewster  v.  Silence,  11  Barb. 
(N.  Y.)  144;  Douglass  v.  Eowland,  24  Wend.  (N.  T.) 
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35;  Day  v.  Elmore,  4  Wis.  190;  Cheney  v.  Cook,  7  Wis. 
413 ;  Church  v.  Brown,  21  N.  Y.  316 ;  Miller  v.  Cook,  23 
N.  Y.  496;  2  Daniel,  Negotiable  Instruments  (6  ed.), 
§  1767. 

2,  3.  It  is  essential  to  the  validity  of  a  guaranty  that 
it  should  be  upon  a  valuable  consideration,  and,  where 
the  guaranty  is  made  after  the  completion  of  the  prin- 
cipal contract,  there  must  be  a  new  consideration  to 
support  it ;  but  when  the  guaranty  is  contemporaneous 
with  the  principal  contract,  as  it  is  in  this  case,  it  is 
not  necessary  that  the  consideration  should  be  distinct 
from  that  upon  which  the  note  was  executed.  Un- 
questionably the  inducement  which  moved  plaintiff  to 
engage  in  the  transaction  was  the  additional  strength 
which  the  contract  of  guaranty  imparted  to  the  note. 
The  credit  was  not  alone  given  to  the  maker  of  the 
note,  but  to  the  guarantors  as  well,  and  inasmuch  as 
the  guaranty  was  made  prior  to  the  delivery  of  the 
note,  it  will  be  presumed  to  be  upon  consideration  of 
the  credit:  Parkhurst  v.  Vail,  73  111.  343;  Draper  v. 
Snow,  20  N.  Y.  331  (75  Am.  Dec.  408) ;  C alburn  v. 
Averill,  30  Me.  310  (50  Am.  Dec.  630) ;  Cahill  Iron 
Works  V.  Pemberton,  48  App.  Div.  468  (62  N.  Y.  Supp. 
944). 

As  guaranties  are  contracts  of  extensive  use  in  the 
commercial  world,  upon  the  faith  of  which  large  credits 
and  advances  are  made,  care  should  be  taken  to  hold 
the  parties  bound  to  the  full  extent  of  their  engage- 
ment, therefore  technical  distinctions  should  not  be  in- 
dulged to  give  freedom  to  those  who  are  responsible 
for  the  contracts  which  their  credit  inspires. 

4.  Aside  from  the  views  heretofore  expressed  we 
think  the  law  of  this  case  is  covered  by  *  *  the  Uniform 
Negotiable  Instruments  Law'*  (Section  5857,  L.  0.  L.), 
which  provides : 
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**  Every  negotiable  instrument  is  deemed  prima  facie 
to  have  been  issued  for  a  valuable  consideration,  and 
every  person  whose  signature  appears  thereon  to  have 
become  a  party  thereto  for  value." 

Under  this  section,  every  person  whose  signature 
appears  on  a  negotiable  instrument  is  presumed  to 
have  become  a  party  thereto  for  value;  consequently 
when  the  complaint  embraces  the  averment  that  de- 
fendants at  the  time  the  note  was  given  signed  the 
contract  of  guaranty  upon  the  back  of  the  instrument, 
a  cause  of  action  was  alleged  sufficient  to  overthrow 
any  attack  by  a  demurrer.  The  place  where  the  sig- 
natures appear  on  the  negotiable  instrument  is  immate- 
rial ;  the  material  fact  being  that  there  are  signatures 
thereon,  and  when  so  alleged  and  proved,  the  presump- 
tion follows  that  the  parties  annexing  their  names  did 
80  for  a  valuable  consideration. 

Let  the  judgment  be  affirmed. 

Affibmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


Argued  October  14,  affirmed  November  24,  1914. 

WEISHAAE  V.  PENDLETON. 

(144  Pae.  401.) 

BUIb  and  Notes — ^Execution — Payable  to  FlctitioiiB  Person. 

1.  Section  5842,  L.  O.  L.,  provides  that  a  notef  made  payable  to 
the  order  of  a  fictitious  person  is  payable  to  bearer,  if  the  person 
who  makes  it  so  payable  knows  that  the  payee  is  fictitious.  Held, 
that  where  it  was  alleged  and  found  that  defendants  executed  a  note 
to  C,  who  was  a  fictitious  person,  and  that  the  note  was  delivered 
to  plaintiff,  who  paid  value  therefor,  and  that  he  was  the  holder,  and 
no  person  other  than  plaintiff  had  ever  owned  or  held  the  note,  such 
findings  were  sufficient  to  sustain  a  judgment  for  plaintiff,  in  the  ab- 
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senee  of  any  further  findingr  that  the  defendants  did  not  know  that 
the  note  had  btfen  executed  to  a  fictitious  person. 

[As  to  effect  of  notes  issued  to  fictitious  payees,  see  note  in 
55  Am.  Bep.  472.] 

Plaadlng — OompUint — Soillciency  After  Verdict 

2.  Whcfn  a  complaint  has  not  been  attacked  by  motion  or  de- 
murrer, and  contains  alleviations  from  which  a  fact  necessary  to  be 
alleged  may  be  inferred,  it  will  be  held  good  after  verdict,  though 
it  would  hare  been  bad  on  demurrer,  and  crvery  reasonable  inference 
or  intendment  will  be  invoked  to  support  it. 

[As  to  when  general  verdict  cures  defects  in  pleading,  see  notcf 
in  1  Am.  Dec.  210.] 

BlUi  and  Notes— Actlon^Oomplalnt—Findinga. 

3.  An  amended  complaint  in  an  action  on  a  note  alleged,  and  the 
trial  court  found,  that  the  notcr  was  executed  and  delivered  by  the 
makers  to  plaintiff  and  that  he  paid  value  therefor,  and  that  C, 
whose  name  appeared  as  payee,  was  a  fictitious  person;  the  note 
never  having  been  dcflivered  to  him,  and  he  never  having  had  any 
interest  therein.  Defendant  P.,  one  of  the  makers,  alleged  that  he 
had  signed  it  for  the  accommodation  of  the  other  makers,  by  reason 
of  their  alleged  misrepresentations,  and  that  the  payee  was  a  ficti- 
tious person,  but  did  not  allege  that  he  (P.)  did  not  know  the  fact 
when  he  signed  the  note.  Held,  that  it  would  be  inferred  from  such 
findings  that  P.  and  the  other  makers  of  the  note,  when  they  exe- 
cuted it  to  plaintiff,  knew  that  the  payee  was  a  fictitious  person,  and 
the  findings  were  therefore  sufficient  to  sustain  a  judgment  for  plain- 
tiff. 

Trial— Ttial  to  Ooart— Flndinga  of  Fact. 

4.  Where  an  action  at  law  is  tried  to  the.  court,  the  court  of  its 
own  motion  should  make  and  file  findings  of  fact  covering  the  ma- 
terial issues  raised  by  thcr  pleadings;  but,  if  either  party  desires  find- 
ings on  issues  made  by  the  evidence  outside  the  pleadings,  he  must 
request  the  court  to  make  such  findings,  and  without  such  request 
error  cannot  be  predicated  on  the  court's  failure  to  make  them. 

From  Multnomah :  Henbt  E.  McGinn,  Judge. 

This  is  an  action  by  Andrew  Weishaar  against  D.  E. 
Pendleton,  Wm.  S.  Flynn  and  N.  F.  Canavan,  appel- 
lants, and  Thos.  Edgar,  J.  Susee  and  Jake  Cole,  to  re- 
cover the  amount  due  on  a  promissory  note.  There 
was  a  judgment  for  plaintiff  and  the  defendants 
Pendleton,  Flynn  and  Canavan  appeal.  The  facts  are 
set  out  in  the  opinion  of  the  court.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Henry  J.  Bigger. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  A.  B.  Carter  and  Messrs.  Latourette  &  Latour- 
ette,  with  an  oral  argument  by  Mr.  J.  R.  Latourette. 

Department  1.  Mb.  Jushcb  Bamset,  delivered  the 
opinion  of  the  court. 

The  defendants  Pendleton,  Edgar  and  Susee,  on  the 
23d  day  of  October,  1912,  made  and  delivered  to  the 
plaintiff  a  promissory  note,  of  which  the  following  is 
a  copy : 

''$400.00.  Portland,  Oregon,  October  23,  1912. 

''Ninety  days  after  date,  without  grace,  I  promise 
to  pay  to  the  order  of  Jake  Cole,  at  the  office  of  Ful- 
ton &  Bowerman,  at  Portland,  Oregon,  four  hundred 
and  no/100  dollars  in  gold  coin  of  the  United  States 
of  America,  of  the  present  standard  value,  with  inter- 
est thereon  in  like  gold  coin  at  the  rate  of  8  per  cent 
per  annum  from  date  until  paid,  for  value  received, 
interest  to  be  paid  at  maturity,  and  if  not  so  paid  the 
whole  sum  of  both  principal  and  interest  to  become 
immediately  due  and  collectible  at  the  option  of  the 
holder  of  this  note ;  and  in  case  suit  or  action  is  insti- 
tuted to  collect  this  note,  or  any  portion  thereof,  I 
promise  to  pay,  in  addition  to  the  costs  and  disburse- 
ments provided  by  statute,  such  additional  sum  in  like 
gold  coin  as  the  court  may  adjudge  reasonable  for  at- 
torney 's  f eeS|  to  be  allowed  in  said  suit  or  action. 

"Thomas  Edgab. 

*'D.  E.  Pendlbtoit. 

**J.   SUSEB.'' 

This  action  was  brought  upon  said  promissory  note 
to  recover  the  said  sum  of  $400  and  internist  and  at- 
torney's  fees,  etc.  The  complaint  is  in  proper  form. 
The  complaint  contains,  inter  alia,  the  following 
allegations : 

' '  That  the  name  of  Jake  Cole  appears  in  said  note  as 
the  payee  thereof,  but  that  said  note  was  never  de- 
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livered  to  said  Jake  Cole,  and  said  Jake  Cole  has  not 
now  and  never  had  any  interest  therein ;  that  said  note 
was  executed  and  delivered  to  the  plaintiff  herein,  and 
that  said  plaintiff  paid  to  the  makers  thereof,  as  con- 
sideration therefor,  the  sum  of  four  hundred  dollars 
($400)  upon  delivery  to  him  of  said  note  by  said 
makers;  that  said  Jake  Cole  is  a  fictitious  payee,  and 
that  plaintiff  is  now  the  lawful  owner  and  holder  of 
said  note. ' ' 

The  answer  admits  that  the  payee  of  said  note  is 
a  fictitious  person.  The  answer  of  the  defendant 
Pendleton  contains,  inter  alia,  the  following  allega- 
tions: 

''That  on  or  about  the  23d  day  of  October,  1912,  the 
defendants  Thomas  Edgar  and  J.  Susee,  agreeing, 
counseling  and  conspiring  together  to  obtain  from  de- 
fendant D.  E.  Pendleton  the  sum  of  $400  for  their  own 
use  and  benefit,  agreed  to  and  did  induce  and  persuade 
the  said  D.  E.  Pendleton  to  become  a  surety  upon  and 
sign  a  note  for  the  sum  of  $400,  payable  to  a  person 
not  living  nor  in  existence,  to  wit,  one  Jake  Cole,  sub- 
stantially as  in  said  complaint  particularly  set  forth. ' ' 

The  defendant  Pendleton  does  not  allege  that  he  did 
not  know  when  he  signed  said  note  that  ''Jake  Cole" 
was  a  fictitious  person.  The  answer  of  the  defendant 
Pendleton  states  that  Edgar  and  Susee  conspired 
together  to  obtain  from  him  $400,  for  their  own  use 
and  benefit,  and  represented  to  him  that  they  owned 
a  certain  saloon  in  Portlandt  aiid  that  it  was  under  at- 
tachment in  an  action  then  pending,  and  that  the  said 
property  was  about  to  be  sold,  and  that  said  saloon 
property  would  be  held  as  security  for  the  repayment 
to  him  of  the  amount  of  said  note  for  $400,  so  to  be 
made  and  signed  by  him,  and  that  said  property  was 
in  fact  then,  he  alleges,  held  under  attachment  by  the 
sheriff  of  Multnomah  County  in  an  action  then  pend- 
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ing.  The  answer  states,  also,  in  substance,  that  the 
defendant  Pendleton,  relying  upon  said  representa- 
tions made  by  Edgar  and  Susee,  signed  said  note,  and 
that  whatever  money  was  advanced  by  the  plaintiff  to 
Edgar  and  Susee  was  so  advanced  with  full  knowledge 
on  the  part  of  the  plaintiff  of  said  representation,  etc. 
The  attempted  defense  stated  in  the  answer  is  based 
on  alleged  representations  which  the  defendant  Pendle- 
ton avers  were  made  to  him  by  Edgar  and  Suaee,  with 
the  knowledge  of  the  plaintiff.     - 

These  allegations  would  hardly  amount  to  a  defense, 
if  they  were  made  and  the  plaintiff  had  knowledge 
thereof.  They  were  denied  by  the  reply.  The  case 
was  tried  by  the  court  without  a  jury,  and  findings 
were  filed  in  favor  of  the  plaintiff,  and  a  judgment 
was  rendered  in  his  favor  and  against  the  defendant 
Pendleton,  and  his  sureties  on  the  bond  for  the  dis- 
charge of  the  attached  property,  for  the  amount  due 
on  said  note,  attorney's  fees  and  costs  and  disburse- 
ments. The  defendant  Pendleton  and  his  said  sure- 
ties appeal. 

The  defendant  Pendleton  contends  that  the  trial 
court  erred  in  concluding,  from  the  findings  of  fact, 
that  the  plaintiff  was  entitled  to  a  judgment  thereon 
against  the  defendant  Pendleton,  etc.  There  is  no  bill 
of  exceptions,  and  the  defendant  does  not  appear  to 
have  asked  the  trial  court  to  make  any  additional 
findings  of  fact. 

The  only  question  for  decision  is  whether  the  com- 
plaint and  the  findings  of  fact  are  sufficient  to  support 
the  judgment  for  the  plaintiff.  The  following  are 
the  findings  of  fact : 

'*  Findings  of  Fact. 
''That  on  October  23,  1912,  the  defendants  Thomas 
Edgar,  D.  E.  Pendleton  and  J.  Susee  executed  and 
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delivered  to  plaintiflf  their  certain  promissory  note  a 
copy  of  which  is  as  follows : 

**  *  $400.00.  Portland,  Oregon,  October  23,  1912. 

**  *  Ninety  days  after  date,  without  grace,  I  promise 
to  pay  to  the  order  of  Jake  Cole,  at  the  office  of  Ful- 
ton &  Bowerman,  at  Portland,  Oregon,  four  hundred 
dollars  in  gold  coin  of  the  United  States  of  America, 
of  the  present  standard  value,  with  interest  thereon  in 
like  gold  coin  at  the  rate  of  8  per  cent  per  annum  from 
date  until  paid,  for  value  received,  interest  to  be  paid 
at  maturity,  and  if  not  so  paid  the  whole  sum  of  both 
principal  and  interest  to  become  immediately  due  and 
collectible  at  the  option  of  the  holder  of  this  note ;  and 
in  case  suit  or  action  is  instituted  to  collect  this  note, 
or  any  portion  thereof,  I  promise  to  pay,  in  addition 
to  the  costs  and  disbursements  provided  by  statute, 
such  additional  sum  in  like  gold  coin  as  the  court  may 
adjudge  reasonable  for  attorney's  fees,  to  be  allowed 
in  said  suit  or  action.  Thomas  Edoab. 

'*  *D.  E.  Pendleton. 

'''J.  SUSEE.' 

^^That  the  name  of  Jake  Cole  appears  in  said  note 
as  the  payee  thereof,  but  that  said  note  was  never  de- 
livered to  said  Jake  Cole,  and  that  said  Jake  Cole  has 
not  now  and  never  had  an  interest  therein;  and  said 
note  was  executed  and  delivered  to  plaintiff  herein, 
and  that  plaintiff  paid  as  consideration  therefor  upon 
delivery  the  sum  of  $400 ;  that  said  Jake  Cole  is  a  ficti- 
tious payee,  and  that  plaintiff  is  now  the  lawful  owner 
and  holder  of  said  note. 

**That  defendant  D.  E.  Pendleton  was  induced  to 
sign  said  note  as  a  maker  thereof  by  defendants 
Thomas  Edgar  and  J.  Susee,  upon  representations 
that  said  Thomas  Edgar  and  J.  Susee  needed  the 
money  to  release  an  attachment  which  was  at  that 
time  levied  against  their  saloon,  and  that  as  between 
the  makers  of  said  note  D.  E.  Pendleton  was  an  ac- 
commodation maker,  but  that  plaintiff  had  no  notice 
or  knowledge  of  any  representations  or  agreement 
as  between  the  makers  of  said  note,  and  that  in  pur- 
chasing said  note  he  relied  largely  upon  the  signature 
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of  defendant  D.  E.  Pendleton,  and  was  an  innocent 
purchaser  thereof,  and  was  not  a  party  to  any  under- 
taking or  proceeding  in  any  manner  whatsoever  to 
secure  the  signature  of  said  D.  E.  Pendleton  on  said 
note. 

*  *  That  no  part  of  the  principal  sum  or  interest  has 
been  paid,  excepting  the  sum  of  $43.60,  which  was  paid 
on  May  16, 1913,  although  plaintiff  has  demanded  pay- 
ment. 

''That  the  sum  of  $25  is  a  reasonable  sum  to  be 
allowed  to  plaintiff  for  his  attorney's  fee  in  this  ac- 
tion." 

The  complaint  alleges  that  the  payee  named  in  said 
promissory  note  is  a  fictitious  person.  The  answer 
does  not  deny  this  allegation.  The  answer  alleges, 
inter  alia: 

' '  That  Edgar  and  Susee,  conspiring  together  to  ob- 
tain from  the  defendant  Pendleton  $400  for  their  own 
use  and  benefit,  'agreed  to  and  did  induce  and  per- 
suade the  said  D.  E.  Pendleton  to  become  a  security 
upon  and  sign  a  note  for  the  sum  of  $400,  payable  to 
a  person  not  living,  nor  in  existence,  to  wit,  one  Jake 
Cole,  substantially  as  in  said  complaint  particularly  set 
forth.'" 

The  answer  does  not  state  that  the  defendant  Pen- 
dleton did  not  know  that  "Jake  Cole"  was  a  fictitious 
person.  There  was  no  issue  made  or  tendered  in  the 
pleadings  as  to  whether  the  makers  of  said  note  knew 
that  Cole  was  a  fictitious  person.  The  defendant  al- 
leges that  the  other  makers  of  said  note  persuaded 
him  to  sign  said  note,  which  was  payable  to  a  person 
not  in  existence,  to  wit,  "Jake  Cole." 

The  trial  court  expressly  found  that  the  "defend- 
ants Thomas  Edgar,  Z>.  E.  Pendleton,  and  J.  Susee 
executed  and  delivered  to  the  plaintiff  said  promissory 
note."    This   finding   conclusively   shows   that   said 
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note  was  executed  and  delivered  to  the  plaintiff  by 
Pendleton  and  his  comakers.  It  was  not  ezecnted 
and  delivered  to  some  other  person,  and  by  that  per- 
son transferred  to  the  plaintiff.  The  defendant  Pen- 
dleton executed  and  delivered  it  to  the  plaintiff,  and 
the  plaintiff  was  in  fact  the  payee  of  the  note,  although 
it  purported  to  be  payable  to  the  order  of  **Jake 
Cole,*'  who  was  a  fictitious  person.  The  plaintiff  was 
at  all  times  the  owner  and  holder  of  said  note. 

The  court  below  expressly  found  that  the  said  note 
was  executed  and  delivered  by  the  makers  (including 
Pendleton)  to  the  plaintiff,  and  that  the  plaintiff  paid 
for  said  note  on  delivery  thereof  the  sum  of  $400. 
These  findings  import  that  the  note  was  executed  and 
delivered  by  the  makers  thereof  to  the  plaintiff,  and 
that  the  plaintiff  at  the  time  of  said  delivery  paid  to 
the  makers  for  said  note  $400.  The  court  found,  also, 
that  the  plaintiff,  in  receiving  said  note,  relied  largely 
upon  the  fact  that  it  was  signed  by  the  defendant 
Pendleton.    The  court  found,  also : 

**That  the  defendant  D.  E.  Pendleton  was  induced  to 
sign  said  note  as  maker  thereof  by  the  defendants 
Thomas  Edgar  and  J.  Susee  upon  representations 
that  Thomas  Edgar  and  J.  Susee  needed  the  money  to 
release  an  attachment  which  was  at  that  time  levied 
against  their  saloon,  and  that  as  between  the  makers 
of  said  note  D.  E.  Pendleton  was  an  accommodation 
maker,  but  that  plaintiff  had  no  notice  or  knowledge 
of  any  representations  or  agreement  as  between  the 
makers  of  said  note.'' 

The  court  found,  also,  that  the  plaintiff  was  not  a 
party  to  any  understanding  or  proceeding  in  any 
manner  whatsoever  to  secure  the  signature  of  the 
defendant  Pendleton  to  said  note,  and  that  the  plain- 
tiff is  the  owner  and  holder  thereof.  The  findings 
show  that  the  plaintiff  had  nothing  to  do  with  inducing 
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the  defendant  Pendleton  to  sign  said  note,  and  had  no- 
tice or  knowledge  as  to  the  representations  that  the 
other  makers  made  to  Pendleton  to  induce  him  to  sign 
said  note. 

It  is  certain  from  the  findings  that  the  defendant 
Pendleton,  and  his  comakers  thereof,  executed  and 
delivered  to  the  plaintiff  said  note,  and  that  the  plain- 
tiff at  the  same  time  paid  to  the  defendant  Pendleton 
and  his  comakers,  in  consideration  of  their  executing 
and  delivering  said  note  to  him,  $400.  The  makers  of 
said  note  borrowed  said  money  for  the  use  and  benefit 
of  Edgar  and  Susee,  to  release  their  said  property 
from  said  attachment  lien.  The  plaintiff  did  not  know 
what  arrangements  or  representations  were  made  by 
Edgar  and  Susee  to  induce  Pendleton  to  sign  the  note, 
and  the  findings  show  that,  in  loaning  said  $400  to  the 
makers  of  said  note,  the  plaintiff  relied  largely  on  the 
fact  that  the  defendant  Pendleton  had  signed  the  note. 

The  defendant  Pendleton  does  not  allege  in  his  an- 
swer that  he  did  not  know,  when  he  signed  said  note, 
that  *'Jake  Cole,''  the  stated  payee  thereof,  was  a 
fictitious  person.  There  was  no  issue  upon  the  plead- 
ings on  that  point,  and  the  court  below  did  not  find  in 
regard  thereto.  It  does  not  appear  that  the  defend- 
ants asked  the  court  to  make  a  finding  on  that  poilit. 
The  defendant  Pendleton  in  his  brief  says : 

**  Pendleton  having  signed  said  promissory  note 
upon  the  belief  that  Jake  Cole  was  a  real  person,  when 
in  fact  he  was  a  fictitious  person,  there  could  be  no 
privity  between  the  said  purchaser  of  said  note  from 
Edgar  and  the  accommodation  maker,  D.  E.  Pendle- 
ton.'' 

The  defendant  Pendleton  does  not  allege  in  his 
answer  that  he  believed  **Cole"  to  be  a  real  person. 
He  failed  to  make  any  such  allegation.    The  amended 
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complaint  and  the  answer  allege  that  he  was  a  fictitious 
person;  but  it  is  not  alleged  that  any  party  to  said 
note  believed  him  to  be  a  real  person. 

The  plaintiff  did  not  purchase  said  note  from  Edgar. 
The  note  was  executed  by  Pendleton  and  his  comakers 
to  the  plaintiff^  and  the  latter  paid  them  the  $400 
therefor.  No  person  but  the  plaintiff  ever  owned  or 
held  said  note.  It  was  not  transferred  to  him.  He 
was  the  real  payee  thereof,  and  the  court  below  found 
that  he  is  'Hhe  lawful  owner  and  holder  thereof.*' 
*  *  Cole ' '  never  held  said  note  or  had  any  interest  in  it. 

1.  The  defendant  Pendleton  contends,  also,  that  as 
**Cole''  was  a  fictitious  person,  and  the  note  was  pay- 
able to  his  order,  the  plaintiff  could  obtain  no  title 
thereto  imless  he  and  the  other  makers  knew,  when 
they  signed  the  note,  that  * '  Cole ' '  was  a  fictitious  per- 
son. He  seems  to  admit  that  if  the  makers  of  the 
note  knew,  when  they  executed  it,  that  it  was  payable 
to  a  fictitious  person,  it  was  payable  to  bearer,  in  legal 
effect,  and  that  it  would  pass  by  delivery,  like  any  other 
note  payable  to  bearer.  By  Section  5842,  L.  0.  L., 
it  is  provided,  inter  alia,  that  a  note  made  payable 
to  the  order  of  a  fictitious  or  nonexistent  person  is 
payable  to  hearer,  if  the  person  who  makes  it  so  pay- 
able knows  that  the  payee  is  a  fictitious  or  nonexistent 
person.  Some  cases  are  cited  that  bear  out  the  rule 
stated  by  this  statute. 

The  findings  of  the  trial  court  cover  and  sustain 
all  of  the  material  allegations  of  the  amended  com- 
plaint, and  cover  all  the  issues  made  by  the  pleadings. 
If  the  amended  complaint  is  sufficient  to  sustain  the 
judgment,  the  latter  should  be  affirmed. 

2,  "When  a  complaint  has  not  been  attacked  by  mo- 
tion or  demurrer,  and  it  contains  allegations  from 
which  a  fact  necessary  to  be  alleged  may  be  inferred. 
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it  will  be  held  good  after  verdict,  although  it  would 
have  been  bad  on  demurrer,  and  every  reasonable  in- 
ference or  intendment  will  be  invoked  to  support  a 
complaint  after  verdict :  Baker  City  v.  Murphy,  30  Or. 
405  (42  Pac.  133,  35  L.  R.  A.  88) ;  McCall  v.  Porter,  42 
Or.  49  (70  Pac.  820,  71  Pac.  976).;  Drake  v.  Sworts,  24 
Or.  198  (33  Pac.  563) ;  Davis  v.  Wait,  12  Or.  425  (8 
Pac.  356) ;  Bade  v.  Hibberd,  50  Or.  501  (93  Pac.  364). 
As  there  was  no  objection  to  the  amended  complaint 
until  it  reached  this  court,  every  reasonable  inference 
will  be  invoked  to  sustain  it.  Ordinarily,  persons  exe- 
cuting promissory  notes  know  the  persons  to  whom 
they  execute  them. 

3.  The  amended  complaint  alleges,  and  the  trial  court 
found,  that  the  said  promissory  note  was  executed  and 
delivered  by  the  makers  thereof  to  the  plaintiff,  and 
that  the  plaintiff  at  that  time  paid  as  a  consideration 
for  said  note  $400,  and  that  **  Jake  Cole,'*  whose  name 
appears  as  payee  of  said  note,  is  a  fictitious  person; 
that  said  note  was  never  delivered  to  him,  and  that  he 
never  had  any  interest  therein.  We  think  that  we 
may  reasonably  infer,  after  verdict  or  findings  of  fact, 
that  the  defendant  Pendleton,  and  the  other  makers  of 
said  note,  when  they  executed  said  note  to  the  plaintiff 
and  received  from  him  the  $400  therefor,  knew  that 
**  Jake  Cole''  was  a  fictitious  person  and  that  the  real 
payee  thereof  was  the  person  to  whom  they  executed 
and  delivered  the  note  and  who  paid  them  the  $400. 
All  admit  that  he  was  a  fictitious  person.  In  the  ab- 
sence of  any  showing  or  averments  to  the  contrary,  we 
deem  it  reasonable  to  infer,  on  the  hearing  in  this  court, 
that  all  the  parties  to  the  note  knew  that  he  was  a  ficti- 
tious person. 

It  is  only  reasonable  to  infer,  in  the  absence  of  any 
averment  to  the  contrary,  that  the  makers  of  the  note 
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knew  with  whom  they  were  contracting  when  they 
made  the  note.  It  is  expressly  found  that  they  made 
and  delivered  the  note  to  the  plaintiff,  and  that  he  at 
the  time  that  they  delivered  the  note  to  him  paid  them 
the  $400.  It  is  reasonable  to  presume  prima  facie 
'  that  they  understood  that  they  were  dealing  with  the 
plaintiff  only,  and  that  they  knew  who  he  was,  and 
that  his  name  was  not  **  Jake  Cole.*^  We  have  a  right 
to  invoke  all  reasonable  inferences  to  support  the  com- 
plaint, when  it  has  not  been  attacked  by  demurrer 
or  motion,  and  an  answer  thereto  has  been  filed,  and 
the  question  as  to  its  suflSciency  is  raised  after  verdict 
or  findings  of  fact  by  the  trial  court. 

If  the  defendant  Pendleton  desired  to  make  the  point 
that  the  makers  of  the  note  did  not  know  when  they 
made  it  that  the  payee  was  a  fictitious  person,  he 
should  have  alleged  that  fact  in  his  answer ;  but  he 
failed  to  do  so.  He  did,  however,  allege  that  Edgar 
and  Susee  did  induce  and  persuade  him  to  sign  a  note 
for  $400,  payable  to  a  person  not  living  or  in  existence, 
to  wit,  one  *'Jake  Cole,''  substantially  as  set  forth  in 
the  complaint;  but  he  omitted  to  say  that  he  or  they 
did  not  know  that  * '  Cole ' '  was  a  fictitious  person  when 
they  signed  the  note. 

4.  When  an  action  at  law  is  tried  by  the  court  with- 
out a  jury,  it  is  incumbent  on  the  court  of  its  own  mo- 
tion to  make  and  file  findings  of  fact  covering  the  ma- 
terial issues  raised  by  the  pleadings.  Where  either 
party  desires  findings  on  issues  made  by  the  evidence 
outside  the  pleadings,  but  deemed  important  for  a 
presentation  of  the  questions  involved,  the  proper 
practice  is  to  request  the  court  to  make  such  findings, 
and,  without  such  a  request,  error  cannot  be  predicated 
upon  a  failure  of  the  trial  court  to  make  such  desired 
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findings :  See  Jennings  v,  Frazier,  46  Or.  470  (80  Pac, 
1011). 

In  this  case  the  trial  court  made  findings  of  fact  cov- 
ering the  issue  made  by  the  pleadings,  and  the  appel- 
lants did  not  ask  for  any  further  or  different  findings. 
The  facts  of  this  case  differ  from  the  facts  in  most, 
if  not  all,  of  the  cases  cited  by  the  appellants.  In  this 
case  the  makers  of  the  note  made  and  delivered  it  to 
the  plaintiff,  and  at  the  same  time  he  paid  them,  in 
consideration  of  the  execution  of  the  note  to  him,  the 
$400  mentioned  therein.  Neither  *  *  Jake  Cole ' '  nor  any 
other  person  ever  owned  or  held  or  had  any  interest 
in  the  note.  It  was  never  indorsed  or  transferred  to 
anyone.  The  plaintiff  was  in  fact  the  payee.  We  hold, 
under  the  facts  of  this  case,  as  stated  supra,  that  the 
makers  of  the  note,  when  they  executed  it  and  made  it 
payable  to  the  order  of  **Jake  Cote,*'  a  fictitious  per- 
son, knew  that  he  was  a  fictitious  person,  and  hence 
that  the  note  was  legally  payable  to  bearer,  under  Sec- 
tion 5842,  L.  0.  L.  The  statute  governs,  and  it  is  not 
necessary  to  cite  cases  relating  to  this  point. 

We  do  not  find  it  necessary  to  decide  whether  the 
note  would  have  been  valid,  under  the  facts  of  this  case, 
if  it  had  appeared  that  the  makers  thereof  did  not  know 
that  '*Jake  Cole''  was  a  fictitious  person  at  the  time 
that  they  signed  it.    We  find  no  error  in  the  record. 

The  judgment  of  the  court  below  is  affirmed. 

Affibmbd. 

Mb.  Chief  Justice  MgBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bubnett  concur. 
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Argned  October  16,  affirmed  November  24,  1914. 

LA  SALLE  V.  CENTRAL  R.  B.  OF  OREGON.* 

(144   Pac.   414.) 

BailiOftdH    Fires— Evidence— Dead  Goals. 

1.  In  an  action  for  fire  set  by  sparks  from  defendant's  locomo- 
tive, evidence  of  the  finding  of  dead  coals  along  the  railroad  track 
in  the  neighborhood  of  the  fire,  in  connection  with  testimony  that 
the  locomotive  daimcfd  to  have  caused  the  fire  was  emitting  sparks 
and  that  the  fire  occurred  shortly  after  passing  of  that  engine,  is 
admissible. 

[As  to  liability  of  railroad  companies  for  fires  when  caused 
by  sparks  or  coals  from  locomotives,  see  notes  in  38  Am.  Dec. 
70;  78  Am.  Dec.  185;  6  Am.  Bep.  597.] 

Bjdlroads — ^Fire— Evidence— Other  Fires. 

2.  In  an  action  for  fire  set  by  sparks  from  defendant's  locomotive, 
evidence  of  other  fires  at  about  the  time  of  the  fire  in  question  is 
admissible  to  show  want  of  reasonable  care. 

Railroads — ^Fires— Assumption  of  Bisk. 

3.  Land  owners  adjoining  and  adjacent  to  the  railroad  do  not  as- 
sume the  risk  of  fires  caused  by  the  railroad  company's  negligence. 

Ttial— Instmctions — Groands-^Onre  by  Other  Instructions. 

4.  In  an  action  for  fire  set  by  sparks  from  defendant's  locomo- 
tive, an  instruction  that  property  owners  adjoining  a  railroad  right 
of  way  assume  the  risk  of  injuries  anavoidably  produced  by  fires 
started  without  negligence  is  sufficiently  covered  by  a  general  instruc- 
tion placing  the  burden  of  proof  on  plaintiff  to  show  that  the  fire 
was  caused  by  the  negligence  of  dcffendant. 

Trial— InstmctiOBfl — Cure  by  Other  Instructions. 

5.  In  an  action  for  fire  set  by  defendant's  locomotive,  an  instruc- 
tion that  it  is  the  duty  of  the  railroad  to  adopt  the  most  approved 
appliances  is  cured  by  other  instructions  making  it  the  duty  of  the 
railroad  to  use  reasonable  diligence  in  procuring  the  most  improved 
appliances,  etc. 

From  Union :  John  W.  Knowles,  Judge. 

This  is  an  action  by  Jerome  T.  La  Salle,  S.  A.  La 
Salle,  George  M.  Payne,  German- American  Insurance 

*A8  to  the  admissibility  of  evidence  of  other  fires  in  an  action  for 
fire  set  by  locomotive,  see  note  in  32  L.  R.  A.  (N.  S.)  1146. 

Upon  the  duty  of  the  owner  of  property  adjoining  a  railroad  right 
of  way  to  protect  it  from  fires  set  out  by  passing  locomotive,  see 
notes  in  12  L.  B.  A.  (N.  S.)  526  and  49  L.  B.  A.  (N.  S.)  166. 

Bepobtql 
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Company  of  New  York,  a  corporation,  and  Fire  Asso- 
ciation of  Philadelphia,  a  corporation,  against  the  Cen- 
tral Railroad  of  Oregon.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.  The  facts  are  set 
forth  in  the  opinion  of  the  court.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  <&  Eberhard  and  Mr.  Lewis  Z.  TerrcUl, 
with  an  oral  argument  by  Mr.  George  T.  Cochran. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Veazie,  McCourt  d  Veazie  and  Messrs. 
Crawford  d  Eakin,  with  an  oral  argument  by  Mr.  John 
McCourt. 

In  Banc.  Mr.  Justice  McNary  delivered  the  opinion 
of  the  court. 

This  is  an  action  to  recover  damages  for  negligently 
setting  fire  to  and  burning  a  fruit-dryer  belonging  to 
the  individual  plaintiffs.  The  insurance  companies 
indemnified  the  owners  for  the  loss  of  the  property 
and  were  thereby  subrogated  to  the  rights  of  the  in- 
sured. The  jury  awarded  the  active  plaintiffs  a  ver- 
dict for  $4,078.  Judgment  followed ;  consequently  this 
appeal. 

Stripped  of  all,  save  its  very  essence,  the  complaint 
declares  that  defendant  carelessly  and  negligently 
failed  to  equip  the  engine  which  passed  over  its  track 
on  April  11, 1913,  at  11 :45  a.  m.,  with  a  spark-arrester, 
or  apparatus  calculated  to  prevent  the  escape  of 
sparks,  cinders,  coals  and  fire,  and  by  reason  of  such 
omission  the  engine  did  emit  large  quantities  of  sparks, 
fire  and  burning  cinders,  which  were  deposited  upon 
the  fruit-dryer,  resulting  in  its  complete  destruction, 
to  the  damage  of  the  owners  in  the  sum  of  $6,845.50. 
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Defendant  met  the  charge  by  an  answer  containing  a 
general  denial. 

By  the  evidence,  it  is  established  that  the  fire  started 
on  the  roof  of  the  fruit-dryer  a  few  minutes  after  a 
train  operated  by  the  railroad  company  had  passed; 
that  the  fruit-dryer  is  located  about  70  feet  north  of 
the  railroad  track;  that  at  the  time  the  engine  and 
train  passed  the  dryer  a  healthy  south  wind  was  blow- 
ing in  the  direction  of  the  building;  and  that  several 
other  fires  were  started  about  the  same  time  in  the 
vicinity  of  the  dryer.  Also,  it  was  shown  that  the  de- 
fendant company  did  not  make  a  practice  of  inspecting 
the  spark-arrester  on  the  engine,  and  that  the  last  in- 
spection was  made  about  two  months  before  the  fire. 
Evidence  was  offered  conducing  to  show  that  the  spark- 
arrester  was  imperfectly  attached  to  the  plate  in  the 
boiler  head,  and  that  there  was  an  aperture  therein 
through  which  sparks  might  have  been  discharged. 

1.  At  the  trial  the  court  permitted  witnesses  to  tes- 
tify that  they  had  discovered  dead  coals  north  of  and 
upon  the  railroad  track,  and  in  the  neighborhood 
of  the  dryer.  The  defendant  objected  to  the  ad- 
missibility of  this  testimony  on  the  ground  that  it 
was  *  incompetent,  irrelevant  and  immateriaP';  the 
particular  objection  to  the  testimony  being  that  the 
evidence  did  not  show  any  connection  between  the 
sparks  that  were  emitted  by  the  engine  and  the  dead 
coals  found  by  the  witnesses.  The  testimony  on  that 
point  ran  about  as  follows : 

*'That  the  witnesses  did  not  see  the  sparks  in  the 
light  of  day,  but  did  observe  by  night  the  emission  of 
sparks  in  unusual  quantities  and  of  unusual  size. ' ' 

The  witnesses  further  testified  that  they  were  unable 
to  identify  the  dead  coals  as  those  having  been  thrown 
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oflF  by  the  engine.    Upon  this  phase  of  the  case  the  fol- 
lowing evidence  is  a  fair  example : 

**Q.  Well,  tell  the  jury  what  yon  saw. 

**A.  I  saw  it  [the  engine]  throwing  some  fire  and 
sparks  during  the  night  and  didn't  usually  see  it  in 
the  night  because  I  am  not  there  much.  I  saw  it  pass- 
ing by  and  considerable  fire  and  sparks — flight  coals — 
coming  from  the  smokestack. 

**Q.  Now,  did  you  ever  observe  any  of  these  cinders 
or  coals  that  had  been  thrown  out  from  the  engine  after 
they  had  struck  the  ground,  after  they  had  died  or  be- 
fore they  had  died  ! 

**A,  Well,  I  saw  coals,  dead,  scattered  along  the 
ground. 

**Q.  Tell  the  jury  about  the  size  of  them. 

**A.  Well,  I  saw  them,  not  very  large,  but  I  have  saw 
them  as  large,  I  suppose,  as  the  end  of  my  finger.  I 
saw  them  as  large  lying  along  the  track  there. ' ' 

On  cross-examination  the  witness  testified : 

* '  Q.  Now,  these  dead  coals  that  you  saw,  did  you  see 
them  come  from  the  engine! 

**A.  No,  sir. 

* '  Q.  You  do  not  know  where  they  came  from,  of  your 
own  knowledge. 

**A.  No,  sir/^ 

Counsel  for  the  defendant  vigorously  contend  that 
the  answers  returned  on  cross-examination  clearly  in- 
dicate a  want  of  relationship  between  the  emitted 
sparks  and  the  dead  ones  found  close  by  the  dryer. 
While  it  will  be  observed  from  the  testimony  that  the 
witness  did  not  know  from  whence  the  dead  coals  or 
cinders  came,  yet  his  testimony  proceeds  upon  the 
theory  that  they  were  such  in  character  as  are  ejected 
by  a  railroad  engine,  that  live  sparks  were  seen  to  issue 
from  the  engine,  and  that  spent  cinders  were  found 
along  the  railroad  track.  As  a  rule  of  evidence,  we 
have  no  doubt  that  it  was  competent  for  the  witness 
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to  give  testimony  regarding  the  discovery  of  the  dead 
coals,  in  view  of  their  physical  characteristics  bearing 
so  close  a  connection  to  the  kind  of  engine  operated 
by  defendant,  and  their  close  proximity  to  the  railroad 
and  the  consumed  dryer.  To  make  the  admissibility 
of  testimony  concerning  dead  coals  dependent  upon 
the  witness  following  their  flight  from  engine  to  rest- 
ing-place would  be  requiring  in  most  instances  an  im- 
possibility with  the  resultant  effect  of  withholding 
from  the  jury  a  circumstance  which  it  has  a  right  to 
consider.  The  discovery  of  cinders  or  fire-extinct  coals 
lends  strength  to  the  possibility  that  the  spark-arrester 
was  defective,  and  this,  accompanied  by  the  other  es- 
tablished facts  that  Sparks  were  seen  to  escape  from 
the  engine  and  that  the  fire  occurred  shortly  after  the 
passing  of  the  engine  and  train  of  cars,  leads  to  the 
probability  that  the  cause  of  the  fire  was  attributable 
to  those  negligent  acts  with  which  defendant  is  charged. 
We  think  the  admission  of  this  testimony  was  not 
erroneous. 

2.  Another  assignment  of  error  is  predicated  upon 
the  court's  action  in  passing  to  the  jury  testimony  of 
other  fires  occurring  near  the  time  and  place  of  the 
destruction  of  the  fruit-dryer.  The  testimony  giving 
rise  to  the  objection  was  recounted  by  a  former  em- 
ployee of  the  defendant  who  served  in  the  capacity  of 
fireman.  He  testified  that,  '*just  a  while"  before  the 
fire  in  question,  other  fires  were  set  by  the  defendant 's 
engine  in  a  field  about  one  mile  from  the  dryer.  The 
witness  also  stated  that  the  spark-arrester  was  in  a 
similar  condition  when  the  two  fires  occurred.  Experi- 
ence has  forged  the  lesson  that  negligence  of  a  railroad 
company  can  seldom  be  proved  by  plaintiff,  except  by 
circumstances,  and  that  some  reliance  must  be  had 
upon  the  inference  which  can  be  collected  from  the  fact 
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that  other  fires  had  occurred  under  similar  conditions. 
The  theory  npon  which  the  admissibility  of  this  evi- 
dence is  founded  is  to  enable  the  jury  to  determine 
whether,  in  view  of  previous  fires  having  been  commu- 
nicatedy  the  company  was,  at  the  time  of  the  fire  under 
consideration,  in  the  exercise  of  reasonable  care.  Tes- 
timony of  this  character  has  been  sanctioned  by  this 
court  in  the  cases  of  Chenowith  v.  Southern  Pac.  Co., 
53  Or.  Ill  (99  Pac.  86) ;  Richmond  v.  McNeill,  31  Or. 
342  (49  Pac.  879) ;  Hawley  v.  Sumpter  Ry.  Co.,  49  Or. 
509  (90  Pac.  1106,  12  L.  E.  A.  (N.  S.)  526) ;  Taffe  v. 
Oregon  R.  <&  N.  Co.,  60  Or.  177  (117  Pac.  989) ;  Thomp- 
son.  Commentaries  on  the  Law  of  Negligence,  Vol.  2, 
§  237  et  seq. ;  Smith  v.  Old  Colony  <&  Newport  R.  R.  Co., 
10  R.  I.  22. 

3,  4.  Complaint  is  made  by  counsel  for  defend- 
ant of  the  court's  refusal  to  advise  the  jury  to  the  effect 
that  property  owners  adjoining  the  right  of  way  of  a 
railroad  company  assume  the  risk  of  injuries  unavoid- 
ably produced  by  fire  occurring  without  any  negli- 
gence on  the  part  of  the  company.  From  the  cases 
cited  in  support  of  the  instruction,  it  would  seem  that 
counsel  have  in  mind  the  thought  that  property  adjoin- 
ing the  right  of  way  of  a  railroad  is  in  a  hazardous 
position,  and  therefore  in  more  than  ordinary  danger 
from  mere  accidental  fires.  Whatever  may  be  the  ex- 
act rule  concerning  the  relative  rights  of  land  owners 
adjoining  and  of  those  adjacent  to  railway  tracks,  with 
respect  to  accidental  fires,  it  cannot  be  contended  that 
either  assumes  the  risk  of  the  railroad  company's  neg- 
ligence. Thompson,  in  his  impressive  Commentaries 
on  the  Law  of  Negligence  (Vol.  2,  §  2322),  says: 

*  *  The  fact  that  a  land  owner  erects  and  uses  a  build- 
ing for  ordinary  purposes  near  a  railway  track  is  not, 
in  case  of  its  destruction  by  a  railway  fire,  imputable 
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to  him  as  contributory  negligence,  although  such  build- 
ing is  more  exposed  to  fire  from  the  company's  engines 
than  if  it  were  at  a  greater  distance. ' ' 

We  think  the  rejected  instruction  embraced  but  a 
basal  principle  of  the  law  of  negligence,  and  was  fit- 
tingly covered  by  the  court  in  the  following  instruction : 

**  Gentlemen  of  the  jury,  you  are  hereby  instructed 
that  the  burden  of  proof  is  upon  plaintiffs  to  establish, 
by  a  preponderance  of  the  evidence,  that  the  dryer  in 
question  was  set  afire  by  the  negligence  of  the  defend- 
ant railroad  company.  It  is  not  every  fire  that  occurs 
along  the  track  of  a  railroad  company  that  such  rail- 
road company  is  liable  for,  even  though  property  was 
destroyed  by  fire  set  by  sparks  coming  from  engines 
of  the  company.  It  is  only  when  there  is  negligence 
or  carelessness  on  the  part  of  the  company  in  manag- 
ing its  engine  and  fires,  that  there  is  a  liability  on  the 
part  of  the  company ;  and  the  burden  of  proof  is  upon 
the  plaintiff  to  show  by  a  preponderance  of  the  testi- 
mony, not  only  that  the  fire  was  set  from  sparks  com- 
ing from  the  defendant's  engine,  but  also  that  there 
was  negligence  on  the  part  of  the  defendant  in  allow- 
ing its  engine  to  get  out  of  repair  so  as  to  allow  the 
sparks  to  escape,  if  you  fioad  they  did  escape,  or  negli- 
gence on  the  part  of  the  company  in  employing  unskill- 
ful or  negligent  employees,  and,  if  the  plaintiff  does 
not  establish  such  negUgence  by  a  preponderance  of 
the  testimony,  your  verdict  must  be  for  the  defend- 
ant 

5.  In  giving  the  following  instruction  to  the  jury, 
exception  is  taken : 

*  *  It  is  the  duty  of  the  railroad  company  to  adopt  the 
most  improved  mechanical  inventions  and  appliances 
to  prevent  the  escape  of  sparks,  fire  and  cinders,  and  to 
exercise  reasonable  diligence  and  precaution  in  equip- 
ping engines  used  by  it  upon  such  railroad  with  such 
inventions  and  appliances,  and  to  exercise  ordinary 
care  and  diligence  to  keep  such  appliances  in  good  re- 

78  Dr.— 14 
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pair,  and  when  operating  said  engines  to  provide  skill- 
ful and  competent  help  to  operate  the  same." 

Counsel  for  defendant  argue  that  this  instruction  in- 
fers that  an  absolute  duty  rests  on  defendant  to  do  no 
damage  to  property  on  account  of  the  escape  of  fire. 
Continuing  the  argument,  counsel  say: 

^ '  That  if  defendant  uses  ordinary  and  reasonable 
care  and  do  'damage  property/  it  would  still  be  liable 
under  the  instruction." 

Dependence  is  had  upon  the  case  of  Anderson  v.  Ore- 
gon R.  R.  Co.,  45  Or.  211  (77  Pac.  119),  wherein  Mr. 
Justice  WoLVBBTOK  said : 

**The  general  rule  seems  to  be  that  the  company 
must  adopt  the  most  approved  mechanical  inventions 
and  appliances  to  prevent  the  escape  of  fire ;  but  that, 
when  it  has  exercised  reasonable  diligence  and  precau- 
tion in  obtaining  and  putting  them  into  practical  use, 
it  has  discharged  its  duty  to  those  who  are  subject  to 
the  dangers  incident  to  the  escape  of  fire. ' ' 

This  rule  of  law  seems  to  have  been  seated  in  the 
mind  of  the  trial  court  while  instructing  the  jury  when 
consideration  is  given  to  the  whole  of  the  charge.  In 
the  third  instruction,  the  court  said,  in  purport,  that, 
if  the  fire  was  caused  by  sparks  emitted  from  a  locomo- 
tive, a  presumption  of  negligence  arises  against  the 
defendant  as  to  the  equipment  of  its  engine,  and,  unless 
that  presumption  is  rebutted  by  defendant,  showing 
it  had  adopted  the  most  approved  appliances  and  in- 
ventions for  the  prevention  of  the  escape  of  fire  and 
cinders  from  the  engine,  it  was  the  duty  of  the  jury 
to  find  for  plaintiffs.  In  another  instruction,  the  court 
told  the  jury  they  should  find  for  plaintiffs  if  they  were 
satisfied  that  '' sparks,  cinders  and  fire  were  emitted 
by  reason  of  the  carelessness  and  negligence  of  the 
defendant  in  failing  to  use  ordinary  and  reasonable 


Nov.  1914.]    La  Salle  v.  Central  R.  R.  op  Oregon.        211 

care  to  have  its  locomotive  in  repjlir,  or  failing  to  use 
ordinary  and  reasonable  care  to  equip  the  same  with 
the  most  approved  appliances  for  arresting  sparks, 
etc"    Again,  the  court  spoke  to  the  jury : 

**If  you  find  from  the  testimony  that  the  defendant 
railroad  company  did  operate  its  trains  and  engines 
past  the  dryer,  and  that  at  the  time  had  fire  in  the 
engine,  and  that  the  defendant  exercised  such  right  in 
a  careful  manner,  and  with  care  and  circumspection, 
using  the  most  approved  appliances  to  prevent  the  es- 
cape of  fire,  and  exercised  due  care  and  skill  in  the 
management  of  its  locomotive,  then  I  instruct  you  that, 
even  though  the  fire  was  caused  by  the  emission  of 
sparks  from  the  engine,  there  is  no  liability  on  the  part 
of  the  defendant,  and  your  verdict  should  be  for  the 
defendant. ' ' 

From  a  study  of  these  instructions  we  cannot  say  the 
court  spoke  of  defendant's  duty  to  provide  its  engines 
with  the  most  approved  appliances  for  preventing  the 
escape  of  sparks  as  an  absolute  one.  It  is  true  that 
the  first  expression  of  the  court,  standing  by  itself,  im- 
poses a  peremptory  and  unconditional  duty  upon  de- 
fendant to  adopt  the  most  approved  appliances.  If 
this  is  a  vice,  it  is  attributable  to  the  manner  of  expres- 
sion doubtlessly  arising  from  the  peculiar  statement 
of  the  general  rule  in  Anderson  v.  Oregon  R.  R.  Co., 
45  Or.  211  (77  Pac.  119).  What  the  trial  court  did 
tell  the  jury  in  substance  and  in  fact  was  that  a  posi- 
tive and  unqualified  duty  rested  upon  the  railroad  com- 
pany to  exercise  reasonable  diligence  and  precaution 
in  procuring  and  in  utilizing  the  most  approved  me- 
chanical inventions  and  apparatus  to  prevent  the 
escape  of  fire,  coals^  sparks  or  cinders. 

Other  errors  are  assigned,  but  we  deem  them  harm- 
less, and  therefore  we  feel  it  our  duty  to  aiffirm  the 
judgment  of  the  Circuit  Court.  Affibmed. 
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Argued  October  15,  affirmed  Novefmber  24,  1014. 

GIGOUX  V.  YAMHILL  COUNTY.* 

(144  Pae.  437.) 

Bridges — ^Injuilae  to  Persons— Blements  of  BecoYory— Uabflitf  of 

Oonnty. 

1.  Under  Section  6375,  L.  O.  L.,  declaring  that  whenever  any  indi- 
vidual, lawfully  traveling  upon  a  highway  or  a  bridge,  part  of  a 
legal  road,  shall  without  contributory  negligence  on  his  part,  and 
without  knowledge  of  the  defect,  sustain  injury  by  the  defective  con- 
dition of  the  highway  or  bridge,  he  may  recover  from  the  county, 
plaintiff  must,  as  a  condition  to  recovery,  show  that  he  was  lawfully 
traveling  upon  the  highway,  that  he  was  injured  by  a  defect  therein, 
that  his  own  negligence  did  not  contribute  to  the  injury,  and  that  he 
was  ignorant  of  the  defect. 

Bridget— Persons  lAwfnUy  upon— Injules. 

2.  Where  the  bridge  upon  which  the  injury  to  plaintiff's  intA- 
tate  occurred  was  part  of  the  highway  upon  which  such  intestate 
was  traveling,  she  was  lawfully  upon  the  bridge  when  she  was  hurt. 

Negligence— Degree  of  Oaro— Infants. 

3.  An  infant  is  required  to  exercise  that  degree  of  care  to  avoid 
personal  injury  which  a  child  of  his  age,  knowledge  and  mental  capa- 
city is  reasonably  capable  of. 

Trial— Instructions— Errors. 

4.  In  an  action  for  injuries  to  a  traveler  on  a  highway  who 
stepped  through  a  hole  in  a  bridge,  that  portion  of  a  charge,  making 
the  traveler's  freedom  from  contributory  negligence  a  candition  of 
recovery,  which  informed  the  jury  that  if  a  person  is  absorbed  in 
thought,  having  a  right  to  presume  that  a  highway  and  bridge  is 
reasonably  safe,  he  is  not  bound  to  direct  his  whole  attention  to  the 
defects,  is  not  erroneous,  when  taken  in  connection  with  other  por- 
tions of  the  same  charge  informing  the  jury  that  a  travelefr  has  to 
exercise  such  care  as  an  ordinarily  prudent  person  will  exercise. 

Hiirhways— Trayoler— I>at7  of  Oare. 

5.  As  it  is  the  duty  of  the  officers  of  a  county  to  see  that  high- 
ways open  for  travel  are  reasonably  safe,  a  traveler  on  a  public  road 
may  rely  upon  the  presumption  that  such  officers  have  discharged 
their  duty  and,  when  addressed  by  a  person  in  his  rear,  may  turn  his 
head  toward  the  speaker  to  give  attention  to  what  is  said. 

Bridges — Actions  for  Injuries — ^Evidenoe— Jnry  Question. 

6.  In  an  action  for  the  wrongful  death  of  a  child  resulting  from 

an  injury  received  while  crossing  a  defective  bridge,  the  question  of 

■  * 

*FoT  the  liability  of  counties  for  torts  and  negligence  as  to  bridges, 
see  note  in  39  L.  B.  A.  33. 

As  to  imputing  the  negligence  of  a  parent  to  the  child,  se«f  note  in 
17  L.  B.  A.  79.  BxPOBTXB. 
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the  child's  eontributory  negligence  held  under  the  evidenee  for  the 
Jury. 

Death— Actioiis^Fleadliig—Theory  of  Action. 

7.  In  an  action  for  the  wrongfnl  death  of  a  child,  due  to  an  injury 
to  her  leg  while  upon  a  defective  bridge,  the  answer  of  the  county 
alleged  tbat  thtf  injury,  which  was  considered  slight,  was  not  treated 
by  a  physician,  and  that  the  parents  of  the  child  allowed  her  to  play 
about  in  the  usual  manner,  so  that  her  clothing  irritated  the  injury, 
which  by  reason  of  the  filthy  condition  of  her  leg  and  clothing  be- 
camcr  infected.  Counsel  for  the  county  stated,  while  cross-examining 
the  child's  mother,  that  they  were  trying  the  case  upon  the  theory 
that  the  negligence  of  the  parents  was  an  elememt.  Held  that,  as 
the  court  accepted  that  view,  there  was  no  error  in  excluding  evi- 
defnce  of  the  unsanitary  condition  of  the  child's  home  offered  on  the 
theory  that  it  was  an  intervening  cause,  particularly  as  the  court 
charged  that  for  plaintiff  to  recover  the  jury  must  find  the  injury 
on  the  bridge  was  the  primary  cause  of  the  child's  death. 

[As  to  aggravation  of  injuries  by  mtfdical  treatment,  see  note 
in  50  Am.  Rep.  603.] 

Negligence— Zmpated  Negligence — Oontxibntory  NegUgenoa  of  Par- 
ents of  Deceaoad  Ohlld. 

8.  In  an  action  by  an  administrator  to  recovifr  for  the  death  of 
his  intestate,  a  minor  chUd,  negligence  of  the  parents  of  the  child  in 
failing  to  properly  care  for  her  after  the  injury  is  not  imputable  to 
the  child. 

[As  to  imputed  neigligence,  see  note  in  110  Am.  St.  Bep.  278.] 

From  Yamhill :  Wbbstbb  Holmes^  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  by  Alex  Gigoux,  as  administrator 
of  the  estate  of  his  daughter,  Emma  Gigoux,  deceased, 
against  Yamhill  County,  to  recover  damages  for  a  per- 
sonal injury  which  it  is  alleged  caused  her  death.  The 
defendant  maintained  as  a  part  of  a  public  highway 
a  bridge  which  on  September  21,  1912,  had  a  hole  in 
the  planking  about  three  feet  long  and  three  inches 
wide  at  one  end  and  tapered  to  a  point  at  the  other 
end.  On  the  day  named  Emma  Gigoux,  who  was  10 
years  and  one  month  old  and  as  intelligent  as  children 
of  that  age,  was  walking  with  a  sister,  ahead  of  their 
mother  and  a  young  lady,  across  the  bridge,  when  Mrs. 
Oigoux  spoke  to  Emma,  who,  looking  back,  stepped 
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into  the  hole  in  the  bridge,  her  left  lower  limb  passing 
through  the  opening  to  the  knee,  causing  abrasions 
of  the  skin  on  both  sides  of  the  leg.  She  was  taken 
home,  a  short  distance  from  the  place  of  the  inr 
jury,  the  limb  washed  with  soap  and  warm  water, 
the  wounds  bathed  with  peroxide,  a  mixture  of  glycer- 
ine and  carbolic  acid  applied  to  the  injured  parts, 
and  bandages  placed  thereon.  The  little  girl  was 
thereafter  frequently  bathed,  clean  clothing  exchanged 
for  that  which  had  been  worn,  and  the  treatment 
referred  to  was  repeated  each  morning  for  about 
ten  days,  when,  incrustations  having  formed  over 
the  abrasions,  it  was  supposed  that  the  wounds  were 
properly  healing.  In  a  few  days,  however,  blood 
poison  set  in,  whereupon  physicians  were  called;  but, 
they  being  unable  to  effect  a  cure,  she  died  of  septi- 
caemia October  5,  1912.  The  complaint  herein  alleges 
the  death  of  Emma,  the  appointment  and  qualification 
of  the  plaintiff  as  the  administrator  of  her  estate,  the 
maintenance  by  the  defendant  on  the  public  road  of 
the  bridge,  the  defect  therein,  the  defendant's  notice 
thereof,  and  the  injury  resulting  therefrom,  setting  forth 
the  facts  in  respect  thereto  in  such  a  manner  as  to  show 
the  defendant's  liability  as  specified  in  Section  6375, 
L.  0.  L.  The  answer  denied  most  of  the  material  aver- 
ments of  the  complaint,  and  for  a  separate  defense 
alleged,  in  effect :  That  Enuna  and  her  parents,  prior 
to  and  at  the  time  of  the  accident,  had  knowledge  of 
the  hole  in  the  bridge.  That  the  aperture  extended 
transversely  and  was  so  narrow  as  to  render  it  impos- 
sible for  Emma  to  put  her  foot  therein  if  she  had  been 
walking  in  the  usual  manner.  That  at  the  time  she 
w&s  moving  sideway  or  backward  and  negligently 
stepped  into  the  hole  in  the  bridge.  **(4)  That  in  so 
slipping  her  foot  into  said  aperture  in  said  bridge  the 
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said  Emma  Gigonx  slightly  scratched  the  skin  on  her 
ankle  or  lower  portion  of  her  leg,  which  scratch,  how- 
ever, was  only  slight,  and  was  so  regarded  by  the  said 
Emma  Gigonx  and  her  parents,  and  no  physician  was 
called  for  prescribing  for  or  treating  said  scratch  for 
a  period  of  ten  days  or  more  thereafter,  dnring  which 
time  the  said  Enmia  Gigoux,  with  no  proper  treatment' 
of  said  scratch,  engaged  in  her  usual  play  about  the 
premises  of  her  said  parents,  permitting  her  clothing 
to  rub  and  irritate  said  scratch  and  other  articles  to 
come  in  contact  therewith,  and  the  said  scratch  was 
permitted  to  and  did  become  unclean,  dirty  and  filthy, 
and  by  reason  of  such  neglect  thereof  and  of  the  rub- 
bing of  the  clothing  of  said  Emma  Gigoux  upon  said 
scratch  and  otherwise  subsequently  bruising,  scratch- 
ing and  hurting  the  same,  and  of  subsequent  injuries 
received  by  said  Emma  Gigoux,  and  by  reason  of  the 
dirty  and  filthy  condition  in  which  the  said  ankle  and 
limb  as  well  as  other  portions  of  her  body  was  per- 
mitted to  remain,  and  some  ten  days  after  the  happen- 
ing of  the  accident  complained  of,  the  limb  of  said 
Enuna  Gigoux  became  infected  and  sore,  and  same 
thereafter  resulted  in  the  ailment  which  caused  the 
death  of  the  said  Ehnma  Gigoux  on  October  5,  1912.'* 
For  a  second  defense  it  is  alleged : 

*  *  That  said  accident  complained  of  by  plaintiflf  is  the 
result  of  negligence  and  want  of  care  on  the  part  of 
Emma  Gigoux,  contributed  to  on  her  part  as  to  said 
accident  as  well  as  to  any  injury  sustained  or  claimed 
to  have  been  sustained  thereby.  *' 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  whereupon  the  cause  was  tried,  resulting 
in  a  judgment  for  the  plaintiff  in  the  sum  of  $1,000,  and 
the  defendant  appeals.  Affibmed. 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Roswell  L.  Conner.and  Mr.  W.  0.  Sims. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  &  Burdett,  with  an  oral  argu- 
ment by  Mr.  James  McCain. 

Mr.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

1.  This  action  is  predicated  on  Section  6375,  L.  0.  L., 
which  reads : 

*' Whenever  any  individual,  while  lawfully  traveling 
upon  any  highway  of  this  state  or  bridge  upon  such 
highway,  the  same  being  a  legal  county  road,  shall, 
without  contributory  negligence  on  his  part,  and  with- 
out knowledge  upon  his  part  of  the  defect  or  danger, 
sustain  any  loss,  damage,  or  injury  in  consequence  of 
the  defective  and  dangerous  character  of  such  highway 
or  bridge,  either  to  his  person  or  property,  he  shall 
be  entitled  to  recover  of  the  county  in  which  such  loss, 
damage,  or  injury  occurred,  compensatory  damages, 
not  to  exceed  the  sum  of  $2,000  in  any  case  by  an  action 
in  the  Circuit  Court  of  such  county,  or  in  a  Justice's 
Court  therein,  if  the  amount  of  damages  sued  for  shall 
not  exceed  the  sum  of  $250.00. ' ' 

It  is  contended  that  Emma  Gigoux  went  upon  the 
bridge  where  the  aperture  was  in  plain  view,  and  that 
without  observing  where  she  was  going  she  turned  her 
head  backward  to  speak  to  her  mother,  and  in  doing 
so  stepped  into  the  hole  in  the  planking  and  was  in- 
jured, and  since  the  testimony  conclusively  showed 
that  the  plaintiff's  intestate  was  guilty  of  contributory 
negligence,  her  conduct  precludes  a  recovery  herein, 
and,  such  being  the  case,  an  error  was  committed  in  re- 
fusing to  grant  a  judgment  of  nonsuit. 

It  appears  from  the  testimony  that  Emma  was  cross- 
ing the  bridge  in  advance  of  her  mother,  who  remarked 
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that  since  services  were  to  be  held  in  the  church  on  the 
next  day  new  stockings  would  have  to  be  procured  for 
this  daughter,  whereupon  Emma,  turning  her  head  to 
reply,  stepped  into  the  aperture  in  the  plank  covering 
and  was  hurt. 

In  parts  of  its  charge,  to  which  no  exceptions  were 
taken,  the  court  so  completely  submitted  to  the  jury 
the  question  as  to  the  contributory  negligence  of  Enmia 
Gigoux  upon  this  subject,  that  quotations  from  the  in- 
structions will  be  made,  to  wit : 

**Now,  the  four  elements  which  the  plaintiff  is  bound 
to  establish  by  a  preponderance  of  the  evidence  are 
these:  (1)  This  deceased  child  must  have  been  law- 
fully traveling  upon  the  highway.  (2)  She  must  have 
received  tHe  injury  by  reason  of  a  defect  in  this  high- 
way. (3)  Her  own  negligence  must  not  have  contrib- 
uted to  such  injury.  (4)  She  must  have  been  igno- 
rant of  the  defect  at  the  time  of  the  injury.  *  *  It  is 
the  law  that  a  person  traveling  upon  a  public  highway 
has  a  right  to  presume  *  *  the  highway  is  in  a  reason- 
ably safe  condition.  *  *  And  that  presumption  pre- 
vails in  this  case,  that  the  child  had  a  right  to  presume 
that  the  bridge  was  in  a  reasonably  safe  condition  at 
the  time  she  was  injured.  *  *  As  to  whether  she  was 
negligent  or  not,  you  have  heard  testimony  as  to  her 
turning  sideways.  You  have  heard  testimony  as  to 
the  size  and  condition  of  the  defect — that  hole.  As  to 
whether  that  constituted  negligence  on  her  part,  which 
contributed  to  her  injury,  is  for  you  to  determine,  and 
in  that  connection  the  law  is  that  a  person  traveling 
upon  a  highway,  or  a  bridge,  or  a  sidewalk,  or  any 
other  place  where  pedestrians  travel,  does  not  have 
to  exercise  every  care  and  precaution  excepting  only 
as  an  ordinarily  prudent  person  will  necessarily  have 
to;  and  if  a  person  is  absorbed  in  thought  having  a 
right  to  presume  that  it  is  reasonably  safe,  he  is  not 
bound  to  be  directing  his  sole  and  whole  attention  to 
the  discovery  of  defects.  This  is  not  required  of  any 
person.    In  this  connection  you  will  consider  the  age 
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of  this  deceased  child  and  also  her  mental  capa- 
city. You  have  heard  the  testimony,  which  testi- 
mony, tended  to  show  she  was  of  average  mentality 
to  say  the  least.  And  you  have  a  right  to  take  into  con- 
sideration whether  a  person  of  her  age  and  mental 
capacity  acted  as  an  ordinarily  prudent  person  of  that 
age  and  mental  capacity  would  have  acted  at  the  time 
and  place  and  under  the  circumstances,  and  determine 
whether  or  not  she  acted  as  an  ordinarily  prudent  per- 
son and  used  that  degree  of  care  that  an  ordinarily  pru- 
dent person  of  her  age  and  mental  capacity  would  have 
used  at  the  time.  And  if  you  find  by  a  greater  weight 
of  the  testimony  she  did  so  act,  why  then  she  would  not 
be  negligent. '  * 

2.  The  legal  principles  thus  announced  are  supported 
by  the  authorities.  Thus  the  four  elements  referred 
to,  which  the  plaintiff  was  required  to  establish,  are 
conditions  precedent  to  a  recovery  in  an  action  of  this 
kind :  Section  6375,  L.  0.  L. ;  Bailey  v.  Benton  County, 
61  Or.  390  (111  Pac.  376,  122  Pac.  755).  The  statute 
makes  it  unlawful  for  any  person  to  cross  a  public 
bridge  with  a  portable  engine  without  placing  plank  be- 
neath the  wheels  of  the  machine  to  protect  the  struc- 
ture :  Section  6337,  L.  0.  L. ;  Jones  v.  Union  County,  63 
Or.  566  (127  Pac.  781).  See  the  notes  to  this  case  in 
42  L.  R.  A.  (N.  S.)  1035.  Fast  driving  over  any  bridge 
or  overloading  it  by  driving  too  many  head  of  cattle, 
horses  or  mules  thereon  are  also  unlawful  acts :  Section 
6375,  L.  0.  L.  The  bridge  where  the  injury  occurred  in 
the  case  at  bar  being  a  part  of  the  highway,  the  plain- 
tiff's intestate  was  lawfully  traveling  thereon  when 
she  was  hurt. 

3.  In  speaking  of  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts  with 
respect  to  the  rights  of  a  traveler  on  a  public  road,  an 
author  observes : 
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**He  walks,  as  it  has  been  said,  somewhat  too  strongly 
'by  a  faith  justified  by  law,'  and  has  a  right,  in  the 
absence  of  anything  to  the  contrary,  to  presume  that 
the  highway  is  reasonably  safe  for  travel'*:  2  Elliott, 
Eoads  &  Streets  (3  ed.),  §  817. 

In  a  note  to  the  text,  the  correct  rule  is  stated  as 
follows : 

**The  presumption  does  not  warrant  the  omission 
of  such  care  as  ordinary  prudence  requires,  and  the 
statement  quoted  is  correct  only  in  a  limited  sense. ' ' 

An  infant  is  required  to  exercise  that  degree  of  care, 
in  order  to  avoid  personal  injury,  that  the  testimony 
shows  the  child  reasonably  capable  of  exercising,  de- 
pending upon  his  age,  knowledge  and  mental  capacity : 
Dubiver  v.  City  Ry.  Co.,  44  Or.  227  (74  Pac.  915,  75  Pao. 
693, 1  Ann.  Cas.  889) ;  Mundhenke  v.  Oregon  City  Mfg. 
Co.,  47  Or.  127  (81  Pac.  977,  1  L.  R.  A.  (N.  S.)  278) ; 
Westman  v.  Wind  River  Lumber  Co.,  50  Or.  137  (91 
Pac.  478) ;  Russell  v.  Oregon  R.  S  N.  Co.,  54  Or.  128 
(102  Pac.  619) ;  Thornton  v.  Portland  Ry.,  L.  S  P.  Co., 
63  Or.  478  (128  Pac.  850)? 

4,  5.  What  the  court  said  about  a  person  being  ab- 
sorbed in  thought  might,  if  standing  alone,  seem  to 
carry  the  rule  too  far,  for  a  person  must  give  some  at- 
tention to  the  place  over  which  he  passes  in  order  to 
observe  patent  defects  if  any  exist  therein.  When, 
however,  the  language  referred  to  is  read  in  connection 
with  the  presumption  which  was  held  applicable,  it  is 
believed  that  no  harm  resulted. 

It  is  incumbent  upon  the  officers  of  a  county,  who 
are  charged  with  a  performance  of  that  duty,  to  see 
that  the  highways  which  are  open  for  travel  are 
reasonably  safe  for  that  purpose.  Invoking  the  dis- 
putable presumption  that  official  duty  has  been  regu- 
larly performed, -a  traveler  on  a  public  road  when 
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addressed  by  another  person  can  properly  give  atten- 
tion to  what  is  said  and  may  tnm  his  head  toward  the 
speaker  for  that  purpose.  Such  heed,  however,  is  not 
being  ''absorbed  in  thought,*'  which  phrase  usually 
signifies  an  occasional  aberration  of  intellect,  which, 
momentarily,  precludes  all  attention.  No  exception 
was  taken  to  the  expression  ''absorbed  in  thought,'* 
nor  could  the  jury  have  been  misled  by  its  use,  for 
Mrs.  Gigoux's  remark  that  Emma  should  have  a  new 
pair  of  stockings  evidently  pleased  the  little  girl,  and 
her  attention  must  have  been  aroused  with  pleasurable 
expectation. 

6.  The  testimony  as  to  the  age,  experience  and  mental 
capa^ty  of  the  deceased  shows  that  the  question  of 
her  alleged  contributory  negligence  was  properly  sub- 
mitted to  the  jury,  and,  this  being  so,  no  error  was 
committed  in  denying  the  motion  for  a  judgment  of 
nonsuit. 

7.  It  is  maintained  that  an  error  was  conmutted  in  not 
permitting  the  defendant  to  offer  testimony  in  support 
of  the  alleged  unsanitary  condition  of  the  plaintiff's 
home  at  the  time  of  the  accident  and  during  the  last  ill- 
ness of  the  deceased.  It  is  argued  that  paragraph  4  of 
the  answer,  hereinbefore  set  forth,  avers  a  new  and  inter- 
vening cause,  and  that  in  refusing  to  receive  evidence 
in  relation  thereto  the  defendant  was  prejudiced.  It 
is  believed  that  the  pleader,  in  the  part  of  the  defense 
referred  to,  intended  to  charge  contributory  negligence 
on  the  part  of  the  parents  of  Emma  Gigoux  in  fail- 
ing to  call  a  physician  when  she  was  hurt,  in  permit- 
ting the  girl's  clothing  to  irritate  the  wounds,  and 
in  not  exercising  greater  care  in  respect  to  the  alleged 
unsanitary  conditions  of  the  home,  whereby  the  little 
girl's  death  resulted,  and  not  particularly  to  aver  an 
independent  intervening  cause  of  her  death.    As  tend- 
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ing  to  uphold  the  view  we  entertain  respecting  the  part , 
of  the  answer  to  which  attention  has  been  called,  the 
defendant's  counsel  undertook  to  show  that  the  little 
girl's  wounds  may  have  been  infected  by  germs  when 
being  bathed,  by  inquiring  of  Mrs.  Gigoux  on  cross- 
examination:  **Did  you  ever  boil  the  basin,  or  dis- 
infect it  in  any  way  before  you  put  water  into  it  t "  An 
objection  to  the  question  having  been  interposed,  the 
counsel  conducting  the  examination  said:  ''We  are 
trying  this  case  upon  the  theory  that  the  negligence 
of  the  parents  would  be  an  element. ' '  Other  questions 
and  remarks  upon  this  subject  of  similar  import  in- 
duce the  conclusion  that  the  averment  referred  to  was 
intended  to  set  forth  contributory  negligence  on  the 
part  of  the  parents,  and  hence  no  error  was  committed 
as  alleged,  and  that  the  jury  were  not  misled  by  ex- 
cluding such  testimony.  In  support  of  this  conclusion 
the  court  charged  as  follows : 

"And  also  you  must  find,  before  you  can  find  for  the 
plaintiff,  by  greater  weight  of  the  testimony,  that  this 
injury  which  she  received,  when  she  fell  through  this 
hole  in  the  bridge,  was  the  primary  cause  of  her 
death." 

8.  It  is  insisted  that  an  error  was  committed  in 
refusing  to  receive  evidence  of  the  alleged  negli- 
gence of  the  parents  of  Emma  Gigoux  as  to  their 
care  and  treatment  of  the  little  girl  after  she  was 
injured.  In  Bradshaw  v.  Frazier,  113  Iowa,  579 
(85  N.  W.  752,  86  Am.  St.  Rep.  394,  55  L.  R.  A. 
258),  where  the  death  of  the  plaintiff's  intestate 
resulted  from  exposure  occasioned  by  the  execution  of 
a  writ  of  removal  sued  out  by  the  defendant,  it  was 
held  that  the  fact  that  the  intestate's  parents  were 
guilty  of  negligence  in  caring  for  the  intestate  after 
the  exposure  constituted  no  defense  to  an  action  for 
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abuse  of  process.  In  Ploof  v.  Burlington  Traction  Co,, 
70  Vt.  509  (41  Atl.  1017,  43  L.  R.  A.  108),  in  an  action 
in  which  an  administrator  was  seeking  to  recover  dam- 
ages for  the  defendant's  negligence  resulting  in  the 
death  of  a  minor  child,  for  the  benefit  of  the  child's 
estate,  it  was  ruled  that  the  negligence  of  the  parents 
contributing  to  the  accident  could  not  be  imputed  to 
the  child.  To  the  same  eflFect,  see  Macdonald  v.  0  'ReiUy, 
45  Or.  589  (78  Pac.  753).  No  error  was  committed  in 
this  respect. 

Other  exceptions  are  relied  upon,  but,  believing  them 
unimportant,  the  judgment  should  be  affirmed,  and  it  is 
so  ordered.  Affibmed. 

Mb.  Chief  Justice  MgBbide,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Bambey  concur. 


Argued  October  27,  reversed  November  24,  1914. 

STATE  V.  BUNYABD. 

(144  Pac.  449.) 

CUmlnal  Law— aroonds  for  BeTenal— Befvaal  of  ItaBtnictioii— Ckvr- 
roborative  Testimony. 

1.  A  conviction  of  larceny  on  the  testimony  of  an  accomplice  will 
be  reversed  on  appeal,  where  the  trial  court  has  refused  a  rd^uested 
instruction  in  the  language  of  Section  1540,  L.  0.  L.,  on  the  degree 
of  efvidence  required  to  corroborate  the  testimony  of  an  accomplice, 
and  has  failed  to  use  language  of  similar  import  in  the  general  charge. 

[As   to   convicting  on   testimony  of   accomplice,  see  notes  ia 
71  Am.  Dec.  671;  34  Am.  Bep.  408;  98  Am.  St.  Bep.  158.] 

Criminal  Law — ^Instmctionfl — ^Evldenoe. 

2.  In  a  prosecution  for  larceny,  an  instruction  that  when  other 
corroborating  evidence  has  been  offered,  "as  in  this  case,"  it  was  for 
the  jury  to  determine  the  weight  to  be  given  the  tedBtimony  of  the 
accomplice  was  erroneous,  as  stating  that  corroborating  evidence  had 
been  received;  the  determination  of  whether  or  not  evidence  offered 
for  that  purpose  corroborates  the  testimony  of  an  accomplice  being 
exclusively  for  the  jury. 
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From  Harney:  Dalton  Biggs,  Judge. 

The  defendant,  L.  R.  Bunyard,  was' indicted,  tried 
and  convicted  of  the  crime  of  larceny,  and  from  the 
judgment  and  sentence  following  such  conviction, 
appeals.  Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  W.  Biggs,  Mr.  Merwin  Rankin  and  Messrs.  Em- 
mons A  Webster,  with  oral  arguments  by  Mr.  Rankin 
and  Mr.  Lionel  R.  Webster. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  WiUiam  H.  Brooke,  District  Attorney,  Mr.  John 
L.  Rand,  Mr.  C.  H.  Leonard  and  Mr.  Andrew  M.  Craw- 
ford,  Attorney  General,  with  oral  arguments  by  Mr. 
Brooke  and  Mr.  Rand. 

In  Banc.  Mb.  Justice  Moobe  delivered  the  opinion 
of  the  court 

The  defendant,  L.  R.  Bunyard  was  convicted  of  the 
crime  of  larceny,  alleged  to  have  been  committed  in 
Harney  County,  Oregon,  July  15,  1912,  by  unlaw- 
fully taking  and  carrying  away  one  calf,  the  prop- 
erty of  the  Pacific  Livestock  Company,  a  corporation, 
and  he  appeals  from  the  resulting  judgment.  It 
is  contended  that  the  only  evidence  received  of  the 
commission  of  the  alleged  crime,  or  of  the  defend- 
ant's participation  therein,  or  connection  therewith, 
or  of  the  ownership  of  the  animal,  was  the  un- 
corroborated testimony  of  accomplices,  and,  such 
being  the  case,  an  error  was  committed  in  giving,  over 
the  exception  of  defendant's  counsel,  the  following 
instruction : 

**An  accomplice,  gentlemen,  is  one  who  aids,  abets 
or  assists  another  in  the  commission  of  a  crime,  and, 
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To  the  same  effect  see,  also,  State  v.  Smith,  102  Iowa, 
656  (72N.  W.  279). 

Our  statute  has  prescribed  the  degree  of  evidence 
required  to  corroborate  the  testimony  of  an  accom- 
plice, and  where  a  request  to  instruct  a  jury  in  the 
phraseology  of  the  enactment  is  denied,  and  the  court 
in  its  general  charge  fails  to  employ  language  of  simi- 
lar import,  a  conviction  based  upon  the  testimony  of 
an  accomplice  is  the  result  of  a  mistrial. 

2,  In  the  instruction  given,  to  which  an  exception 
was  taken,  the  court,  referring  to  evidence  supple- 
mentary to  that  already  given  and  tending  to 
strengthen  and  confirm  it,  said: 

*'But  when  other  corroborating  evidence  has  been 
offered,  as  in  this  case,  it  is  for  you  to  state  from  all 
the  evidence  as  to  what  weight  you  will  give  to  the 
testimony  of  the  accomplice,  as  to  all  other  witnesses 
in  this  case." 

The  statute  in  prescribing  instructions  that  may  be 
given  reads: 

**In  charging  the  jury,  the  court  shall  state  to  them 
all  matters  of  law  which  it  thinks  necessary  for  their 
information  in  giving  their  verdict,  but  it  shall  not 
present  the  facts  of  the  case,  but  shall  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of 
fact":  Section  139,  L.  O.  L. 

''When  the  evidence,"  says  a  text- writer,  *' clearly 
shows  that  a  witness  is  an  accomplice,  and  a  statute 
requires  the  testimony  of  an  accomplice  to  be  corrob- 
orated, an  instruction  that  the  witness  is  an  accom- 
plice and  hence  needs  corroboration  is  proper.  But 
whether  the  testimony  of  a  witness  is  corroborated  is 
exclusively  a  question  for  the  jury,  and  their  province 
must  not  be  invaded  by  the  court " :  12  Cyc.  600. 

It  is  the  exclusive  function  of  the  jury  to  determine 
whether  or  not  evidence  offered  for  that  purpose  cor- 
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roborates  the  testimony  of  an  accomplice :  12  Cyc.  604 ; 
Bumey  v.  State,  87  Ala.  80  (6  South.  391) ;  Noland  v. 
Staie,  19  Ohio,  131;  State  v.  Robinson,  35  S.  C.  340 
(14  S.  E.  766). 

An  error  was  committed  in  stating  to  the  jury  that 
corroborating  evidence  had  been  received. 

Other  errors  are  assigned,  but,  believing  they  will 
not  be  repeated,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Bevebsed  and  Bemanded. 


Argned  October  27,  affirmed  November  24,  1914* 

BYDEB  V.  LA  GBANDE.* 

(144  Pac.  471.) 

Bftinidiwj  Corporations— Torts— Govemmental   Capacity— IQnlBtorial 
IHLties. 

1.  No  liability  attaches  to  a  municipality  for  tbe  acts  or  omissions 
of  its  officers  acting  in  good  faith  while  performing  governmental 
functions,  out  liability  does  attach  for  negligent  acts  of  its  officers 
or  agents  in  performing  private  ministerial  duties  pertaining  to  its 
private  corporate  purposes. 

[As  to  liability  of  a  municipality  for  negligence  or  other  mis- 
conduct of  its  officers  and  agents,  see  note  in  30  Am.  St.  Bep. 
376.] 

Municipal  Corporations — ^Maintenance  of  Streets — liability  for  Negli- 
gence—^loverunental  Functions. 

2.  In  the  actual  construction  and  maintenance  of  streets  and  side- 
walks, the  city,  acting  by  servants  employed  by  its  officers  with  thcf 
authority  of  the  city,  is  engaged  in  a  purely  ministerial  duty,  and  is 
liable  for  acts  or  omissions  of  such  officers  or  employees  in  improp- 
erly building  a  sidewalk  and  knowingly  failing  in  its  duty  to  keep 
the  same  in  a  reasonably  safe  condition  for  travel:  Section  358, 
Lk  O.  L. 


*For  the  liability  of  a  municipality  for  defects  or  obstructions  in 
street  eaosed  by  servants,  see  note  in  20  L.  B.  A.  (N.  S.)  544. 

Befobteb. 
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From  Union :  John  W.  Knowubs,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  Elizabeth  C.  Ryder  against  the 
City  of  La  Grande,  Oregon,  for  damages.  A  verdict 
was  rendered  and  a  judgment  entered  in  favor  of  the 
plaintiff  for  $250.  The  defendant  appeals.  The  ac- 
tion is  predicated  upon  the  negligence  of  the  defend- 
ant in  failing  to  perform  its  duty  in  the  construction 
and  maintenance  of  a  plank  sidewalk  on  Cove  Avenue 
in  the  city.  The  plaintiff  alleges  that  the  defendant 
negligently  and  wrongfully  allowed  a  section  of  side- 
walk to  remain  in  a  dangerous  and  unsafe  condition, 
that  the  same  was  broken  and  loose  at  both  ends  and 
insecurely  braced  underneath,  and  that  on  the  6th  of 
December,  1913,  while  the  plaintiff  was  lawfully  pass- 
ing over  said  sidewalk,  on  account  of  the  defective  con- 
struction and  want  of  repair,  it  gave  way  under  her 
weight,  whereby  she  was  violently  thrown  down  and 
injured,  to  her  damage  in  the  sum  of  $15,000.  Issues 
were  raised  by  the  answer  and  reply.        Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  S.  Hodgin. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Eugene  AshwUl  and  Mr.  R.  J.  Green. 

§ 

Mb.  Justice  Bean  delivered  the  opinion  of  the 
court. 

The  first  question  raised  upon  this  appeal  is  the 
same  as  that  in  the  case  of  Coleman  v.  La  Grande, 
post,  p.  521  (144  Pac.  468),  in  which  an  opinion  was 
this  day  rendered.  It  is  contended  that  under  its 
charter  the  City  of  La  Grande  is  not  liable  for  a  tort. 
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As  to  such  question,  that  opinion  will  govern  in  the 
case  now  under  consideration. 

The  defendant  city  by  a  demurrer  to  the  complaint, 
a  timely  motion  for  a  nonsuit,  and  a  requested  instruc- 
tion to  the  jury  raises  the  further  question  that  the 
City  of  La  Grande  in  opening  and  building  streets, 
constructing  sidewalks,  and  keeping  the  same  in  condi- 
tion for  travel  is  exercising  a  governmental  function, 
and  therefore  is  not  liable  in  an  action  for  negligence 
in  such  work.  It  was  stated  in  Esberg  Cigar  Co.  v. 
Portland,  34  Or.  287  (55  Pac.  962,  75  Am.  St.  Bep.  651, 
43  L.  B.  A.  435),  a  case  which  has  ever  since  been  fol- 
lowed, that: 

**  There  is  a  well-established  distinction  made  by  the 
authorities  between  the  liability  of  a  municipal  cor- 
poration for  the  acts  of  its  servants,  agents,  officers 
or  employees,  done  in  the  exercise  of  powers  and 
duties  granted  to  or  imposed  upon  it  as  a  mere  agency 
of  the  state  and  performed  exclusively  for  public  gov- 
ernmental purposes,  and  acts  done  in  the  exercise  of 
powers  granted  to  or  privileges  conferred  for  its  own 
profit 

In  6  McQuillin,  Mun.  Corp.,  Section  2634,  it  is  stated 
thus: 

*'It  is  equally  well  settled  that  a  municipality  acts 
ministerially  in  constructing  and  repairing  public  im- 
provements or  work,  including  streets,  and  hence  is 
liable  to  persons  injured  by  negligence  in  the  perform- 
ance of  such  duties." 

In  Giaconi  v.  Astoria,  60  Or.  12,  30,  34  (118  Pac. 
180,  184),  after  a  thorough  discussion  of  the  question 
and  the  collaboration  of  many  authorities,  Mr.  Justice 
BuBNBTT  states  the  rule  thus : 

**A  municipal  corporation  is  not  liable  for  mere 
consequential  injuries  resulting  from  ordinarily  care- 
ful administration  of  a  reasonably  prudent  plan  of 
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street  improvement  devised  by  the  municipality  in  its 
governmental  capacity;  but,  in  the  execution  itself  of 
any  public  works,  the  city  acts  ministerially,  or,  in  the 
words  of  the  statute,  'in  its  corporate  character  and 
within  the  scope  of  its  authority,'  and  for  its  negli- 
gence or  maladministration  in  that  relation,  resulting 
in  an  injury  to  the  rights  of  another,  it  is  liable  in  the 
same  way  and  for  the  same  reason  as  a  natural  person 
or  private  corporation  would  be  under  the  same  cir- 
cumstances of  executive  management." 

1.  In  the  case  at  bar  the  additional  question  for 
determination  is  whether  the  city,  in  the  construction 
and  maintenance  of  a  sidewalk,  is  acting  in  a  govern- 
mental capacity  by  virtue  of  certain  attributes  of 
sovereignty  or  is  performing  a  purely  ministerial  duty 
pertaining  to  its  private,  corporate  purposes.  Under 
the  former  conditions  the  city's  functions  are  political 
and  governmental,  and  no  liability  attaches  to  the 
municipality  for  the  acts  or  omissions  of  its  officers 
or  agents  acting  in  good  faith.  In  the  latter  charac- 
ter above  referred  to,  that  is,  in  the  exercise  of  its 
purely  municipal  functions,  a  city  stands  upon  the 
same  plane  as  a  private  corporation,  and  is  held  to  the 
same  responsibility  for  injuries  resulting  from  the 
negligence  of  its  officers,  agents  and  employees  acting 
within  the  scope  of  their  authority :  28  Cyc.  1258. 

2.  In  the  consideration  and  passing  or  rejecting  of 
resolutions  and  ordinances  pertaining  to  the  opening 
and  improving  of  its  streets,  the  council  of  the  City  of 
La  Grande  acts  in  a  legislative  or  governmental 
capacity.  In  the  actual  construction  and  maintenance 
of  streets  and  sidewalks,  the  city,  acting  by  servants 
employed  by  its  officers  with  the  authority  of  the 
municipality,  is  engaged  in  a  purely  ministerial  duty, 
and  is  liable  to  respond  in  damages  for  an  injury  to 
plaintiff  caused  by  the  negligent  act  or  omission  of 


Nov.  1914.]  State  v.  Hall.  231 

snch  officers  pr  employees  in  improperly  building  the 
sidewalk  and  knowingly  failing  in  its  duty  to  keep  the 
same  in  a  reasonably  safe  condition  for  travel.  The 
case  comes  within  the  provisions  of  Section  358, 
L.  0.  L.;  Section  37,  Charter  of  City  of  La  Grande. 
See,  also,  4  Dillon  on  Mun.  Corp.,  §  1666 ;  Wagner  v. 
Portland,  40  Or.  389,  394  (60  Pac.  985,  67  Pac.  300) ; 
Batdorff  v.  Oregon  City,  53  Or.  402  (100  Pac.  937,  18 
Ann.  Cas.  287) ;  Giaconi  v.  Astoria,  60  Or.  12,  30,  34 
(118  Pac.  180,  184);  Hetvitt  v.  City  of  Seattle,  62 
Wash.  377  (113  Pac.  1084,  32  L.  R.  A.  (N.  S.)  632). 

The  evidence  in  the  case  tended  to  sustain  the  alle- 
gations of  the  complaint  and  to  show  negligence  on 
the  part  of  the  city  as  alleged.  The  judgment  of  the 
trial  court  will  therefore  be  affirmed.      Affirmed. 


Submitted  on  brief  October  26,  affirmed  Norember  24,  1914. 

STATE  EX  REL.  V.  HALL. 

(144  Pac.  475.) 

Statntas— Oonstractioii — Purpose  of  Laws. 

1.  Sacb  meaning  is  to  be  attached  to  thcf  language  of  a  statute  as 
win  effectuate  the  object  and  purpose  of  the  law. 

Schools  and  Schocd  Diataricts — Creation  of  Union  Dlstrict^^all  of 
Special  Election. 

2.  Under  Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  78,  providing  for  the  union  of  se^reral  school  districts  for  high 
school  purposes,  and  requiring  the  district  boundary  board,  when  suf- 
ficient petitions  for  an  election  for  such  purpose  are  presented  to  the 
board,  to  direct  in  writing  the  respective  school  boards  of  the  dis- 
tricts to  be  united  to  give  the  notices  of  election,  a  written  notice  of 
the  district  boundary  board  to  the  school  boards,  directing  them  to 
eall  a  special  election  for  that  purpose  at  a  certain  time,  is  sufficient, 
without  being  in  the  form  of  an  order  eaUing  the  election. 

[As  to  meaning  of  "adjacent"  in  statute  relating  to  annexation 
to  school  district,  see  note  in  Ann.  Gas.  1913B,  171.] 

Schools  and  Scbool  Diatricta — Creation  of  Union  I>i8tilctr--0all  of 
Spodal  Election. 

3.  On  receiving  the  direction  from  the  district  boundary  board, 
the  school  directors  have  no  discretion,  but  must  give  the  notices 
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required;  and  a  regular  meeting  of  the  district  boards  is  not  nefces- 
sary  to  authorize  the  presidents  and  the  secretaries  to  sign  the 
notices. 

Schools  and  Sdtool  DistrictB— Creation  of  Union  Iltstricts—Consti- 
tntionallty  of  Statntes. 

4.  Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  78, 
providing  for  the  union  of  several  school  districts  for  high  school  pur- 
poses, is  not  contrary  to  Article  IV,  Section  la,  of  the  Constitution, 
giving  the  initiative  and  referendum  to  the  districts,  as  authorising  a 
larger  district  to  extend  its  boundaries  over  a  smaller  district  against 
the  will  of  the  latter,  since  the  electors  at  such  election  act  as  members 
of  the  proposed  union  high  school  district;  the  election  being  held 
in  the  local  districts  only  for  convenience. 

Schools  and  School  Districts — Creation  of  Union  Districts— Oonstitn- 
tionallty  of  Statutes. 

5.  The  legislature  had  power  to  enact  the  statutcf,  under  Article 
XI,  Section  2,  of  the  Constitution,  authorizing  the  formation  of  cor- 
porations under  general  laws. 

Schools  and  School  Districts — Creation  of  Union  District — ^Election — 
"CalL" 

6.  Under  Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  78, 
providing  for  ther  creation  of  a  union  high  school  district,  and  re- 
quiring the  district  boundary  board  to  direct  the  school  boards  of 
the  district  to  give  the  notices  of  election,  a  direction  by  the  district 
boundary  board  to  the  school  boards  to  call  the  election  is  sufficient, 
since  "call"  involves  more  than  a  mcrre  determination  that  the  elec- 
tion be  held,  and  requires  that  determination  to  be  communicated, 
and  is  used  in  Section  4083,  L.  0.  L.,  providing  for  the  manner  of 
giving  notice,  as  synonymous  with  "notice." 

Schools  and  School  Districts— Creation  of  Union  District— Notloes — 
Necessity — SuAciency. 

7.  Under  Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  78,  providing  for  an  election  for  the  creation  cft  a  union 
high  school  district,  the  giving  of  the  notice  of  a  spe^cial  election  by 
the  school  boards,  which  states  the  time  and  place  of  the  election, 
is  mandatory;  but  the  requirement  for  the  statement  of  the  dcrtails  of 
the  election  is  directory. 

Schools  and  School  Districts — Creation  of  Union  District— Notlco  of 
Election — Suffldenpy. 

8.  Under  Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  78, 
requiring  a  petition  for  an  election  for  the  formation  of  a  union  high 
school  district  to  designate  the  site  for  the  building,  and  to  ask  for 
the  giving  of  notices  of  an  election  to  be  held  at  a  cefrtain  time  and 
place,  it  IS  not  necessary  that  the  election  notices  state  the  location 
of  the  building. 

Schools  and  School  Districts— Directors — ^De  Facto  Chairman. 

9.  One  who  had  befen  regularly  elected  as  school  director  and  had 
acted  as  chairman  of  the  board  for  some  time,  being  recognized  as 
such  by  the  sheriff  of  the  county  and  by  the  county  school  superin- 
tendent and  the  other  directors,  is  a  d«  facto  chairman,  whose  aigna- 
tur«f  to  a  notice  of  a  special  school  election  is  sufficient. 
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SchooUi  aad  Scbool  Dlstxicto— Oteatlon  of  XTnlon  District— Notice  of 
Election. 

10.  A  notice  of  election  on  the  question  of  uniting  five  dietriets 
into  a  nnion  high  school  district,  under  the  provisions  of  Section  4194, 
L.  O.  L.y  as  amended  foy  Laws  of  1^11,  page  78,  which  stated  the 
question  as  whether  only  the  particular  district  in  which  the  notice 
was  posted  should  be  united  into  the  union  high  school  district,  sub- 
atantiallj  complies  with  the  law,  and  is  sufficient. 

flchoolB  and  School  Districts— Oteatlon  of  Vtdoia  District— Irregulari- 
ties in  Election  Notice. 

11.  Where  a  special  election  was  held  under  the  provisions  of 
Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  78,  on  the 
question  whether  five  districts  should  be  united  into  a  union  high 
school  district  irregularities  in  the  notices  posted  in  two  of  the  dis- 
tricts will  not  invalidate  the  election,  at  which  the  majority  voted 
for  the  union,  if  the  votes  of  all  electors  not  voting  in  those  two  dis- 
tricts could  not  have  changed  the  result. 

From  Grant:  Dalton  Biggs,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  the  State  of  Oregon  on  relation 
of  S.  B.  Birdwell  and  Herman  Knhl,  against  William 
Hall,  G.  T.  Meador  and  H.  0.  Meador,  substituted  for 
William  Hall,  A.  B.  Carlson,  B.  L.  Dearforff  and  L. 
B.  Parsons,  to  oust  the  defendants  from  their  respec- 
tive offices  as  directors  of  Union  High  School  District 
No.  1  of  Grant  County,  Oregon,  and  to  annul  the  or- 
ganization of  the  district.  The  action  was  tried  by  the 
Circuit  Court  upon  an  agreed  statement  of  facts.  The 
court  made  findings  and  conclusions  of  law,  and  ren- 
dered judgment  in  favor  of  the  defendants.  The  rela- 
tors appeal. 

Submitted  on  briefs  without  arguments  under  the 
proviso  of  Rule  18  of  the  Supreme  Court :  56  Or.  622 
(117  Pac.  xi).  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  V.  Q.  Cozad,  District  Attorney,  and  Mr.  Errett 
Hicks. 
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For  respondents  there  was  a  brief  over  the  name  of 
Mr.  George  H.  Cattanach. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  conrt. 

The  action  is  brought  nnder  Section  366,  L.  0.  L., 
which  authorizes  an  action  at  law  in  the  name  of  the 
state,  upon  the  information  of  the  prosecuting  attor- 
ney, or  upon  the  relation  of  a  private  party,  against 
the  person  offending: 

**(1)  When  any  person  shall  usurp,  intrude  into,  or 
unlawfully  hold,  or  exercise  any  public  office,  civil  or 
military,  or  any  franchise  within  this  state,  or  any 
office  in  a  corporation  either  public  or  private,  created 
or  formed  by  or  under  the  authority  of  this  state ;  or 
•  •  (3)  when  any  association  or  number  of  persons 
act  within  this  state,  as  a  corporation,  without  being 
duly  incorporated. ' ' 

On  July  31, 1912,  a  petition  was  filed  with  the  district 
boundary  board  of  Grant  County  from  each  of  school 
districts  Nos.  4,  5,  9, 10  and  14,  in  which  the  boundary 
board  was  petitioned  to  direct  the  school  boards  of  the 
several  districts  to  call  a  school  meeting  or  election 
in  each  district  for  the  purpose  of  voting  on  the  ques- 
tion of  uniting  the  five  districts  for  high  school  pur- 
poses only.  On  the  17th  day  of  August,  1912,  the 
boundary  board  met  and  made  an  order  granting  the 
prayer  of  the  petitions,  and  directing  that  union  high 
school  consolidation  elections  be  held  in  the  respective 
school  districts  on  the  3d  day  of  September,  1912.  A 
record  of  the  meeting  of  the  district  boundary  board 
was  duly  made  and  signed  by  the  county  judge,  as  ex- 
officio  chairman,  and  the  county  school  superintendent, 
as  secretary,  of  the  district  boundary  board.  The 
record  recites  that  each  petition  was  signed  by  the 
requisite  number  of  legal  voters  of  the  respective  school 
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districts.  The  sufficiency  of  the  petitions  is  not  ques- 
tioned. The  written  notices  of  the  district  boundary 
board  directed  the  respective  school  district  boards 
**to  call  a  special  school  election '*  in  their  districts 
on  Tuesday,  the  3d  day  of  September,  1912,  at  1  o'clock 
p.  M.,  for  fhe  purpose  of  voting  upon  the  following 
question,  to  wit : 

'*  Shall  school  districts  Nos.  4,  5,  9,  10,  and  14  of 
Grant  County,  Oregon,  be  united  into  a  union  high 
school  district,  and  maintain  a  union  high  school  in  the 
town  of  Prairie  City,  Grant  County,  Oregon  t '  * 

Each  notification  contained  the  names  of  the  direc- 
tors and  the  clerk  of  the  proper  district,  was  served 
by  the  sheriff  upon  the  chairman  of  each  board  of 
directors  and  the  clerk  of  each  of  the  school  districts, 
and  a  return  thereof  certified.  By  virtue  of  the  order 
and  notification  of  the  district  boundary  board,  notices 
of  an  election  to  be  held  in  the  districts  named  on 
September  3,  1912,  at  1  o'clock  p.  m.,  were  posted  in 
public  places  in  each  district  more  than  ten  days  prior 
thereto.  Pursuant  to  said  notices  at  the  time  and 
place  designated  therein  elections  were  held  and  a  vote 
taken  by  ballot,  which  was  tallied,  counted  and  re- 
turned and  canvassed,  resulting  as  follows :  '  *  For  un- 
ion high  school.  Yes,  121;  for  union  high  school,  No, 
44" — ^leaving  a  majority  of  77  in  favor  of  the  same. 
The  district  boundary  board  notified  the  respective 
school  boards  concerned  of  the  result,  and  declared 
the  territory  comprising  such  districts  to  be  high 
school  district  No.  1. 

1.  It  is  the  contention  of  the  plaintiff  that  the  order 
directing  the  elections  to  be  held  is  void,  for  the  reason 
that  the  statute  gives  the  board  no  authority  to  call 
the  election.  This  involves  the  construction  of  the 
statute.    It  is  a  well-settled  rule  of  statutory  construe- 
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tion  that  such  meaning  is  to  be  attached  to  the  language 
of  the  lawmakers  as  will  effectuate  the  object  and 
purpose  of  the  law:  Ankeny  v.  Multnomah  Co.,  4  Or. 
271,  273. 

2.  Section  4194,  L.  0.  L.,  as  amended  by  Laws  of 
1911,  page  78,  provides  as  follows : 

**  Whenever  it  is  desired  to  unite  two  or  more  con- 
tiguous school  districts  or  parts  of  districts  in  this 
state  for  high  school  purposes  only,  a  petition  from 
each  district  shall  be  presented  to  the  district  boundary 
board  setting  forth  specifically  the  districts  or  parts 
of  districts  it  is  proposed  to  consolidate,  and  also  the 
site  for  the  location  of  the  union  high  school  building. 
•  •  Said  petition  shall  request  the  district  boundary 
board  to  direct  the  school  boards  of  each  district  desig- 
nated in  the  petitions  to  state  in  the  notice  for  the  next 
annual  school  meeting  or  election,  or  at  a  special  meet- 
ing or  election,  called  for  that  purpose,  the  time  of 
such  meeting  or  election  to  be  designated  in  said  peti- 
tions that  the  question  of  uniting  said  school  districts 
for  high  school  purposes  only,  thus  forming  a  union 
high  school  district,  will  be  submitted.  Within  ten 
days  after  receiving  such  petitions,  the  district  bound- 
ary board  shall  direct,  in  writing  the  respective  school 
boards  of  the  districts  to  be  so  united,  to  give  the 
notices  as  requested  in  the  petitions.  •  •  The  vote 
on  the  question  is  to  be  by  ballot,  and  the  ballot  shall 
have  written  or  printed  thereon  the  words :  '  For  Union 
High  School— Yes. '    '  For  Union  High  School— No. '  " 

A  return  of  the  election  is  required  to  be  made  to 
the  boundary  board,  which  within  ten  days  after  re- 
ceipt of  the  sealed  returns  shall  canvass  the  votes,  and 
if  a  majority  of  all  votes  cast  is  in  favor  of  uniting 
such  districts,  the  boundary  board  shall  immediately 
notify  the  respective  school  boards  concerned  of  the 
result  and  declare  the  territory  comprising  such  dis- 
tricts to  be  a  union  high  school  district. 
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It  is  dear  from  the  statute  that  the  legislature  in- 
tended to  provide  a  means  whereby  the  question  of 
organizing  a  union  high  school  district  could  be  sub- 
mitted to  the  legal  voters  of  the  school  districts  inter- 
ested, either  at  an  annual  or  at  a  special  meeting  or 
election.  Such  an  election  is  authorized  to  be  held  by 
virtue  of  the  procedure  pointed  out  by  the  statute,  which 
provides  that  the  district  boundary  board,  when  proper 
petitions  are  filed  therefor,  within  ten  days  thereafter 
shall  direct  in  writing  the  respective  school  boards  of 
the  districts  to  be  united  to  give  the  notices  as  requested 
in  the  petitions.  When  such  petitions  are  presented 
to  the  boundary  board,  it  is  the  duty  of  such  board  to 
determine  whether  the  petitions  are  as  required  by  the 
statute  and  signed  by  the  requisite  number  of  legal 
voters  in  each  of  the  districts  petitioning  to  be  united 
as  a  union  high  school  district.  In  the  proceedings  in 
question  it  was  determined  by  the  district  boundary 
board  at  a  meeting  regularly  held  that  the  petitions 
were  sufficient  and  so  signed.  Whereupon  no  objec- 
tions being  made,  the  board  fixed  the  time  for  holding 
the  elections  as  prayed  for  in  the  petitions.  This  was 
all  the  official  action  necessary  to  be  taken  in  order  to 
authorize  the  election  in  the  first  instance. 

The  position  of  counsel  for  the  plaintiff  is  that  the 
statute  does  not  give  the  district  boundary  board  the 
power  to  call  or  authorize  the  election,  and  that  this 
must  be  done  by  the  various  district  school  boards. 
Counsel  invoke  the  rule  that  where  the  election  is 
special,  and  the  order  of  some  court  or  other  body  is 
required  as  a  preliminary  step  for  the  holding  of  such 
an  election,  the  absence  of  such  order  will  render  the 
election  void— citing  Marsden  v.  Harlocker,  48  Or.  90 
(85  Pac.  328,  120  Am.  St.  Rep.  786).  It  should  be 
noticed  that  the  statute  providing  a  means  for  the 
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creation  of  a  tmion  high  school  district  does  not  require 
any  formal  order,  judgment,  or  decree  for  the  holding 
of  the  election.  Such  order  is  required  by  the  law, 
known  as  the  ''local  option  law,"  which  was  under 
consideration  in  the  case  of  Marsden  v.  Harlocker.  It 
is  only  where  such  an  order  is  required  by  law  that  the 
absence  thereof  will  render  the  election  void.  It  is 
unimportant  whether  or  not  the  direction  to  the  differ- 
ent school  boards  is  given  by  the  boundary  board  in 
the  form  of  an  order,  so  long  as  the  boundary  board 
directs  in  writing  the  different  school  boards  to  give 
the  notices  of  election  as  requested  by  the  petitions 
By  doing  this,  after  proper  petitions  have  been  filed, 
the  boundary  board  authorizes  the  election,  and  the 
requirements  of  the  statute  are  complied  with. 

3.  Direction  to  give  notice  of  such  a  meeting  or  elec- 
tion comes  to  the  school  board  of  the  district  as  a  man- 
date from  the  district  boundary  board,  and  the 
directors  have  no  discretion  in  the  matter.  There  is 
no  alternative  but  for  the  school  directors  to  give  no- 
tice of  or  call  the  special  election  as  directed.  In  case 
of  the  organization  of  a  union  high  school  district,  the 
duties  of  the  school  district  officers  differ  in  character 
from  those  where  the  authority  for  a  special  meeting 
or  election  emanates  from  the  board  of  directors,  as 
was  the  the  case  in  Riggs  v.  Polk  County,  51  Or.  509 
(96  Pac.  5).  Objection  is  made  because  the  board  of 
directors  of  the  different  school  districts  did  not  hold 
regular  meetings  to  order  the  giving  of  notices  of  elec- 
tions. In  giving  the  notices  as  directed  the  school 
district  officers  act  as  the  ministerial  officers  of  the 
district  boundary  board,  as  it  were,  and  it  was  not 
essential  that  a  regular  meeting  of  the  board  of  direc- 
tors be  held  to  empower  the  chairman  and  clerk  to 
sign  and  post  the  notices.    This  had  already  been 
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sanctioned  and  directed  by  the  district  boundary  board 
pursuant  to  the  statute.  Authority  for  such  an  elec- 
tion from  two  different  boards  is  not  required  by  the 
law. 

4.  It  is  suggested  that  the  act  of  1911  amending 
Section  4194,  L.  0.  L.,  is  repugnant  to  Article  IV,  Sec- 
tion la,  of  the  Constitution,  providing  for  local  gov- 
ernment, in  that  a  school  district  of  the  third  class 
would  be  within  the  power  of  one  of  the  first  or  second 
class,  and  that  the  rule  announced  as  to  the  extension 
of  the  boundaries  of  a  municipality  in  the  case  of  State 
ex  rel.  v.  Port  of  Tillamook,  62  Or.  332,  339  (124  Pac. 
637,  Ann.  Cas.  1914C,  483),  is  applicable.  With  this 
contention  we  are  not  in  accord.  The  object  of  the 
statute  is  to  provide  a^means  for  the  creation  of  a 
union  high  school  district.  The  election  is  held  in  the 
school  districts  interested  as  a  convenient  method  of 
conducting  the  same,  as  they  have  the  machinery  or 
organization  necessary  therefor.  Nevertheless  the 
electors  at  such  an  election  exercise  the  right  of  fran- 
chise as  members  of  the  proposed  union  high  school 
district,  that  being  the  unit  comprising  the  limits  of 
the  locality  in  which  the  legal  voters  pass  upon  the 
local  measure.  This  does  not  contravene  Article  IV, 
Section  la,  of  the  Constitution,  but  is  in  harmony  there- 
with. 

5.  We  do  not  think  that  the  constitutionality  of  the 
act  is  doubtful.  It  is  within  the  province  of  the  legis- 
lature to  provide  by  a  general  law  for  the  formation  of 
such  a  district.  Corporations  may  be  formed  under 
general  laws:  Article  XI,  Section  2,  Constitution; 
Straw  V.  Harris,  54  Or.  424   (103  Pac.  777). 

6.  It  is  objected  that  the  boundary  board  directed 
the  school  boards  ' '  to  call  a  special  school  election ' '  in 
their  respective  districts,  instead  of  directing  them  to 
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give  the  notices  requested.  It  is  clear  that  in  notifying 
the  district  boards  the  use  of  the  words  ''call  a  special 
school  election '  *  were  intended  by  the  district  boundary 
board,  and  were  understood  by  the  school  boards,  to 
indicate  that  notices  of  election  should  be  given,  as  was 
done.  A  call  of  a  meeting  in  the  legal  sense  of  the 
term  is  a  summons  or  notice  to  the  parties  entitled  to 
meet,  directing  them  to  do  so.  It  involves  something 
more  than  a  mere  purpose  or  determination  on  the 
part  of  the  caller.  It  implies  a  communication  of  that 
purpose  or  notice  to  the  parties  to  be  affected:  1 
Words  and  Phrases,  944.  The  manner  of  giving  such 
notice  is  regulated  by  Section  4083,  L.  0.  L.,  which 
directs  that  all  regular  and  special  school  meetings 
must  be  convened  by  a  ''written  call,"  stating  the  ob- 
jects of  such  meeting,  signed  by  the  chairman  of  the 
board  and  the  district  clerk,  or  a  majority  of  the  dis- 
trict school  board,  and  that  such  "written  notices" 
shall  be  posted,  etc.  In  this  statute  the  words  "call" 
and  "notices"  are  used  synonymously  in  the  same 
sense  as  the  word  "call"  was  used  by  the  district 
boundary  board.  The  boundary  board  directed  each 
of  the  school  boards  in  writing  as  follows : 

"You  are  hereby  notified  to  call  a  special  school 

election  in  school  district  No. of  Grant  County, 

Oregon,  on  Tuesday,  the  3d  day  of  September,  1912, 
at  the  hour  of  1  o'clock  p.  m.  of  said  day,  for  the  pur- 
pose of  voting  in  said  district  upon  the  following  ques- 
tion, to  wit :  '  Shall  school  districts  Nos.  4,  5,  9,  10,  and 
14  of  Grant  County,  Oregon,  be  united  into  a  union 
high  school  district  and  maintain  a  union  high  school 
in  the  town  of  Prairie  City,  Grant  County,  Oregon!'  " 

This  document  was  accessible  to  every  voter  in  the 
several  districts. 
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7.  It  is  objected  that  the  notices  given  by  the  school 
district  oflScers  are  not  sufficient  in  form  to  properly' 
submit  the  question  to  the  voters.  Under  the  provi- 
sions of  Section  4194,  L.  0.  L.,  as  amended,  the  giving 
of  a  notice  of  such  special  election  is  a  condition  pre- 
cedent to  the  holding  of  a  valid  election:  State  v. 
Sengstacken,  61  Or.  455  (122  Pac.  292,  Ann.  Gas. 
1914B,  230).  In  such  nqtice  the  time  and  place 
are  generally  essential,  but  many  of  the  details  as  to 
the  conduct  of  elections  are  usually  regarded  as  direc- 
tory: 1  Dillon,  Municipal  Corp.  (3  ed.),  Section  197, 
and  note. 

8.  The  substance  of  the  notices  in  districts  numbered 
4,  5, 10  and  14  were  in  the  following  form : 

*  *  Notice  is  hereby  given  to  the  legal  voters  of  school 

district  No.  of  Grant  County,  State  of  Oregon, 

that  a  special  school  meeting  of  said  district  will  be 
held  at  the  schoolhouse  on  the  3d  day  of  September, 
1912,  at  1  o'clock  in  the  afternoon,  for  the  following 
object:  Shall  school  districts  Nos.  4,  5,  9,  10,  and  14, 
of  Grant  County,  Oregon,  be  united  into  a  union  high 
school  districts 

The  blanks  were  properly  filled  and  the  notices 
signed  by  the  respective  chairman  of  the  board  and  the 
district  clerk.  It  is  contended  that  the  notices  should 
state  the  high  school  site.  The  statute  directs  that  the 
petition  shall  request  the  district  boundary  board  to 
direct  the  school  boards  to — 

*' state  in  the  notice  for  the  next  annual  school  meeting 

or  election,  or  at  a  special  meeting  or  election,  called 

for  that  purpose,  the  time  of  such  meeting  or  election 

to  be  designated  in  said  petitions,  that  the  question  of 

uniting  said  school  districts  for  high  school  purposes 

only,  thus  forming  a  union  high  school  district,  will 

be  submitted. ' ' 
78  or.^ie 
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There  is  nothing  in  the  statute  requiring  the  notices  . 
to  contain  a  description  of  the  high  school  huilding 
site.  The  notices  give  the  date,  time  and  place  of 
election.  They  name  the  districts  and  state  that  the 
election  is  held  for  the  purpose  of  deciding  whether 
or  not  these  districts  shall  be  united  into  a  high  school 
district.  This  is  all  that  the  law  requires.  We  hold 
that  the  notices  in  the  above-named  districts  were  suffi- 
cient in  this  respect. 

9.  Further  objection  is  made  to  the  notices  in  dis- 
trict No.  5  that  they  were  not  signed  by  the  chairman 
of  the  board  of  directors.  At  that  time  A.  B.  Carlson, 
who  had  been  regularly  elected  as  a  director,  was 
supposed  to  be  the  regular  chairman  of  the  board,  and 
acted  as  such  for  some  time.  He  was  recognized  gen- 
erally as  such  chairman  by  the  sheriff  in  his  return 
of  service,  by  the  county  school  superintendent,  and 
by  the  other  directors  and  clerk  of  his  district.  His 
act  in  so  signing  the  notices  would  have  as  much  force 
as  that  of  a  de  facto  officer.  As  such  chairman  he 
signed  the  notices  over  the  words  **  Chairman  Board  of 
Directors. '*  The  notices  were  posted  for  the  proper 
length  of  time.  Under  these  circumstances  it  cannot 
be  held  that  the  voters  did  not  have  sufficient  notice. 
The  signature  of  the  notice  at  the  most  amounted  to 
nothing  more  than  an  irregularity,  and  the  election 
representing  the  will  of  the  people  should  not  be 
vitiated  on  account  thereof:  Sprague  v.  Norway,  31 
Cal,  173. 

10.  The  notices  in  district  No.  9  were  signed  by  the 
proper  officers,  and  the  proper  date,  time  and  place 
of  election  were  given.  The  purpose  of  the  elec- 
tion was  stated  as  follows:  ''Shall  school  district 
No.  9  of  Grant  County,  Oregon,  be  united  into 
a   union   high   school   district!"    While  the  notice 
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states  the  purpose  of  the  election  in  general  terms, 
it  is  nevertheless  sufficient  to  put  every  voter  in 
the  district  on  inquiry,  and  taken  in  connection 
with  the  other  record  available  in  the  district,  referred 
to  above,  which  was  accessible  to  every  voter,  we  think 
it  was  sufficient  to  inform  the  voters  that  there  was  to 
be  an  election,  the  time  and  place  of  the  same,  and  also 
the  purpose  thereof.  If  additional  information  had 
been  required  by  the  electors,  it  could  have  been  ob- 
tained by  inquiry  from  the  clerk,  or  from  the  chairman 
of  the  board.  We  therefore  think  there  was  substan- 
tial compliance  with  the  statute  as  to  giving  the  notice 
in  this  district. 

11.  There  is  an  additional  reason  why  the  elections 
in  the  proposed  union  high  school  district,  whereby  the 
desire  of  the  votei:^  was  expressed,  should  not  be  an- 
nulled. It  is  admitted  or  shown  by  the  poll  list  that 
in  district  No.  5  there  were  26  legal  voters,  15  of  whom 
signed  the  petition,  16  votes  cast,  and  10  possibly  not 
voting ;  that  in  district  No.  9  there  were  21  legal  voters, 
12  petitioners,  9  votes  cast,  and  15  possibly  not  voting. 
It  therefore  appears  that  a  majority  of  the  legal  voters 
in  each  of  districts  Nos.  5  and  9  signed  the  petitions 
for  the  union  high  school.  If  all  of  the  25  electors  in 
those  two  districts,  who  did  not  participate  in  the  elec- 
tions, had  cast  their  ballots  against  the  proposition,  it 
would  not  have  changed  the  result.  Therefore,  this 
case  comes  within  the  rule  laid  down  in  Roesch  v. 
Henry,  54  Or.  230  (103  Pac.  439).  It  is  now  a  canon  of 
election  law  that  an  election  is  not  to  be  set  aside  for  a 
mere  informality  or  irregularity,  which  cannot  be  said 
in  any  manner  to  have  affected  the  result  of  the  elec- 
tion. When  it  appears  that  no  different  result  would 
have  been  possible  in  the  entire  district  affected  by 
the  majority  vote,  the  failure  striotly  to  comply  with 
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the  requirements  of  the  statute  in  respect  to  giving  the 
notice  will  not  invalidate  the  election:  Roesch  v. 
Henry,  M  Or.  230  (103  Pac.  439) ;  State  v.  Sengstacken, 
61  Or.  455  (122  Pac.  292) ;  Sharp  v.  George,  5  Ariz. 
65  (46  Pac.  212) ;  People  v.  Union  High  School  District, 
101  Cal.  655  (36  Pac.  119). 

It  appears  from  the  record  of  the  proceedings  for  the 
organization  of  a  union  high  school  district  that  there 
was  a  strict  compliance  with  the  statute  in  the  pro- 
ceedings by  the  boundary  bo^rd  and  by  all  the  school 
district  officers,  except  in  districts  Nos.  5  and  9,  where 
there  was  a  substantial  compliance  with  the  law. 
There  was  no  irregularity  or  want  of  formality  that 
could  have  changed  the  result  of  the  election.  We 
therefore  find  that  Union  High  School  District  No.  1 
of  Grant  County,  Oregon,  was  legally  established. 

The  judgment  of  the  lower  court  will  therefore  be 
affirmed.  Affirmed. 


Argued  October  25,  affirmed  November  24,  1914. 

FRENCH  &  CO.  V.  HALTENHOFF. 

(144  Pac.  480.) 

Mortga«rM--Fore(donir»— Pleading— Vailaace. 

1.  In  a  suit  on  a  note  and  to  foreclose  the  mortgage?  securing 
same,  proof  that  plaintiff  held  the  note  as  collateral  security  was  not 
at  variance  with  an  allegation  of  the  pleading  that  he  owned  same; 
a  pledge  of  commercial  paper  duly  indorsed  to  plaintiff  transferring 
to  it  the  legal  title  thereto  and  the  title  to  the  note  carrying  with  it 
the  title  to  the  mortgage. 

AMigximents— Assigiiee  of  Obese  in  Actien— Bight  te  Sue— Preef  of 
Consideration. 

2.  The  assignee  of  a  chose  in  action  may  recover  thereon  in  Ida 
own  iiame  without  proving  a  consideration  for  the  assignment. 

Appeal  and  Error— Scope  of  Beview— Issues  not  Presented  Below. 

3.  In  an  assignee's  action  on  a  purchase  money  note  and  to  fore- 
close the  mortgage  securing  same,  a  contention  that  the  assignor  was 
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m  fietitions  corporation  used  b7  plaintiff  to  promote  a  scheme  to  pat 
land  on  the  market,  whereby  defendant  was  defrauded  to  his  damage, 
could  not  be  considered,  when  presented  for  the  first  time  in  defend- 
ant's brief  on  appeal. 

[As  to  writs  of  error,  their  scope  and  effect,  see  note  in  91 
Am.  Dec.  193.] 

BlUi  and  Notes— Aasigiiee  of  Purchase  Money  Note — Setoff. 

4.  In  an  assignee's  action  on  a  note  transferred  to  plaintiff  in 
1910  and  evidencing  the  purchase  price  of  land,  and  to  foreclose  the 
mortgage  securing  same,  a  judgment  obtained  by  the  defendant 
against  the  assignor  in  1913,  for  damages  for  breach  of  covenants  in 
the  deed  to  the  land,  could  not  be  set  off  against  plaintiff,  where 
plaintiff  was  not  the  real  party  in  interest  in  the  deed. 

[As  to  demands  which  will  support  claims  for  setoff,  see  note 
in  12  Am.  Dec.  152.] 

Marshaling  Assets  and  Secnrities— Blitht  to  Belief. 

5.  Where,  in  an  assignee's  action  on  a  notcf  held  as  collateral  and 
to  foreclose  the  mortgage  securing  same,  it  appeared  that  defendant 
held  a  judgment  against  the  assignor  and  that  plaintiff  had  in  its 
possession  certain  other  securities  belonging  to  the  assignor,  defend- 
ant was  not  entitled  to  a  marshaling  of  such  securities  when  it  did 
not  appear  that  plaintiff's  claim  against  them  had  matured  so  that 
his  paramount  lien  could  be  fully  protected. 

• 

From  Wasco:  William  L.  Bbadshaw,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  French  &  Company,  a  corporation, 
against  George  Haltenhoff  and  Frances  Haltenhoff,  to 
collect  a  note  and  foreclose  a  mortgage  securing  the 
payment  of  the  same.  The  note  is  for  the  sum  of 
$3,000,  dated  November  22,  1910,  due  on  or  before  five 
years  from  date,  and  made  payable  to  the  Washington- 
Oregon  Investment  Company.  The  note  was  indorsed 
for  the  investment  company  by  its  president  and  secre- 
tary. A  transfer  of  the  note  and  mortgage  is  denied 
in  the  answer,  and  the  defendants  pleaded  that  the 
note  and  mortgage  were  a  part  of  the  consideration  to 
the  investment  company  for  tracts  Nos.  9  and  10  in  the 
Fruitland  Park  Addition  to  Dalles  City,  being  part  of 
a  tract  owned  by  the  investment  company ;  that  in  the 
deed  the  investment  company  covenanted  that  for  two 
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years  it  would  cultivate,  spray  and  care  for  the  trees 
on  said  land  and  put  water  thereon;  that  the  invest- 
ment company  failed  to  fulfill  its  said  covenant;  and 
that  on  the  23d  day  of  October,  1913,  defendants  ob- 
tained a  judgment  for  damages  against  the  investment 
company  for  the  said  breach  of  covenant  in  the  sum  of 
$2,365,  and  seeks  by  this  answer  to  offset  the  said  judg- 
ment against  the  said  note ;  further  alleging  that  plain- 
tiff holds  the  said  note  and  mortgage  in  trust  for  the 
investment  company  and  subject  to  said  offset.  Upon 
the  trial  a  decree  was  rendered  in  favor  of  the  plaintiff, 
and  the  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Walter  C.  Winslow  and  Mr.  Francis  V.  Galloway, 
with  an  oral  argument  by  Mr.  Winslow. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  WUson. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1,  2.  Defendants  urge  that  the  plaintiff  having  al- 
leged that  it  is  the  owner  of  the  note,  and  the  proof 
showing  that  it  acquired  it  as  collateral  security,  there 
is  a  variance  from  the  pleading;  that,  the  investment 
company  having  no  title  to  the  note  and  mortgage,  it 
could  not  maintain  this  suit.  A  pledge  of  commercial 
paper  duly  indorsed  to  the  plaintiff  transfers  to  it  the 
legal  title  thereto,  and  the  title  to  the  note  carries  with 
it  the  title  to  the  mortgage.  This  has  been  recognized 
as  the  law  in  Oregon  in  Gregoire  v.  Rourke,  28  Or.  275 
(42  Pac.  996) ;  Dawson  v.  Pogue  <&  Nickell,  18  Or.  94 
(22  Pac.  637,  6  L.  E.  A.  176) ;  First  Nat.  Bank  v.  MiUer, 
48  Or.  587  (87  Pac.  892) ;  22  Am.  &  Eng.  Ency.  Law, 
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p.  894 ;  31  Cyc.  885  (E) .  The  assignee  of  a  chose  in  ac- 
tion may  sue  thereon  in  his  own  name,  and  a  considera- 
tion for  the  assignment  need  not  be  proved. 

3.  The  second  contention  is  that  the  plaintiff  is  not 
ao  innocent  holder  of  the  note  and  mortgage ;  that  the 
investment  company  is  not  a  bona  fide  corporation,  but 
merely  a  paper  corporation  used  by  plaintiff  to  pro- 
mote a  scheme  to  put  the  land  owned  in  the  name  of  the 
corporation  on  the  market.  But  we  do  not  find  such 
fact  from  the  record.  There  is  no  such  issue  tendered 
by  the  answer,  nor  does  the  proof  establish  it.  The 
proof  shows  that  plaintiff  furnished  $11,500  to  the 
investment  company,  which  was  paid  upon  the  pur- 
chase price  of  the  land,  and  took  the  note  and  mortgage 
mentioned  in  this  case  as  collateral  security  for  the 
repayment  thereof.  If  defendants  desired  to  hold  the 
plaintiff  liable  for  his  damages  on  the  original  con- 
tract by  which  it  purchased  tracts  9  and  10,  issues  of 
that  character  should  have  been  tendered.  Such  a 
contention  is  first  made  in  defendants '  brief,  but  is  not 
sustained  by  the  record. 

4,  Defendants  further  allege  that  whatever  interest 
the  plaintiff  has  in  and  to  said  note  and  mortgage  was 
taken  by  the  plaintiff  with  full  knowledge  of  the  cove- 
nants in  said  deed  and  with  full  knowledge  that  the 
same  had  not  been  performed ;  that  the  plaintiff  is  not 
the  owner  and  holder  thereof,  but  is  in  possession  of 
the  same  as  a  trustee  for  the  investment  company,  and 
along  with  the  said  note  and  mortgage  is  in  possession 
of  divers  other  and  different  securities  and  property 
belonging  to  the  investment  company  and  is  holding 
them  as  such  trustee ;  that  the  said  note  and  mortgage 
are  subject  to  defendants '  judgment ;  and  that  plaintiff 
as  such  trustee  has  been  fully  authorized  by  the  invest- 
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ment  company  to  credit  the  defendants  with  the 
amount  of  said  judgment  on  said  note  and  mortgage. 
But  there  is  no  suggestion  in  defendants'  answer  that 
the  investment  company  is  incorporated  for  the  benefit 
of  the  plaintiff y  that  its  property  is  held  by  it  for  plain- 
tiff, or  that  the  plaintiff  is  liable  for  its  debts.  The 
jud^ent  was  obtained  on  the  23d  day  of  October,  1913, 
and  the  note  and  mortgage  were  transferred  to  plain- 
tiff on  December  23,  1910,  as  collateral  security  for  a 
loan  to  the  investment  company  of  $11,500  made  on 
that  date.  When  so  transferred  to  plaintiff,  it  had  no 
notice  of  any  defense  thereto  or  of  said  judgment,  and, 
unless  plaintiff  was  shown  to  be  the  real  party  in 
interest  in  the  said  deed  made  by  the  said  investment 
company  to  the  defendant,  the  judgment  cannot  be 
offset  against  plaintiff  in  this  suit,  and  any  proof 
offered  in  relation  thereto  is  incompetent. 

The  third  point  raised  by  defendants  is  that  the 
plaintiff  should  not  be  permitted  to  sue  on  the  mort- 
gage in  question  without  crediting  thereon  the  amount 
of  said  judgment,  namely,  $2,365 ;  but,  as  already  sug- 
gested, the  defendants  have  not  pleaded  or  proved  such 
a  state  of  facts  as  will  entitle  them  to  such  a  credit. 

5.  At  the  argument  the  defendant  Haltenhoff  made 
the  contention  that  he  was  in  a  position  to  ask  for  the 
marshaling  of  the  securities  held  by  plaintiff;  but  no 
case  is  made  in  the  answer  or  proof  calling  for  such 
relief.  The  party  asking  for  such  relief  can  have  it 
enforced  only  when  the  paramount  lienor  is  fully  pro- 
tected, and  that  can  usually  be  accomplished  only  when 
his  claim  is  matured,  at  which  time  the  securities  can 
be  enforced  and  his  claim  first  satisfied.  There  is 
nothing  shown  in  regard  to  these  matters,  and  they 
cannot  be  considered.    In  any  event,  the  junior  lion 
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creditor  can  be  protected  by  subrogation,  and  in  some 
cases  that  may  be  the  only  remedy :  See  26  Cyc.  938. 

There  being  no  error  disclosed  in  the  record,  the 
decree  is  affirmed.  Affibmed. 


Argued  October  26,  affirmed  November  24,  1914. 

WIEGAND  V.  WEST. 

(144  Pae.  481.) 

StatM—OAceni— Violation  of  Law— Defense. 

1.  Since  every  person  within  the  state  is  subject  to  its  Constitn- 
tion  and  laws,  the  fact  that  an  individual  occupies  an  official  posi- 
tion in  the  state  will  not  protect  him  from  the  consequences  of  his 
violation  of  its  laws  or  the  infringement  of  thcr  rights  of  othera. 

Injunction— Natnre  of  Bemedy—^ATallabillty— Public  Offlcen. 

2.  Under  Article  I,  Section  10,  of  the  Constitution,  providing 
that  justice  shall  be  administered  without  purchase  completely  and 
without  delay  and  that  every  man  shall  have  a  remedy  by  due  course 
of  law  for  injury  done  him  in  his  person,  property  or  reputation,  an 
injunction  is  as  available  as  any  other  remedy  against  public  officers 
for  a  violation  of  private  rights. 

InJonction— Nature  of  Bemedy— ^Passed  Acta. 

3.  Where  complainant  alleged  that  derfendant  Governor  of  the 
■tate  and  others,  officers  of  the  national  guard,  had  by  force  and  arms 
closed  complainant's  saloon,  ejected  him  from  his  place  of  business, 
and  refused  to  allow  him  to  conduct  or  maintain  his  retail  liquor 
establishment,  and  had  threatened  in  ease  he  did  not  remove  the  same 
from  the  state  within  a  specified  time  to  destroy  the  same,  but  no 
facts  were  stated  to  sustain  complainant's  allegation  of  fear  of  de- 
fendant's threatened  action,  the  facts  alleged  constituted  a  completed 
pasted  trespass  for  which  injunction  was  not  the  proper  remedy. 

Injnnction^Future  Action — Threats. 

4.  Where  complainant  alleged  that  defendants,  state  officers,  unless 
restrained  would  destroy  complainant's  wares  and  merchandise  in  his 
saloon  which  they  had  closed  by  an  exercise  of  the  military  forees 
of  the  state,  an  allegation  of  defendant's  answer  that  none  of  com- 
plainant's property  had  been  destroyed,  but  was  being  held  by  the 
militia  to  be  disposed  of  as  directed  by  the  commander-in-chief  of 
the  state's  military  forces,  was  a  sufficient  answer  to  complainant's 
alleged  fear  of  confiscation,  as  it  cannot  be  presumed  that  defend- 
ants will  do  an  unlawful  act  in  the  future. 

[As  to  injuuction  against  police  surveillance  of  place  of  busi- 
~~  or  amusement,  see  note  in  Ann.  Cas.  1913B,  713.] 
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Injnnctioii— Nature  of  B«m«dy— Bight  to  Selief— Adoavata  Bemedj 
at  lAw 

5.  Where  complainant  alleged  that  defendants,  a  Governor  of  the 
■tate  and  officers  of  the  state  militia,  had  by  forcer  of  arms  closed 
his  saloon  without  legal  justiflcation,  seized  his  stock  of  liquors,  and 
unless  restrained  would  destroy  the  same  to  his  damage,  such  facts 
did  not  show  that  plaintiff  did  not  have  an  adequate  remedy  at  law 
by  thcr  recovery  of  damages,  so  as  to  entitle  him  to  injunctive  relief. 

From  Baker :  Gustav  Andebson,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Buenett. 

This  suit  was  commenced  January  3,  1914,  by  "Will- 
iam Wiegand  against  Oswald  West  and  others.  After 
alleging  himself  to  be  licensed  by  the  local  authorities 
and  by  the  government  of  the  United  States  for  the 
conduct  of  retail  liquor  business  in  Copperfield,  Baker 
County,  Oregon,  the  plaintiff  alleges : 

**n.  That  on  the  2d  day  of  January,  1914,  the  de- 
fendants B.  K.  Lawson,  Fern  Hobbs  and  various  other 
persons  whose  names  are  imknown  to  plaintiff,  came 
to  the  city  of  Copperfield,  in  the  county  of  Baker  and 
State  of  Oregon,  arriving  there  at  about  the  hour  of  2 
o'clock  on  the  afternoon  of  said  day,  and  said  defend- 
ants proceeded  to  close  up  the  saloon  of  plaintiff,  to 
place  him  under  arrest,  and  by  force  of  arms  to  close 
up  his  said  place  of  business  and  prevent  him  or  any 
person  acting  in  his  behalf  from  conducting  the  same, 
and  at  said  time  being  armed  with  loaded  rifles  and  re- 
volvers, and  with  force  of  arms,  and  in  a  summary 
manner,  without  giving  plaintiff  an  opportunity  to  be 
heard,  took  possession  of  his  property,  forcibly  ejected 
him  from  his  place  of  business,  closed  the  same,  and 
refused  to  allow  him  to  conduct  or  handle  or  manage 
his  retail  liquor  establishment. 

''III.  That  at  said  time  and  now  said  defendants 
threaten  to,  and  will,  unless  restrained  by  an  order  of 
this  court,  confiscate  and  destroy  all  the  goods,  wares 
and  merchandise  belonging  to  plaintiff  and  of  the  value 
of  $3,500,  situate  in  his  said  establishment,  and  will 
confiscate  and  destroy  all  of  his  furniture  and  fixtures 
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situate  in  said  building  and  used  in  the  conduct  of  said 
liquor  business. 

*'IV.  That  defendants  Oswald  West,  B.  K.  Lawson, 
Fern  Hobbs  and  various  other  persons  whose  names 
are  unknown  to  plaintiff,  have  openly  threatened  to 
destroy  said  property  by  force  of  arms,  unless  the 
same  is  shipped  out  of  the  town  of  Copperfield  prior 
to  the  hour  of  4  o  'clock  of  the  3d  day  of  January,  and 
plaintiff  alleges  that  unless  said  defendants  are  re- 
strained by  order  of  this  court  they  will  destroy  his 
property  and  confiscate  the  same  and  destroy  his  said 
business  and  render  it  impossible  for  him,  or  any  per- 
son, to  conduct  the  same  in  the  town  of  Copperfield. ' ' 

The  substance  of  the  remainder  of  his  complaint  is 
about  the  amount  of  money  invested  in  the  business, 
his  innocence  of  any  criminal  conduct,  and  a  legal  con- 
clusion that  the  action  of  the  defendants  is  unlawful. 

« 

The  prayer  of  the  complaint  is : 

**That  a  temporary  injunction  issue  herein,  enjoin- 
ing and  restraining  the  said  defendants,  and  each  of 
them,  and  any  and  all  persons  acting  by,  through,  or 
under  them,  or  any  of  them,  from  in  any  manner 
interfering  with  or  attempting  to  close  or  exercise 
jurisdiction  over,  or  authority  over  the  retail  liquor 
business  of  said  plaintiff,  or  from  in  any  manner  tak- 
ing possession  of  or  confiscating  or  destroying  or  sell- 
ing or  disposing  of,  or  moving  or  handling  the  stock 
of  merchandise,  consisting  of  wines,  liquors,  cigars  and 
the  furniture  and  fixtures  situate  in  the  building  occu- 
pied by  this  plaintiff  in  the  conduct  of  the  retail  liquor 
business ;  that  upon  a  hearing  said  injunction  be  made 
perpetual,  and  for  such  other  and  further  relief  as 
to  the  court  may  seem  meet  and  equitable  in  the 
premises. ' ' 

The  answer  first  denies  every  allegation  whatever 
in  the  complaint.  Affirmatively  it  recites  that  the  de- 
fendant West  is  the  Governor  of  the  state,  the  defend- 
ant Lawson,  an  acting  colonel  of  the  Oregon  national 
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guard  in  command  of  a  detachment  of  state  militia 
at  Copperfield,  and  the  defendant  Fern  Hobbs  '*the 
duly  appointed,  qualified  and  acting  representative 
and  agent  of  the  said  Oswald  West  in  matters  pertain- 
ing to  the  civic  government  and  peace  and  order  of 
the  City  of  Copperfield."  It  sets  out  a  petition  said 
to  have  been  received  by  the  Governor  from  certain 
unnamed  citizens  inveighing  in  most  general  terms 
against  the  government  of  that  municipality  and  in- 
viting the  attention  of  the  state  authorities  to  the 
situation.  The  answer  declares  generally  that  the 
laws  respecting  gambling  and  the  sale  of  intoxicants 
were  being  constantly  violated  in  Copperfield,  in  view 
of  which  the  Governor  issued  a  proclamation  declar- 
ing martial  law  within  the  boundaries  of  Copperfield, 
requiring  all  saloons  to  be  closed,  prescribing  a  cer- 
tain time  within  which  their  proprietors  should  remove 
their  goods  from  the  city,  and  charging  the  defend- 
ant Lawson  with  the  execution  of  the  order.  The  an- 
swer also  charges  that  the  plaintiff  had  violated  the 
laws  of  Oregon  and  the  ordinances  of  Copperfield,  but 
does  not  in  any  sense  specify  any  particular  criminal 
act.     That  pleading  closes  with  the  allegation: 

*'That  none  of  the  property  of  said  plaintiff  has 
been  destroyed  by  the  defendants  herein,  but  is  being 
held  by  said  militia  to  be  disposed  of  as  directed  by  the 
commander-in-chief  of  said  military  forces  of  the  State 
of  Oregon.'' 

The  plaintiff  demurred  to  the  whole  answer  on  the 
ground  that  *'said  answer  does  not  state  facts  suffi- 
cient to  constitute  a  defense  in  said  suif  Pending 
the  hearing  of  the  argument  on  the  demurrer  to  the 
answer  the  parties  stipulated  substantially  as  alleged 
in  the  complaint  that  the  plaintiff  was  the  holder  of 
licenses  from  the  City  of  Copperfield  and  from  the 
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United  States  government,  agreed  to  the  truth  of  the 
second  allegation  of  the  complaint  above  quoted;  that 
the  defendants  had  taken  possession  of  the  plaintiff's 
property  and  were  holding  the  same  in  their  custody ; 
that,  prior  to  the  commencement  of  the  suit,  they  had 
**  threatened  to  take  possession  of  said  property  by 
force  of  arms,  unless  the  same  was  shipped  out  of  the 
town  of  Copperfield  prior  to  the  hour  of  four  o'clock 
p.  M.  of  the  3d  day  of  January,  1914*';  and  that  the 
defendants  Lawson,  Hobbs  and  West  are  holding  the 
property  in  order  to  accomplish  the  ends  for  which 
martial  law  had  been  declared.  The  Circuit  Court 
overruled  the  demurrer,  and,  as  the  plaintiff  stood  on 
the  same,  entered  an  order  dismissing  the  suit.  The 
plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment  by  Mr.  James  H.  Nichols. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  T.  Collier. 

* 

Me.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  It  is  a  vital  principle  of  popular  government  that 
every  person  within  the  state  is  subject  to  its  Constitu- 
tion and  laws,  be  he  Governor  or  groundling.  It  is 
equally  true  that  the  mere  circumstance  that  an  indi- 
vidual occupies  at  the  time  an  official  position  in  the 
state  will  not  protect  him  from  the  consequences  of  his 
violation  of  its  laws  or  the  infringement  of  the  rights 
of  another :  Salem  Mills  Co,  v.  Lord,  42  Or.  82  (69  Pac. 
1033,  70  Pac.  832) ;  Taylor  Sands  Fishing  Co.  v.  State 
Land  Board,  56  Or.  157  (108  Pac.  126) ;  Corvallis  d 
Eastern  R.  Co.  v.  Benson,  61  Or.  359  (121  Pac.  418) ; 
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Franks  v.  Smith,  142  Ky.  232  (134  S.  W.  484,  Ann. 
Cas.  1912D,  319). 

2.  It  is  fundamental  law  in  this  state  that: 

'*No  court  shall  be  secret,  but  justice  shall  be  ad- 
ministered openly  and  without  purchase,  completely 
and  without  delay,  and  every  man  shall  have  remedy 
by  due  course  of  law  for  injury  done  him  in  his  person, 
property  or  reputation'':  Article  I,  Section  10,  of  the 
Constitution. 

Under  the  precedents  above  cited,  in  every  proper 
case  an  injunction  is  as  available  as  any  other  remedy 
against  public  officials  who  violate  private  rights.  In 
other  words,  the  individual  who  for  the  time  being  is 
a  public  officer  is  quite  as  amenable  to  the  law  as  any 
private  person. 

3.  The  question  is  whether  the  plaintiff  has  prop- 
erly conceived  his  remedy  in  the  present  case.  Giving 
the  allegations  of  the  complaint  their  full  value,  yet  it 
appears  that  the  trespass  complained  of  happened 
before  the  commencement  of  the  suit.  Injunction  is 
a  preventive  remedy,  and  is  designed  in  general  to 
stay  the  lawless  hand  before  it  strikes  the  blow.  We 
do  not,  however,  impound  the  water  for  the  wheel  after 
it  has  run  by  the  mill.  It  is  vain  to  lock  the  door  of 
the  stable  after  the  horse  has  been  stolen,  and  it  is 
equally  useless  to  insure  a  house  after  it  is  burned. 
The  trespass  having  been  accomplished  before  the  com- 
mencement of  the  suit,  it  would  be  of  no  utility  for  a 
court  to  enjoin  what  has  already  passed. 

Ewing  v.  Rourke,  14  Or.  514  (13  Pac.  483),  was  a 
case  where  the  defendant  had  trespassed  upon  real 
property  of  the  plaintiff  to  enjoin  which  a  suit  was 
commenced  afterward  and  a  claim  of  damages  incorpo- 
rated in  the  complaint  Mr.  Justice  Thaybb  there 
said: 
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**If  he  [referring  to  the  plaintiff]  had  shown  that 
the  respondent  was  committing  or  continuing  some  act 
which  would  produce  injury  to  the  appellant^  it  would 
have  been  sufficient ;  but  here  the  act  had  already  been 
done ;  the  damages  had  been  incurred  and  were  ascer- 
tainable. The  conduct  of  the  respondent  in  the  prem- 
ises was,  according  to  the  allegations  of  the  complaint, 
lawless  and  high-handed;  but,  from  all  that  appears 
therefrom,  his  acts  were  only  a  temporary  affair,  and 
the  law  affords  an  ample  remedy  for  redress  in  dam- 
ages. It  is  evident  that  the  wrong  has  spent  its  force, 
though  the  appellant  alleges  that  'the  respondent  still 
continues  and  threatens  to  continue  to  trespass  on  said 
premises,  and  to  keep  his  stock  running  thereon.' 
This  is  no  allegation  of  any  fact — ^is  only  a  conclusion. ' ' 

Again,  as  said  in  City  of  Alma  v.  Loehr,  42  Kan.  368 
(22  Pac-  424) : 

*'The  function  of  a  writ  of  injunction  is  to  afford 
preventive  relief.  It  is  powerless  to  correct  wrongs 
or  injuries  already  committed.  This  is  alphabetical 
law.  The  injunction  provided  by  our  Code  of  Civil 
Procedure  '  is  a  command  to  refrain  from  a  particular 
act/  '' 

We  note  in  passing  that  our  own  Code  contains  sub- 
stantially the  same  definition  of  injunction :  See,  also, 
Brownfield  v.  Houser,  30  Or.  534  (49  Pac.  843) ;  Sears 
V.  James,  47  Or.  50  (82  Pac.  14) ;  Smith  v.  Davis,  22 
Fla.  405;  Pcnsacola  etc.  Co.  v.  Spratt,  12  Fla.  26 
(91  Am.  Dec.  747) ;  Georgia  Pac.  R.  Co.  v.  Douglas- 
vUle,  75  Ga.  828;  Mead  v.  Cleland,  62  111.  App.  294; 
Heifil  V.  Terre  Haute,  161  Ind.  44  (66  N.  E.  450) ;  Cole 
V.  Duke,  79  Ind.  107;  East  Saginaw  Ry.  Co.  v.  Wild- 
man,  58  Mich.  286  (25  N.  W.  193) ;  Carlin  v.  Wolff,  154 
Mo.  539  (51  S.  W.  679,  55  S.  W.  441) ;  Sherman  v. 
Clark,  4  Nev.  138  (97  Am.  Dec.  516) ;  Attorney  General 
V.  New  Jersey  etc.  R.  Co.,  3  N.  J.  Eq.  136 ;  United  N. 
J.  B.  Co.  V.  Standard  Oil  Co.,  33  N.  J.  Eq.  123;  Dixie 
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Grain  Co  v.  Quinn,  181  Ala.  208  (61  South.  886) ;  Park- 
inson V.  Building  Trades  Council,  154  Cal.  581  (98  Pao. 
1027, 16  Ann.  Cas.  1165,  21  L.  R.  A.  (N.  S.)  550). 

4.  It  is  true  the  plaintiff  alleges  that  the  defendants 
will  destroy  and  confiscate  his  property,  ruin  his  busi- 
ness, and  render  it  impossible  for  him  to  conduct  the 
same  in  the  town  of  Copperfield.  No  fact  is  stated  as 
a  foundation  for  this  fear  thus  expressed.  Laying 
aside  as  negligible  fustian  the  proclamation  of  martial 
law  and  the  like,  the  essence  of  the  answer  is  found  in 
the  allegation: 

'  *  That  none  of  the  property  of  said  plaintiff  has  been 
destroyed  but  is  being  held  by  the  militia  to  be  dis- 
posed of  as  directed  by  the  commander-in-chief  of  the 
military  forces  of  the  state. ' ' 

5.  This  is  a  sufficient  answer  to  the  plaintiff's  fear 
of  confiscation,  and  must  be  admitted  to  be  true  when 
assailed  by  the  demurrer.  However  we  may  char- 
acterize the  occurrences  described  in  the  pleadings,  yet 
we  cannot  presume  that  the  defendants  will  do  any 
unlawful  act  in  the  future.  Some  fact  must  be  alleged 
showing  that  such  result  is  the  purpose  of  the  defend- 
ants. Moreover,  if  all  the  fears  of  the  plaintiff  as  ex- 
pressed in  his  complaint  were  realized,  it  would  be 
only  a  part  of  the  single  trespass  described  in  his  com- 
plaint. Concerning  such  a  situation,  Mr.  Justice  Lobd, 
in  Smith  v.  Gardner,  12  Or.  221  (6  Pac.  771,  53  Am. 
Bep.  342),  states  the  principle  thus: 

*'A11  the  cases  fix  the  rule  to  be  that  the  injury  must 
be  of  that  peculiar  nature  that  it  cannot  be  adequately 
compensated  in  damages  or  atoned  for  in  money. 
There  must  be  some  equitable  feature  or  incident  to 
take  it  out  of  this  rule,  or  equity  will  not  interfere ;  as 
where  the  injury,  although  susceptible  of  pecuniary 
compensation,  yet  in  the  particular  case,  if  the  party  is 
insolvent,  and  on  that  account  unable  to  atone  for  it. 
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it  will  be  considered  irreparable.  But  where  the  facts 
present  no  matter  requiring  equitable  relief,  and  the 
remedy  at  law  is  adequate  to  do  full  and  complete  jus- 
tice, the  court  itself  should  reject  such  jurisdiction  as 
not  within  its  legitimate  province.'' 

To  the  same  effect  is  Moore  v.  Hdlliday,  43  Or.  243 
(72  Pac.  801,  99  Am.  St.  Rep.  724). 

In  the  present  case  it  is  manifest  that  the  plaintiff 
kept  his  goods  for  sale,  and  that  some  amount  of  money 
would  reasonably  satisfy  him  if  he  parted  with  the  en- 
tire business.  Under  such  circumstances,  the  remedy 
at  law  whereby  in  some  manner  damages  could  be 
awarded  to  him  is  fully  adequate  for  the  redress  of 
his  grievances.  This  being  the  case,  equity,  which 
always  uses  the  remedy  sparingly,  will  not  counte- 
nance government  by  injunction  which,  in  some  re- 
spects, is  as  little  to  be  desired  as  the  arbitrary  exercise 
of  military  power. 

For  these  reasons,  the  decree  of  the  Circuit  Court  is 
affirmed.  Affibmed. 


Argued  October  15,  modified  November  24,  1914* 

BITNEY  V.  GRIM.* 

(144  Pac.  490.) 

Highways — ^Abandonme&t — ^Wlist  Ooii8titute& 

1.  Where  a  county  road  supervisor  changed  the  course  of  a  high- 
way, raising  an  embankment  for  that  purpose  about  seven  feet  across 
the  track  previously  used,  causing  the  travel  to  cross  the  premises 
In  question  on  a  course  to  the  right  of  the  original  road  and  nearly 
parallel  thereto,  since  which  time  it  had  been  impossible  to  use  the 

*The  general  question  of  the  abandonment  of  highways  is  dis- 
cussed in  a  note  in  26  L.  R.  A.  449. 

As  to  what  is  necessary  to  effect  a  dedication  of  land  as  a  ceme- 
ttfrv  or  burial  plot,  see  note  in  27  L.  B.  A.  (N.  S.)  875. 

For  the  removal  of  remains  on  abandonment  of  cemetery,  see  note 
in  3  L.  B.  A.  (N.  S.)  493.  Bepobtes. 

78  Or.— 17 
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old  way,  there  wm  an  abandonment  thereof  without  reference  to  the 
length  of  time  the  new  conditions  had  obtained. 

Z>eed9-~<k>]ifltitictioii — ^Defcrlptioa— Unoertalntsr. 

2.  A  dtfed  conTcying  certain  land  for  a  cemetery  described  it  as 
commencing  at  a  stake  on  the  north  side  of  a  road  leading  from  the 
land  of  the  grantor  to  B,  thence  in  an  easterly  direction  14  rods  to 
a  stake,  thence  northerly  forming  a  regular  square  18  rods  to  a  stake, 
thcfnce  westerly  14  rods  to  a  stake,  and  thence  in  a  southerly  direc- 
tion 18  rods  to  the  place  of  beginning,  containing  1%  acres  and  12 
rods.    Held,  that  such  deed,  coupled  with  actual  occupation  of  the 

f round  for  the  purpose  intended,  was  not  void  for  uncertainty  of 
escription. 

[As  to  general  descriptions  of  property  in  deeds,  tee  note  in 
66  Am.  St.  Bep.  59.] 

Dedication— What  OonMtatet — Oemeterj. 

3.  Where  an  owner  of  land  conveyed  a  certain  described  tract  to 
trustees  to  hold  as  a  burying-ground  to  the  trustees  and  their  suc- 
cessors in  office  forever,  such  conveyance,  together  with  actual  occu- 
pation of  the  land  as  a  cemetery,  constituted  a  dedication  of  the  land 
for  use  as  a  graveyard  by  acts  in  pais. 

Dedication — ^Beyocation  After  Acceptance. 

4.  Where  land  is  dedicated  to  cemetery  purposes  and  has  been 
used  for  that  purpose,  the  dedication  cannot  be  avoided  so  long  as 
bodies  remain  buried  therein. 

Oemeteries— Bemoral  of  Bodies. 

5.  The  state  by  the  exercise  of  its  police  power  may  properly 
cause  thif  abandonment  of  a  cemetery,  and  the  removal  of  bodies 
therefrom,  or  friends  and  relatives  may  also  voluntarily  remove  their 
dead  to  another  place  of  sepulture.  i 

[As  to  power  of  municipalities  to  regulate,  prohibit  or  discon- 
tinue cemeteries,  see  note  in  87  Am.  St.  Bep.  678.] 

Oemeteries—TtDBteefl^^onveyanee  of  Land. 

6.  Where  land  was  conveyed  to  trustees  for  cemetery  purposes,  the 
surviving  trustee  could  not  pass  title  by  a  deed  in  his  individual 
capacity,  and  could  only  convey  it  as  trustee,  subject  to  the  trust. 

From  Marion:  William  Galloway,  Judge. 

Department  1.     Statement  by  Mb.  Justiob  Bubnbtt. 

This  is  a  suit  by  L.  M.  Bitney  and  J.  J.  Stangel 
against  Byron  J.  Grim,  Thurston  Grim,  G.  W.  Dimick 
and  Marion  County,  a  public  corporation,  to  quiet  title 
to  a  tract  of  19.72  acres  of  land  in  Marion  County. 
After  the  traverse  of  some  allegations  of  the  complaint, 
the  defendants  Grim  assert,  in  substance,  that  a  tract 
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of  1.58  acres  included  within  the  boundaries  of  the 
premises  claimed  by  the  plaintiffs  was  dedicated  by 
their  ancestor  as  a  public  burying-ground,  in  which 
there  are  yet  buried  the  remains  of  some  of  their 
friends  and  relatives.  The  county  of  Marion  avers 
that  a  strip  of  land  40  feet  wide  described  in  the  an- 
swer is  *'a  county  road  duly  and  regularly  dedicated 
to  the  public  as  a  county  road,  and  that  same  has  been 
used  and  traveled  by  the  public  for  a  period  of  more 
than  50  years  last  past. ' '  The  reply  denies  the  allega- 
tions of  the  answer,  and  as  to  the  cemetery  the  plain- 
tiffs claim  title  by  virtue  of  the  deed  from  the  surviv- 
ing trustee  to  whom  the  ancestor  of  the  individual 
defendants  conveyed  the  premises  for  cemetery  pur- 
poses. They  further  assert  that  by  a  condition  of  the 
conveyance  they  agreed  to  remove  any  bodies  which 
might  remain  on  the  premises,  but  that  they  were 
unable  to  find  any.  The  Circuit  Court  made  findings 
of  fact  and  conclusions  of  law,  in  pursuance  of  which 
a  decree  was  entered  dismissing  the  complaint  with- 
out costs  to  either  party.  Modified. 

For  appellants  there  was  a  brief  with  oral  arguments 
by  Mr.  Frank  Holmes  and  Mr.  Hiram  Overton. 

For  respondent  Marion  County  there  was  a  brief 
submitted  by  Mr.  Ernest  R.  Ring  a,  District  Attorney. 

For  respondents  Grim  there  was  a  brief  with  oral 
arguments  by  Mr.  John  H.  McNary  and  Mr.  Walter 
E.  Keyes. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

Upon  a  consideration  of  the  whole  record  it  ap- 
pears to  be  conceded  by  the  defendants  as  a  fact  that 
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the  plaintiffs  are  the  owners  in  fee  simple  of  the  prem- 
ises described  in  their  complaint  except  the  cemetery 
mentioned  and  the  comity  road.  These  constitute  the 
grounds  of  dispute  between  the  parties. 

1.  As  to  the  county  road,  it  clearly  appears  in  the 
testimony  that  until  a  few  years  prior  to  the  com- 
mencement of  this  suit  there  was  a  regularly  traveled 
public  road  across  the  premises  on  the  line  described 
in  the  answer  for  about  40  years.  Less  than  ten  years 
ago  the  road  supervisor  changed  the  course  of  the 
highway,  rajising  an  embankment  for  that  purpose 
about  7  feet  high  across  the  track  hitherto  in  use,  caus- 
ing the  travel  to  cross  the  premises  in  question  on  a 
course  to  the  right  of  the  original  road  and  nearly 
parallel  thereto,  since  which  time  it  has  been  impos- 
sible to  use  the  old  way.  This  establishes  an  abandon- 
ment of  the  former  road  at  that  place.  It  is  said  in 
1  Cyc,  page  6: 

''Time  is  not  an  essential  element  of  abandonment 
The  moment  the  intention  to  abandon  and  the  relin- 
quishment of  possession  unite,  the  abandonment  is 
complete. ' ' 

In  1  B.  C.  L.,  page  4,  it  is  said : 

''Public  rights,  such  as  the  easement  of  passage 
which  the  public  has  in  respect  of  a  highway,  may  be 
lost  by  abandonment.  *  *  The  act  of  relinquishment 
of  possession  or  enjoyment  must  be  accompanied  by 
an  intent  to  part  permanently  with  the  right  to  the 
thing,  otherwise  there  is  no  abandonment,  and  the 
moment  the  intention  to  abandon  and  the  relinquish- 
ment of  possession  unite  the  abandonment  is  com- 
plete, for  time  is  not  an  essential  element  of  abandon- 
ment. Therefore,  in  any  case  where  a  question  of 
abandonment  is  involved,  the  important  fact  to  be 
determined  is  what  was  the  intention  of  the  person 
whose  rights-  are  claimed  to  have  been  abandoned." 


Nov.  1914.]  BiTNET  V.  Gbim.  261 

PresTiming  that  the  road  supervisor  in  changing  the 
course  of  travel  acted  by  authority,  it  is  clear  that 
filling  up  the  old  road  with  an  embankment  so  as  to 
make  it  inaccessible  evinces  the  act  and  the  intent  to 
abandon  the  former  way.  Hence  the  county  can 
claim  nothing  for  the  old  road  so  far  as  it  affects  the 
premises  mentioned  in  the  complaint. 

The  dedication  of  the  cemetery  is  evidenced  by  a 
deed  from  John  W.  Grim  and  his  wife  under  date  of 
January  29, 1873,  whereby  in  consideration  of  $1  they 
conveyed  to  Alfred  Hovingden,  John  S.  Smith  and 
G-  W.  Dimick,  as  trustees  of  Grim's  burial  ground, 
and  to  their  successors  in  o£Qce,  a  certain  tract  of  land 
described  thus: 

*' Commencing  at  a  stake  on  the  north  side  of  the 
road  leading  from  the  said  John  W.  Grim's  to  Butte- 
ville;  thence  in  an  easterly  direction  fourteen  rods  to 
a  stake;  thence  northerly  forming  a  regular  square, 
eighteen  rods  to  a  stake ;  thence  westerly  fourteen  rods 
to  a  stake ;  and  thence  in  a  southerly  direction  eighteen 
rods  to  the  place  of  beginning,  containing  one  and  one- 
half  acres  and  twelve  rods.  To  have  and  to  hold  the 
said  premises  as  a  burying-ground  to  the  said  trustees 
and  their  successors  in  office  forever.*' 

The  testimony  shows  that  even  prior  to  the  date  of 
the  deed  people  had  buried  their  dead  in  that  ground, 
and  this  continued  afterward.  Later  on,  most  of  the 
bodies  were  removed  by  friends  and  relatives  to  an- 
other cemetery,  but  it  is  the  undisputed  testimony  of 
witnesses  who  speak  from  personal  knowledge  that 
there  are  yet  bodies  remaining  buried  in  the  graveyard 
thus  constituted. 

2-5.  Objection  is  made  to  the  deed  last  referred  to 
for  uncertainty  of  description ;  but  in  our  judgment  it 
constitutes  evidence  which,  coupled  with  actual  occu- 
pation of  the  grounds  for  the  purpose,  amounts  to  a 
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dedication  of  the  same  for  use  as  a  graveyard  by  acts 
in  pais.  Having  been  thus  dedicated  by  the  owner  of 
the  fee,  the  premises  are  subject  to  that  use  so  long  as 
bodies  remain  buried  there  and  until  they  are  removed 
by  public  authority  or  by  friends  or  relatives.  The 
state  by  the  exercise  of  its  police  power  can  properly 
cause  the  abandonment  of  a  cemetery  and  the  removal 
of  the  bodies.  Friends  and  relatives  may  also  volun- 
tarily remove  their  dead,  and  if  all  those  who  sleep 
there  were  thus  taken  away  and  its  use  as  a  place  of 
sepulture  entirely  abandoned  the  character  of  the 
ground  as  a  burial  place  would  be  lost.  But  until  its 
depopulation  as  a  city  of  the  dead  is  complete  by  one 
or  the  other  process,  the  ground  dedicated  for  the  last 
resting  place  of  deceased  persons  must  remain  true  to 
its  dedication.  Although  the  tract  in  dispute  has  been 
grossly  neglected,  yet  we  think  the  testimony  clearly 
establishes  that  it  yet  remains  a  cemetery  and  must 
be  respected  as  such.  The  following  precedents  are 
instructive  on  the  subject  here  considered:  Tracy  v. 
Bittle,  213  Mo.  302  (112  S.  W.  45,  15  Ann.  Cas.  167); 
Roundtree  v.  Hutchinson,  57  Wash.  414  (107  Pac  345, 
27  L.  R.  A.  (N.  S.)  875) ;  Hines  v.  State,  126  Tenn.  1, 
(149  S.  W.  1058,  42  L.  R.  A.  (N.  S.)  1138). 

6.  Messrs.  Hovingden  and  Smith  died  several  years 
ago.  The  plaintiifs  introduced  a  deed  from  the  sur- 
viving trustee,  G.  W.  Dimick,  as  an  individual  quit- 
claiming to  them  the  land  by  description  set  out  in  the 
original  deed  from  J.  W.  Grim  and  wife  to  which 
allusion  has  been  made.  In  our  judgment  the  plain- 
tiffs take  nothing  by  this  deed  from  Dimick,  for  as  an 
individual  he  had  nothing  to  convey  and  never  had. 
As  trustee  he  could  not  be  unfaithful  to  his  trust  and 
convey  the  property  for  any  other  purpose  than  that 
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for  which  it  was  originally  dedicated,  and  he  does  not 
attempt  to  do  so. 

The  conclusion  is  that  the  decree  must  be  modified 
80  as  to  quiet  the  title  of  plaintiffs  as  against  the 
county  in  respect  to  the  road  as  described  in  the  de- 
fendants'  answer,  but  to  dismiss  the  suit  as  to  the 
defendants  Grim;  neither  party  to  recover  costs  or 
disbursements  from  the  other  in  this  court. 

Modified. 

Mb.  Chief  Justice  McBbide  and  Mb.  Justice  Moobb 
concur. 

Mb.  Justice  Eakin  dissents. 


Argued  October  15,  affirmed  November  24,  1914. 

PETERS  V.  ROBERTSON. 

(144  Pae.  508.) 

BAMiiiaBts—PrescxIptioii—Beciuisites— "Adverse  Use." 

1.  The  "adveree  use"  which  will  give  title  by  prescription  to  an 
easement  of  way  must  be  continued  for  the  prescriptive  period,  must 
be  adverse,  under  a  claim  of  right,  exclusive  and  uninterrupted,  and 
with  the  knowledge  and  acquiescence  dt  the  owner  of  the  servient 
estate;  and  where  the  use  is  merely  permissive  no  way  by  preserip- 
tioo  can  be  acquired. 

[As  to  acquisition  of  easement  by  adverse  use,  see  note  in  11 
Am.  Dee.  663.] 

BaMm6iLti->Actioii  for  Injnnctioii-— ^Evidence — ^Prescription. 

2.  In  an  action  to  enjoin  defendant  from  trespassing  upon  and 
traveling  across  plaintiff's  land,  between  )iis  own  land  and  a  highway, 
evidence  held  to  show  that  defendant's  right  to  cross  was  merely 
permissive,  amounting  to  nothing  more  than  a  revocable  license. 

From  Hood  River :  William  L.  Bkadshaw,  Judge. 
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Department   1.    Statement   by  Mb.   Justice   Bub- 

NBTT, 

This  is  a  suit  by  Henry  C.  Peters  against  B.  E. 
Robertson  to  enjoin  repeated  trespasses  alleged  to 
have  been  committed  by  the  defendant  by  breaking 
plaintiflF's  close,  traveling  to  and  fro  across  the  same, 
to  the  injury  and  destruction  of  fruit  trees  growing 
thereon,  and  allowing  livestock  to  enter  upon  and 
trample  the  ground  and  browse  upon  his  orchard. 
After  sundry  denials,  the  defendant  asserts  that  he  is 
the  owner  of  land  adjoining  the  premises  of  the  plain- 
tiff, and  then  states : 

**That  defendant  is  owner  of  and  entitled  to  and  in 
possession  of  the  use  and  enjoyment  of  a  right  of  way 
as  and  for  a  wagon  road  and  other  purposes,  consisting 
of  a  strip  of  land  about  16V^  feet  in  width,  commenc- 
ing at  the  northeast  comer  of  the  southeast  quarter 
of  section  7,  township  2  north,  range  11  east,  Wil- 
lamette meridian,  running  thence  in  a  westerly  direc- 
tion along  the  north  line,  and  on  the  south  side  thereof, 
over  and  across  said  northeast  quarter  of  the  south- 
east quarter  of  section  7,  and  continuing  on,  over  and 
across  and  along  the  north  line,  and  on  the  south  side 
thereof,  of  the  southeast  quarter  of  the  southwest 
quarter  of  said  section  7,  all  in  township  2  north,  range 
11 .  east,  Willamette  meridian,  to  the  main  traveled 
road  and  public  highway  running  along  the  west  line 
of  the  last  tract  above  described,  and  being  in  all  a 
distance  of  about  160  rods,  more  or  less.'* 

Further  answering,  the  defendant  alleges  in  sub- 
istance  that  he  homesteaded  his  own  premises  in  1895, 
and  that  they  were  not  nearer  to  any  public  highway 
than  about  one-half  mile.    Continuing,  he  says : 

*  *  That  defendant  on  or  about  the  year ,  or  some- 
time prior  thereto,  entered  into  an  agreement,  not  in 
writing,  with  the  then  owners  of  the  lands,  now  owned 
by  plaintiff,  whereby  defendant  was  to  log  off, '  swamp 
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out,'  and  clean  up  and  otherwise  improve  a  strip  of 
land  16%  feet  in  width  along  the  north  line,  and  on 
the  south  side  thereof,  the  lands  now  owned  by  plain- 
tiff, to  be  used  by  defendant  for  and  as  a  wagon  road, 
as  a  means  of  ingress  and  egress  from  his  lands  to  the 
public  highway,  all  of  which  said  improvements  were 
made  by  defendant;  that  said  right  of  way  is  a  well- 
defined  road,  which  has  been  used  by  defendant  for 
more  than  10  years  last  pasf 

He  finally  charges  the  plaintiff  with  fencing  up  the 
private  road  thus  described,  and  avows  cutting  an 
opening  in  the  fence,  whereby  he  might  obtain  access 
to  his  easement  of  passage.  The  reply  traverses  the 
answer.  The  defendant  appeals  from  a  decree  ac- 
cording to  the  prayer  of  the  complaint.      Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  Baker. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  J.  Derby.  » 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  It  clearly  appears,  that  the  plaintiff  and  his  pre- 
decessors in  interest  owned  the  land  between  the 
premises  of  the  defendant  and  the  nearest  highway. 
The  testimony  discloses  that  soon  after  his  settlement 
upon  his  homestead  the  defendant  began  to  travel 
across  the  intervening  land  to  reach  the  county  road. 
The  tracts  he  crossed  were  first  unimproved,  but  were 
afterward  cleared  and  planted  to  orchard.  No  reser- 
vation in  any  of  the  deeds  forming  the  plaintiff's  chain 
of  title  was  ever  made  for  a  road,  and  so  far  as  the 
record  is  concerned  the  plaintiff  has  a  fee  simple  es- 
tate in  the  full  amount  of  realty  described  in  his  com- 
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plaint.  By  a  preponderance  of  the  evidence  it  is  dis- 
closed that  whatever  privilege  the  defendant  had  to 
cross  the  land  was  merely  permissive,  amounting  to 
nothing  more  than  a  revocable  license.  In  Parrott  v. 
Stewart,  65  Or.  254,  261  (132  Pac.  523,  525),  Mr, 
Justice  Bean  says : 

'*The  adverse  use  which  will  give  title  by  pre- 
Bcriplion  to  an  easement  is  substantially  the  same  in 
quality  and  characteristics  as  the  adverse  possession 
which  will  give  title  to  real  estate.  As  in  the  case  of 
adverse  possession,  it  must  be  continued  for  a  long 
period ;  it  must  be  adverse,  under  a  claim  of  right,  ex- 
clusive, continuous,  uninterrupted  and  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  estate  out  of 
which  the  easement  is  claimed.  *  *  Where  the  use  is 
merely  permissive,  and  not  adverse,  there  is  no  basis 
on  which  a  right  of  way  by  prescription  may  rest'* 

In  the  case  of  Bohrnstedt  Co.  v.  Scharen,  60  Or.  349 
(119  Pac.  337),  Mr.  Justice  Moore  quotes  with  ap- 
proval the  following  language  from  Hall  v.  McLeod, 
2  Met  (Ky.),  98  (74  Am.  Dec.  400) : 

**It  cannot  be  admitted  that  where  the  proprietor 
of  land  has  a  passway  through  it  for  his  own  use,  the 
mere  permissive  use  of  it  by  other  persons  for  half 
a  century  would  confer  lipon  them  any  right  to  its 
enjoyment.  So  long  as  its  use  is  merely  permissive, 
it  confers  no  right ;  but  the  proprietor  can  prohibit  its 
use  or  discontinue  it  altogether  at  his  pleasure.  A 
different  doctrine  would  have  a  tendency  to  destroy 
all  neighborhood  accommodation  in  the  way  of  travel ; 
for  if  it  were  once  understood  that  a  man,  by  allowing 
a  neighbor  to  pass  through  his  farm  without  objec- 
tion over  the  passway  which  he  used  himself,  would 
thereby,  after  a  lapse  of  20  or  30  years,  confer  a  right 
on  him  to  require  the  passway  to  be  kept  open  for  his 
benefit  and  enjoyment,  a  prohibition  against  all  such 
travel  would  immediately  ensue/' 
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2.  In  this  case  it  appears  that  the  defendant  himself , 
in  a  petition  to  the  County  Court  for  what  is  commonly 
known  as  a  ''road  of  public  easement,''  alleged  that 
he  was  using  the  private  road  mentioned  in  his  answer 
"by  common  consent  of  adjacent  owners  of  land.''  It 
also  appears  that  at  the  time  of  the  transfer  of  title 
under  which  the  plaintiff  claims  the  defendant  urged 
upon  the  grantor  that  he  should  make  arrangements 
with  the  prospective  purchaser  for  a  right  of  way  for 
the  defendant,  which  request  was  declined.  It  is  un- 
disputed that  for  some  time  the  plaintiff  maintained 
across  the  road  in  question  a  gate,  which  he  kept  under 
lock  and  key.  It  is  true  he  left  with  the  family  of  the 
defendant  a  key  to  the  lock,  but  it  was  with  the  in- 
junction that  the  gateway  must  be  kept  closed,  or  per- 
mission to  pass  would  be  denied.  All  this  indicates 
permissive  passage,  recognized  as  such  by  the  defend- 
ant, and  is  inconsistent  with  title  by  prescription  to 
the  alleged  easement. 

It  seems  that  this  modus  vivendi  continued  until 
stock  from  the  defendant's  premises  kept  breaking 
into  the  young  orchard  of  the  plaintiff,  when  it  re- 
pented him  that  he  had  allowed  the  transit  to  continue 
so  long,  and  thereupon  he  fenced  up  the  right  of  way, 
after  giving  the  defendant  notice  that  permission  to 
cross  would  be  withdrawn.  Upon  the  defendant's  per- 
sisting in  breaking  the  fence  and  passing  over  the  land 
afterward,  this  suit  was  commenced.  The  great  pre- 
ponderance of  the  testimony  is  to  the  effect  that  the 
defendant  never  had  more  than  permission  to  pass 
over  the  land.  This  would  not  constitute  the  adverse 
user  necessary  to  establish  title  by  prescription,  how- 
ever long  continued.  It  is  conceded  that  he  had  no 
title  by  deed  to  the  right  of  way.  The  case  is  within 
the  principles  announced  in  Parrott  v.  Stewart,  65 
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Or.  254,  261  (132  Pac.  523,  525),  Bohrnstedt  Co.  v. 
Scharen,  60  Or.  349  (119  Pac.  337),  and  Stotts  v. 
Dichdel,  70  Or.  86  (139  Pac.  932). 

For  these  reasons,  the  decree  of  the  Circuit  Court 
must  be  affirmed.  Affirmed. 

Mb.  Chief  Justice  McBbide^  Mb.  Justice  Moobb  and 
Mb.  Justice  McNabt  concur. 


Argued  September  23,  affirmed  October  13,  rcrhearing  denied  December 

1,  1914. 

SMITH  V.  HUBLEY. 

(143  Pac.  1123.) 

Bvldence — Oompetence — ^Value. 

1.  Where  a  wrench,  or  patent  rights  thereon,  have  no  markcffc 
value,  other  evidence  must  be  resorted  to  to  prove  their  value. 

Appeal  and  Error— Review— QneBtions  of  Fact— FlndingB  by  Oonrt. 

2.  In  an  action  at  law  tried  without  a  jury,  the  findings  have  the 
force  and  effect  of  a  verdict,  and  will  not  be  disturbed,  if  there  is 
any  competent  evidence  that  is  substantial  or  satisfactory  to  support 
them. 

Fraud — l^over  and  Oonyendon— Eyidence — ^Weli^t  and  Sufficiency. 

3.  On  a  trial  for  conversion  of  patent  rights  and  for  deceit,  evi- 
dence held  to  authorize  the  court,  sitting  as  a  jury,  to  find  that  the 
patent  rights  were  of  the  value  of  $8,500,  the  price  for  which  they 
were  sold  by  defendant. 

[As   to   conversion   of  personal   property   sufficient  to  sustain 
action  of  trover,  see  note  in  24  Am.  St.  Rep.  795.] 

Eyidence—Oompetency— Value — Offer  to  Sell. 

4.  On  an  issue  as  to  the  value  of  patent  rights,  evidence  of  an 
offer  by  defendant  to  sell  is  admissible  as  against  him  to  show  that 
the  value  is  the  amount  at  which  the  offer  is  made,  and  not  merely 
to  show  that  the  value  does  not  exceed  that  amount. 

[As  to  trover  for  conversion  of  property  having  no  commercial 
value,  see  note  in  Ann.  Gas.  1914B,  823.] 

Appeal   and  Error— Review — ^Harmlees  Error — Ttial  by  OOnrt — Ba- 
mazks  of  Judge. 

5.  Bemarks  by  the  judge  on  a  trial  without  a  jury,  denominating 
the  transaction  between  plaintiff  and  defendant  as  a  plain  steal  by 
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the  latter,  and  stating  that  this  was  dear  from  thcf  evidence,  and 
likening  plaintiff  to  the  fellow  that  went  down  from  Jerusalem  to 
Jericho  and  fell  among  thieves,  not  constituting  a  part  of  the  find- 
ingv,  are  not  ground  for  reversal. 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

Two  actions  were  commenced  by  Edward  H.  Smith 
against  John  W.  Hurley. 

From  a  judgment  in  favor  of  the  plaintiff  for  $8,150, 
the  defendant  appeals. 

In  the  first  action  the  plaintiff  alleges  that  on  March 
9,  1912,  the  plaintiff  being  a  cripple,  unable  to  walk 
or  to  make  any  investigation  or  effort  to  sell  either 
of  his  two  patent  rights  on  a  wrench,  transferred  to 
the  defendant  a  one-half  interest  in  the  same,  with  the 
understanding  that  he  would  use  his  best  efforts  to 
promote  and  sell  the  patent  rights,  for  which  he  was  to 
receive  a  half  interest  in  all  the  receipts  therefor; 
that  9n  March  5,  1913,  the  defendant  fraudulently  in- 
duced the  plaintiff  to  transfer  to  him  the  remaining 
half  interest  for  $350,  well  knowing  that  the  same  was 
worth  not  less  than  $12,000,  and  after  he  had  actually 
closed  a  sale  thereof  for  not  less  than  the  latter 
amount,  to  plaintiff's  damage  in  the  sum  of  $11,650. 

In  the  second  action  the  plaintiff  avers  that  the  de- 
fendant attempted  to  promote  and  make  a  sale  of  the 
half  interest  in  the  patent  rights  solely  upon  his  own 
behalf  and  for  his  own  benefit,  without  regard  to  the 
agreement  between  them;  that  the  defendant  has 
wholly  failed  and  refused  to  carry  out  the  agreement, 
and  therefore  has  no  interest  in  the  patent  rights, 
which  are  of  the  value  of  $12,000,  for  which  sum  judg- 
ment is  asked,  after  alleging  demand  and  refusal  to 
return. 
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The  answer  to  each  complaint  is  much  the  same. 
After  denying  the  material  allegations,  it  is  alleged 
that  the  wrenches  and  patent  rights  have  no  market 
value,  and  that  their  value  depends  upon  the  financial 
ability  of  the  inventor  or  his  assigns  to  manufacture 
and  market  the  invention;  that  subsequent  to  the  is- 
suance of  the  latter 's  patent,  and  prior  to  March  9, 
1912,  the  plaintiff  had  been  endeavoring  to  promote 
and  sell  the  rights  for  various  small  sums,  and  had 
been  unable  to  do  so;  that  about  March  9,  1912,  the 
plaintiff,  knowing  that  the  defendant  had  had  years 
of  experience  in  handling  patent  rights,  represented 
to  him  that  the  rights  were  absolutely  valueless  in  his 
hands,  and  that  he  would  sell  the  whole  for  a  few  thou- 
sand dollars.  The  defendant  refusing  to  purchase  the 
whole  interest,  the  plaintiff  offered  to  give  the  defend- 
ant a  one-half  interest  if  the  latter  would  imdertake 
and  agree  to  use  his  earnest  endeavors  to  sell  and 
dispose  of  the  other  half,  retained  by  the  plaintiff,  at  a 
price  satisfactory  to  him;  that  the  defendant  refused 
to  accept  this  offer,  but  paid  the  plaintiff  $10  there- 
for; that  it  was  then  agreed  between  them  that  the 
defendant  would  use  his  best  efforts  to  sell  the  half 
interest  retained  by  the  plaintiff,  who  made  assign- 
ments of  the  same  to  the  defendant;  that  the  latter 
endeavored  to  sell  the  patent  rights,  and  in  so  doing 
expended  large  sums  of  money,  but  without  success; 
that  on  February  28,  1913,  the  defendant  purchased 
of  the  plaintiff  his  half  interest  for  the  sum  of  $350, 
which  was  then  paid  and  regular  assignments  made, 
the  defendant  thereby  becoming  the  owner  of  all  the 
rights. 

The  replies  put  in  issue  the  allegations  of  the  an- 
swers. 


Dec.  1914.]  Smith  v.  Hurley.  271 

Upon  the  trial  the  plaintiff  introduced  evidence 
tending  to  support  the  allegations  of  his  complaint. 
He  testified  that  not  a  cent  was  received  for  the  as- 
signments, but  that  the  understanding  was  that  the 
defendant  would  promote  and  sell  a  one-half  interest 
in  the  patent,  for  which  he  was  to  have  one-half  of  the 
money  for  the  whole  patent;  that  later  a  memoran- 
dum was  signed,  specifying  the  agreement  between 
them,  which  was  introduced  in  evidence;  that  about 
March  5,  1913,  the  defendant  called  on  him  at  Dallas, 
Oregon,  and  told  him  he  could  not  and  never  had  done 
anything  with  the  wrench,  and  offered  him  $350  there- 
for, for  which  he  (the  plaintiff)  executed  a  bill  of  sale; 
that  he  knew  nothing  of  any  arrangement  with  the  de- 
fendant to  make  a  sale,  or  that  the  latter  had  done 
anything  to  sell  or  promote  a  sale,  except  that  at  one 
time  the  defendant  went  to  The  Dalles  and  had  negotia- 
tions for  a  sale  of  a  one-half  interest  for  $10,000,  of 
which  amount  the  plaintiff  was  to  have  one-half.  In 
making  the  original  deal  the  plaintiff  gave  the  defend- 
ant five  wrenches,  which  had  cost  him  $90.  After  the 
sale  on  March  5,  1913,  the  plaintiff  learned  that  the 
defendant  had  already  sold  the  patents  before  he 
went  to  see  him  at  Dallas.  The  wrench,  which  ap- 
pears to  be  a  useful  instrument,  was  introduced  in 
evidence. 

John  F.  Parrot,  witness  for  the  plaintiff,  testified 
to  the  effect  that  in  the  latter  part  of  February  the  de- 
fendant stated  that  he  had  a  deal  on  to  sell  the  wrench 
in  question,  and  that  later  he  said:  '^I  can  beat  you 
selling  patents.  *  *  We  have  both  been  working  on  the 
proposition  quite  a  while.  I  have  made  a  $14,000  deal. ' ' 
That  he  inferred  that  this  was  for  a  one-half  in- 
terest in  the  patent  rights  for  the  wrench,  and  believes 
that  the  defendant  mentioned  the  name  of  Mr.  Ghapin 
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as  the  purchaser.  There  was  some  evidence  to  the 
effect  that,  while  the  bill  of  sale  was  dated  February 
28,  1913,  it  was  executed  on  March  5,  1913. 

J.  J.  Bead,  also  witness  for  the  plaintiff,  stated  in 
substance  that  he  had  dealings  with  the  defendant^ 
Hurley,  which  terminated  in  a  contract  dated  March 
6,  1913;  that  he  had  been  negotiating  with  the  plain- 
tiff the  day  before ;  that  the  contract  was  between  the 
defendant.  Hurley,  as  the  first  party,  and  H.  C.  Chapin 
and  J.  J.  Bead,  as  second  parties.  Mr.  Bead  testified 
that  the  second  parties  were  to  pay  Hurley  $8,500  for 
a  half  interest;  that  that  was  not  a  cash  payment; 
that  at  this  time  Mr.  Hurley  owned  the  whole  patent, 
and  showed  him  the  assignments  thereof,  but  that  the 
defendant  had  only  a  half  interest  in  the  patent  at 
the  time  the  witness  commenced  to  deal  with  him.  The 
contract  provided,  in  substance,  that  the  first  party 
sells  to  the  second  parties  for  $8,500,  *Ho  be  paid  at 
times,  in  the  manner,  and  upon  the  condition  herein- 
after specified,  and  not  otherwise, '^  an  undivided  one- 
half  interest  in  the  patent;  that  the  parties  organize 
a  corporation  for  the  manufacture  of  the  wrenches 
and  for  the  promotion  of  the  sale  thereof,  $8,500  to  be 
paid  to  the  first  party  as  follows :  $2,125  cash  (which 
was  ficknowledged),  and  the  balance,  $6,375,  within  10 
months  from  the  time  such  wrenches  are  placed  on  the 
market  for  sale,  provided  the  second  parties  receive 
during  that  time,  as  profits  for  their  interest  in  the 
company,  the  sum  of  $8,500,  and  if  they  receive  less 
they  pay  in  proportion,  and  the  balance  is  remitted; 
that  if  there  are  no  profits  they  pay  nothing  for  their 
interest  beyond  the  $2,125. 

H.  L.  Chapin,  witness  on  behalf  of  the  plaintiff,  tes- 
tified in  substance  that  the  matter  of  the  alligator 
wrench  came  to  his  attention  two  or  three  weeks  before 
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the  sale ;  that  Hurley  oflFered  him  one-half  interest  for 
$8,500  a  couple  of  weeks  before  the  sale  was  con- 
summated. 

In  his  own  behalf  defendant,  Hurley,  testified  in 
substance  that  Smith  was  very  anxious  for  him  to 
take  hold  of  the  wrench,  and  told  him  he  would  let 
him  have  an  undivided  one-half  interest  in  the  United 
States  and  Canada  patents,  if  he  would  promote  the 
proposition ;  that  he  gave  Smith  $5  for  a  half  interest 
in  each  of  the  patents ;  that  in  the  latter  part  of  1912 
he  had  an  offer  of  $500  for  a  half  interest,  but  that 
plaintiff  objected;  that  he  then  offered  the  plaintiff 
160  acres  of  land,  which  offer  he  also  rejected;  that 
Smith  wrote  him,  stating  that  if  he  would  give  him 
$500  or  his  land  he  would  gladly  take  it ;  that  he  went 
down  and  told  Mr.  Smith  he  had  prospects  of  a  deal 
on  hand,  but  that  he  had  to  own  the  whole  interest 
in  order  to  handle  it;  that  Smith  wanted  $500,  but 
that  he  could  not  afford  to  give  that,  and  offered  him 
$350  for  all  of  his  right,  title  and  interest  in  the  patent. 
Mr.  Hurley  also  testified  that  he  made  no  deal  up  to 
the  time  he  met  Smith,  simply  a  working  contract,  and 
that  he  does  not  know  whether  he  will  realize  anything 
out  of  the  deal  or  not ;  that  he  made  a  trip  back  east 
to  get  a  manufacturer  for  the  wrench. 

The  court  found  the  defendant  guilty  of  fraud,  and 
rendered  judgment  for  the  value  of  a  one-half  interest 
in  the  patents  less  $350.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  Sargent  d  Swope  and  Messrs.  Sweek  <&  SheU 
tan,  with  an  oral  argument  by  Mr.  H.  K.  Sargent. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Abel  <&  Burnett,  with  an  oral  argument  by  Mr. 
Coy  Burnett. 

78  Or.— 18 
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Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  main  contention  of  the  defendant  upon  this  ap- 
peal is  that  there  is  no'  evidence  to  support  the  finding 
made  by  the  trial  court  that  the  value  of  a  one-half  in- 
terest in  the  patent  rights  was  $8,500.  The  question  of 
fraud  is  not  contested  upon  this  appeal. 

1-3.  It  is  conceded  that  the  wrench,  or  the  patent 
rights,  have  no  market  value ;  therefore  evidence  other 
than  that  must  of  necessity  be  resorted  to,  to  prove  its 
value.  It  is  the  law  in  this  state  that,  upon  an  appeal 
of  a  cause  tried  by  the  court  without  a  jury,  the  find- 
ings of  the  court  have  the  force  and  effect  of  a  ver- 
dict of  a  jury,  and  will  not  be  disturbed,  if  there  is  any 
competent  evidence  that  is  substantial  or  satisfactory 
to  support  the  findings.  The  wrench  was  submitted  to 
the  court  for  examination,  and  also  evidence  of  the 
offer  of  the  defendant  to  sell  a  one-half  interest  in  the 
patents,  and  of  the  sale  thereof,  to  Chapin  and  Bead 
upon  the  basis  of  $8,500,  was  introduced.  This  was  in 
addition  to  the  evidence  explaining  the  purpose  of  the 
patented  wrench,  its  operation,  and  the  evidence  of 
the  inventor,  stating  the  cost  of  five  wrenches  for  sam- 
ples to  be  $90.  In  regard  to  the  ofiFer  of  sale  for 
$8,500,  made  by  the  defendant  to  Mr.  Chapin  about 
two  weeks  before  the  sale  was  consummated,  Mr, 
Chapin  testified  that  he  told  him  'Hhat,  unless  I  had 
a  man  to  go  into  it  with  me  to  handle  it,  I  would  not 
take  it,  but  that  I  thought  that  I  had  a  man  of  that 
kind";  that  he  afterward  told  the  defendant  the  man 
he  had  in  view  could  not  go  into  it,  and  that  ^4t  was 
off."  It  appears  that  afterward  the  sale  was  made, 
as  shown  by  the  contract  The  evidence  of  Mr.  Chapin 
in  regard  to  the  offer  of  sale,  as  well  as  that  of  Mr. 
Bead  that  the  sale  was  made  on  a  basis  of  $8,500,  tends 
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to  show  that  in  the  negotiations  and  the  consumma- 
tion of  the  sale  the  value  of  the  patent  rights  was 
estimated  at  that  figure.  The  court,  acting  in  the 
capacity  of  a  jury,  could  reasonably  believe  from  Mr. 
Bead's  evidence  that,  the  patent  rights  being  sold  on 
a  basis  of  $8,500,  the  value  thereof  in  the  transaction 
was  estimated  or  fixed  at  that  amount;  hence  we  have 
a  stronger  case  than  where  evidence  of  an  offer  to 
sell  is  alone  in  evidence. 

4|.  The  general  rule  as  to  such  showing  of  an  offer 
to  sell  is  stated  in  1  B.  C.  L.,  page  494,  Section  32 : 

**  Where  the  value  of  property  owned  by  a  party  is 
in  issue  it  is  held,  as  a  rule,  that  his  declarations  may 
be  proved  by  the  opponent.  *  •  While  an  offer  of 
the  owner  of  property  to  sell  it  at  a  certain  price  is 
not  conclusive  evidence  of  the  value  of  the  property, 
yet  such  an  offer  is,  competent  evidence  against  him  as 
an  admission  in  fixing  the  value  at  or  near  the  time 
when  the  offer  was  made. ' ' 

See,  also.  Springer  v.  Chicago,  135  HI.  552  (26  N.  E. 
514,  12  L.  B.  A.  614) ;  Fmdlay  v.  Pertz,  74  Fed.  681 
(20  C.  C.  A.  662) ;  Joy  v.  Security  Fire  Ins.  Co.,  83 
Iowa,  12  (48  N.  W.  1049). 

It  appears  to  be  the  contention  of  the  defendant's 
counsel  that  an  offer  of  sale  by  the  owner  tends  only  to 
show  that  the  property  is  of  no  greater  value.  The 
Supreme  Court  of  Wisconsin,  in  considering  the  ques- 
tion in  Watson  v.  Milwaukee  <&  M.  R.  Co.,  57  Wis.  332 
(15N.W.  468),  said: 

**This  evidence  was  introduced  for  the  purpose  of 
showing  that  the  land  was  in  fact  of  greater  value  after 
the  road  was  located  across  it  than  the  value  placed 
upon  it  by  the  appellants'  witnesses.  We  think  the 
evidence  was  competent,  not  only  as  tending  to  prove 
its  real  value  after  the  railroad  was  located  across  it, 
but  as  an  admission  on  the  part  of  the  appellants  of 
Buch  value." 
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Clearly  in  that  case  the  evidence  of  an  offer  of  sale 
by  the  owner  was  considered  competent  for  the  pur- 
pose of  showing  that  the  property  was  equal  to  the 
amount  of  the  offer.  In  East  Brandywi/ne  <&  W.  B. 
Co.  V.  Banck,  78  Pa.  454,  the  court  said: 

**As  evidence  bearing  upon  the  value  of  this  prop- 
erty, Banck^s  own  declarations  were  certainly  com- 
petent when  offered  by  the  company.  His  offer  of  it 
at  a  fixed  price,  and  the  sale  of  a  portion  of  it,  were 
facts  proper  to  go  to  the  jury  as  constituting  his 
estimate  of  its  value.  It  is  true  the  sale  of  a  portion 
of  the  property  does  not  fix  with  certainty  its  market 
value  as  a  whole,  but  it  is  an  element  fair  to  be  con- 
sidered by  the  jury.'' 

It  does  not  appear  that  the  sale  made  by  the  de- 
fendant to  Messrs.  Chapin  and  Bead  was  in  any  man- 
ner a  forced  sale,  or  that  they  purchased  the  patents 
on  a  basis  of  any  more  than  they  were  really  worth. 
The  offer  of  sale  made  by  the  defendant  near  the  time 
of  the  alleged  conversion,  and  the  actual  sale  made  by 
him  on  the  day  after  the  purchase  from  the  plaintiff, 
according  to  the  defendant's  testimony,  or  according 
to  the  evidence  on  the  part  of  the  plaintiff  before  that 
time,  was  competent  for  the  court  acting  as  a  jury  to 
consider  in  determining  the  value  of  the  property. 
It  seems  that  the  arrangement  between  Hurley  and 
Chapin  and  Bead  in  regard  to  the  manufacture  and 
sale  of  the  patented  wrench  pertained  only  to  the 
payment  of  the  price  fixed,  and  not  to  the  price  itself. 

As  against  the  seller,  the  price  at  which  property  is 
sold  is  generally  recognized,  not  only  as  competent, 
but  as  the  best,  evidence  of  its  value.  The  United 
States  Supreme  Court  in  The  Albert  Dumois,  177 
U.  S.  240  (44  L.  Ed.  751,  20  Sup.  Ct.  Bep.  595),  held 
that  the  actual  sale  price  of  a  one-half  interest  in  a 
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vessel  was  better  evidence  of  value  than  the  conflicting 
opinions  of  experts.  See,  also,  Parmetder  v.  Fitz- 
Patrick,  135  N.  Y.  190  (31  N.  E.  1032),  where,  in  an 
action  against  the  sheriff  for  making  a  wrongful  sale, 
the  price  at  the  sale  was  held  competent  to  prove  the 
amount  of  damages.  To  the  same  effect,  see  Baker 
V.  Seavey,  163  Mass.  522  (40  N.  E.  863,  47  Am.  St.  Rep. 
475) ;  Raymond  Syndicate  v.  Guttentag,  111  Mass.  562 
(59  N.  E.  446). 

5.  Exception  was  taken  to  the  remarks  made  by  the 
judge  in  a  lecture  to  the  defendant,  in  which  he  de- 
nominated the  transaction  between  the  plaintiff  and 
the  defendant  as  a  plain  steal  on  the  part  of  the  latter, 
and  stated  that  this  was  clear  from  the  evidence,  and 
likened  the  plaintiff  to  the  fellow  that  went  down  from 
Jerusalem  to  Jericho  and  fell  among  thieves.  These 
remarks  are  not  a  part  of  the  findings  of  fact  in  the 
case.  There  was  no  jury  to  be  prejudiced,  and  they 
did  not  constitute  reversible  error.  Whether  the  com- 
ments of  the  judge  bore  fruit,  or  had  any  effect  upon 
the  defendant,  we  do  not  feel  called  upon  to  determine. 

Competent  evidence  being  found  in  the  record  to 
sustain  the  findings  of  the  trial  court,  they  should  not 
be  disturbed;  therefore,  in  accordance  with  the  man- 
date of  the  Constitution  (Article  VII,  Section  3), 
which  directs  that  *'no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  this  state,  unless 
the  court  can  aflSrmatively  say  there  is  no  evidence  to 
support  the  verdict, ' '  the  judgment  of  the  lower  court 
is  affirmed.  Apfibmed.     Beheasino  Denied. 

Mb.  Chief  Justice  MgBride,  Ms.  Justice  Easin  and 
Mr.  Justice  McNaby  concur. 
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Argued  October  5,  refversed  October  20,  rehearing  denied  December 

1,  1914. 

MATTHEWS  v.  TRAVELERS'  INS.  CO. 

(144  Pac.  86.) 

Insurance— WaiTor  of  Forfeltore— Acceptance  of  PremiiiiiL 

1.  In  an  action  on  an  accident  policy,  the  acceptance  by  the  agent 
of  the  insurer  of  an  overdue  premium  after  an  accident  to  insured^ 
but  without  knowledge  of  the  accident,  cannot  be  considered. 

Inanraace — ^Waiyer  of  Forfeiture-— Acceptance  of  Premium. 

2.  Thef  holder  of  an  accident  policy  is  chargeable  with  notice  of 
a  provision  therein  that  the  payment  of  a  past-due  premium  onljr 
creates  a  liability  for  accidents  occurring  after  the  payment. 

Insurance-— Forfeiture-— Konpayment  of  Preminm. 

3.  That  an  insurances  agent,  after  insured  had  stated  that  be 
would  not  drop  it  if  he  could  help  it,  said,  "We  will  carry  it  for  you 
for  awhile,"  without  surrendering  the  renewal  receipt  to  the  insured, 
does  not  constitute  a  renewal  of  thef  policy. 

Insurance — ^Waiver  of  Forfeiture — ^Retention  of  Preminm. 

4.  Where  an  accident  policy  provides  that  the  payment  of  a  past- 
ducf  premium  reinstates  the  policy  as  to  injuries  occurring  after  the 
payment,  and  insured,  after  making  a  payment  after  receiving  am 
injury,  informs  the  agent  that  he  wishes  to  keep  up  the  insurance, 
the  insurer  is  not  bound  to  return  the  premium,  though  it  refuses  to 
indemnify  insured  for  the  accident  already  sustained. 

[As  to  when  concealment  or  misrepresentation  avoids  the  pol- 
icy, see  note  in  35  Am.  Bep.  629.] 

From  Multnomah:  Hbkby  E.  McGinn. 

Department  2.     Statement  by  Mr.  Justice  Eakii7* 

This  is  an  action  by  Edward  L.  Matthews  against 
the  Travelers'  Insurance  Company,  upon  an  accident 
policy  of  insurance.  The  question  involved  is  whether 
or  not  the  policy  was  renewed.  Plaintiff  suffered  an 
accident  by  the  loss  of  an  eye  between  December  22d 
and  March  22d.  He  had  obtained  an  accident  policy 
on  June  22d  for  three  months,  and  renewed  it  on  Sep- 
tember 22d  for  an  additional  three  months.  About 
Decem'ber  22d  the  policy  was  not  renewed,  but  he  con- 
tends that  the  agent,  Kavanaugh,  agreed  that  the  com- 
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pany  would  carry  the  risk  and  keep  the  policy  alive 
for  30  days  until  he  could  renew  it.  The  case  was 
tried  before  a  jury,  and  from  a  judgment  rendered 
upon  the  verdict  found  therein,  the  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Carey  &  Kerr  and  Mr.  G.  A.  Hart,  with  an 
oral  argument  by  Mr.  Hart. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  A.  Carter  and  Mr.  N.  R.  Jacohson,  with  an 
oral  argument  by  Mr.  Jacohson. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  There  was  proof  offered  tending  to  show  the  pay- 
ment of  the  premium  on  the  policy  the  same  day,  but 
subsequent  to  the  happening  of  the  accident  by  which 
plaintiff  suffered  his  injury.  There  is  an  insuperable 
obstacle  to  the  court's  giving  any  effect  to  the  fact 
that  the  premium  was  paid  after  the  accident.  At  the 
time  of  the  payment  of  the  premium — namely,  Febru- 
ary 13,  1913 — the  agent,  Kavanaugh,  delivered  the  re- 
newal receipt  to  the  plaintiff,  but  plaintiff  did  not 
communicate  to  the  agent  the  fact  of  the  injury.  He 
simply  phoned  the  agent  to  know  whether  or  not  the 
policy  was  still  in  force,  and,  being  informed  that  it 
was,  he  sent  the  money  down  and  obtained  the  renewal 
receipt.  In  the  first  place  we  consider  this  was  ob- 
tained through  fraud  and  deceit ;  that  the  plaintiff  de- 
liberately kept  from  the  knowledge  of  defendant's 
agent  the  fact  of  the  accident ;  and  that  the  money  was 
received  by  defendant's  agent  on  the  assumption  that 
no  accident  had  happened.    Common  honesty  and  fair 
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dealing  would  have  dictated  to  plaintiff  that  he  should 
have  notified  the  defendant  of  the  accident  when  the 
money  was  sent  to  the  agent,  or  when  he  called  him 
up  on  the  phone ;  and  the  fact  that  the  payment  of  the 
premium  was  received  by  the  agent  after  the  ac- 
cident and  without  knowledge  thereof  cannot  be  given 
any  consideration  on  this  issue.  The  merits  of  this 
case  must  be  determined  by  the  contract  of  renewal 
made  on  December  22,  1912,  without  reference  to  the 
payment  made  afterward. 

2.  Subdivision  9  of  the  policy  states  that  the  ac- 
ceptance by  the  company  or  an  agent  thereof  of  a  past- 
due  premium  shall  reinstate  the  policy  in  force  as  to 
a  disability  resulting  from  an  accident  occurring  after 
the  payment  shall  have  been  made.  Especially  would 
this  be  true  if  an  injury  had  been  previously  received 
of  which  the  company  had  no  notice.  For  the  com- 
pany to  receive  a  past-due  premium  after  an  accident 
with  the  understanding  that  it  would  cover  a  liability 
for  a  previous  accident  which  occurred  while  the  pre- 
mium was  unpaid  would  have  been  to  receive  $15  as  a 
consideration  for  a  promise  to  forthwith  pay  plaintiff 
$2,500,  by  creating  a  definite  liability  for  that  amount, 
and  not  as  a  contingency  or  risk.  At  the  time  of  the 
accident  the  plaintiff's  testimony  shows  that  he  did  not 
consider  the  policy  would  be  in  force  until  the  payment 
would  be  made,  and  he  phoned  to  the  agent  to  know  if 
his  policy  was  still  in  force,  and  immediately  sent  the 
money.  Plaintiff  was  chargeable  with  notice  of  the 
terms  of  the  policy  provision  that  the  payment  of  a 
past-due  premium  creates  a  liability  for  accidents  oc- 
curring after  the  payment.  Plaintiff  seems  to  rely 
upon  the  payment  made  on  the  13th  of  February,  and 
the  argument  is  based  upon  that  fact ;  but  the  payment 
is  entitled  to  no  consideration  as  it  was  received,  so 
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far  as  the  defendant  is  concerned^  on  a  misconception 
of  the  facts. 

3.  The  conversation  claimed  to  be  the  renewal  of 
the  policy  on  December  20th  is  given  by  the  plaintiff, 
as  follows : 

*  "About  the  20th  of  December,  1912,  Mr.  Kavanangh 
came  np  *  •  where  I  was  working,  and  he  asked  me 
if  I  was  ready  to  pay  the  premium  on  my  insurance 
policy.  I  told  him  then  that  I  didn't  have  the  money 
to  pay  it  at  that  time,  and  he  then  asked  me  when  I 
would  pay  it,  when  I  could  pay  it,  and  I  told  him  that 
I  wasn  't  sure .  just  when  I  could  pay  it.  Mr.  Kav- 
anangh then  said,  *You  are  not  going  to  drop  it,  are 
yout'  and  I  said,  'No;  not  if  I  could  help  it'  Mr. 
Kavanaugh  then  says  to  me,  'Well,  we  will  carry  it 
for  you  for  awhile. '  I  thanked  him  and  told  him  that 
I  would  pay  it  as  soon  as  I  could,  and  he  then  went 
away. ' ' 

If  the  agent  was  going  to  carry  the  policy  for  plain- 
tiflf,  the  renewal  receipt  must  have  been  surrendered. 
In  another  case,  when  asked  if  his  policy  was  still  in 
force,  he  answered:  ''Well,  I  understood  that  it  was 
renewed.''  This  was  not  a  statement  of  a  fact.  It 
tends  to  show  that  he  had  no  reason  to  think  that  he 
had  renewed  his  policy,  but  was  just  making  an  at- 
tempt to  continue  an  option  thereon.  There  was  noth- 
ing said  in  the  conversation  by  him  and  Kavanaugh 
that  would  be  understood  as  creating  a  liability  to  pay, 
and  would  not  bind  the  company.  It  could  not  have 
enforced  any  remedy  for  the  premium.  The  fact  that 
Kavanaugh  did  not  deliver  the  renewal  receipt  would 
have  been  a  complete  defense  to  an  attempt  by  the 
company  to  collect  on  that  conversation.  The  pay- 
ment made  on  the  13th  of  February  was  plainly  an 
after-consideration,  and  would  not  have  been  made  but 
for  the  accident. 
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4.  There  has  been  a  great  deal  said  about  the  com- 
pany returning  the  $15,  but  paragraph  9  of  the  policy 
is  to  the  effect  that  payment  of  a  past-due  premium 
reinstates  the  policy  as  to  injuries  occurring  after  the 
payment.  The  plaintiff  testifies  that  Mr.  Kavanaugh 
asked  him  after  the  payment  of  the  premium  if  he 
wished  to  keep  up  the  policy,  and  he  says  he  told  him 
that  he  did.  Therefore  he  was  not  entitled  to  the  re- 
turn of  the  money  paid,  as  that  was  the  only  thing  that 
could  keep  it  alive. 

Plaintiff  urges  that  if  there  is  any  evidence  in  plain- 
tiff's  favor,  the  verdict  should  not  be  disturbed.  The 
payment  is  not  evidence  that  should  be  submitted  to 
the  jury ;  and  the  only  other  question  that  might  in  any 
circumstance  be  submitted  to  the  jury  would  be  evi- 
dence of  a  contract  of  renewal;  but,  as  we  have  seen, 
that  is  insufficient  to  sustain  a  verdict. 

There  is  no  evidence  that  Kavanaugh 's  authority 
was  sufficient  to  authorize  him  to  waive  the  stipula- 
tions in  the  policy,  nor  was  there  any  evidence  that  the 
company,  either  by  word  or  act,  waived  its  terms.  No 
issue  of  that  kind  was  set  up  or  proved. 

The  judgment  of  the  lower  court  is  reversed,  and 
the  motion  for  nonsuit  allowed.  Bevebsed. 

Mb.  Chief  Justice  McBamB,  Mb.  Justigb  Beak  and 
Mb.  Justigb  MoNaby  concur. 
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MAETINI  V.  OREGON-WASHINGTON  B.  &  N.  CO. 

(144  Pac.  104.) 

Now  Tdal— ProceedingB  to  Frocure — Order. 

1.  Since  an  order  granting  a  new  trial  is  appealablef,  tbe  court, 
in  granting  a  new  trial,  should  state  upon  what  grounds  it  was 
granted. 

Kow  Trialr-^frrooiid^—Want  of  Evidence. 

2.  Under  Article  VIE,  Section  3,  of  the  Constitution  providing  that 
BO  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court, 
unless  the  court  can  affirmatively  say  there  is  no  evidence  to  support 
the  verdict,  a  verdict  can  be  set  aside  for  want  of  evidence  only  when 
the  court  can  affirmatively  say  that  there  is  no  evidence  to  support  it. 

Brideneo—Wflight  and  Snfllclency. 

3.  In  order  that  a  verdict  may  be  supported  by  the  evidence, 
there  must  be  some  legal  evidence  tending  to  prove  every  material 
fact  in  issue,  as  to  which  the  prevailing  party  has  thtf  burden  of 
proof. 

KogUgeneo— Actions — ^Pleading. 

4.  In  actions  for  negligence,  the  complaint  must  state  the  negli- 
gent acts  or  omissions  constituting  the  cause  of  the  action. 

Appeal  and  Enor — ^Review — Qnetftions  of  Fact. 

5.  In  determining  whether  there  was  legal  evidence  to  support  a 
verdict,  where  the  complaint  alleged,  as  the  negligent  acts  of  deffend- 
ant,  the  high  and  dangerous  speed  of  its  train,  the  failure  of  em- 
ployees to  give  plaintiff  warning  of  its  approach,  and  thef  failure  to 
ring  the  bell  or  blow  the  whistle  as  it  approached  plaintiff,  the  Su- 
preme Court  can  consider  no  other  negligent  acts  or  omissions. 

Bailroads  —  Operation  —  Injuries  to  Penone  on  Track  —  Isanes  and 
Proof. 

6.  Undcfr  Section  725,  L.  O.  L.,  providing  that  the  evidence  shall 
correspond  with  the  substance  of  the  material  allegations  and  be  rele- 
vant to  the  questions  in  dispute,  and  collateral  questions  shall  be 
avoided,  where  a  complaint  for  injuries  to  a  track-walkefr  alleged,  as 
the  negligent  acts  and  omissions  of  the  railroad,  the  high  and  dan- 
gerous speed  of  its  train,  the  failure  to  give  warning,  and  the  failure 
to  ring  a  bell  or  blow  a  whistle,  cfvidence  of  failure  to  keep  a  look- 
out, to  see  plaintiff  on  the  track,  or  to  stop  the  train  before  it  reached 
him  was  irrelevant. 

Sailroads — Operation— Injnrlee  to  Person  on  Track — ^Evidence. 

7.  Evidence  that  a  train  was  run  at  20  miles  an  hour  in  a  rural 
district,  not  near  a  sharp  curve  or  crossing,  where  the  rules  of  the 
railroad  permitted  a  speed  not  exceeding  60  miles  an  hour,  in  the 
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absence  of  any  law  or  rules  of  the  state  regulating  the  speed  of 
trains  in  the  locality,  is  insufficient  to  show  negligence. 

SallroadB— Operation— InJnxleB  to  Person  on  Ttack—Oaze  Required. 

8.  In  the  absence  of  any  law,  rule  or  custom  in  the  state  where 
an  accident  occurred  requiring  it,  a  railroad  is  under  no  duty  to  a 
track-walker  in  a  rural  district,  not  near  a  crossing  or  sharp  curve, 
who  heard  the  approach  of  the  train,  to  ring  a  bell  or  blow  a  whistle. 

BallroadB— Operation— Injorles  to  Pexaon  on  Ttack— Burden  of  Proof. 

9.  In  an  action  for  injuries  to  a  track -walker,  the  burdjen  is  on. 
plaintiff  to  make  out  a  prima  facie  case  of  negligence  of  the  railroad. 

BaUroadB — Operation— Injuries  to  Person  on  Ttack — ^Assnmptlon  of 
Blak. 

10.  An  experienced  track-walker  on  a  railroad,  on  accepting  em- 
ployment, assumes  the  risk  of  injury  ordinarily  incident  to  the  work, 
even  from  the  passing  of  trains  of  a  railroad  other  than  his  employer. 

[As  to  duty  of  person  working  on  track  to  look  out  for  and 
avoid  passing  trains,  see  note  in  Ann.  €as.  1913A,  440.] 

From  Multnomah:  William  N.  Gatens,  Judge. 

This  is  an  action  by  Calestro  Martini  against  the 
Oregon- Washington  Railroad  &  Navigation  Company, 
a  corporation,  to  recover  for  personal  injuries.  From 
an  order  setting  aside  a  verdict  in  favor  of  plaintiflf 
and  granting  a  new  trial,  he  appeals.  The  facts  are 
stated  in  the  opinion  of  the  court.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Kimball  <&  Ringo,  with  an  oral  argument  by 
Mr.  Ernest  R.  Ringo. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  Cochran,  Mr.  Arthur  C.  Spencer  and 
Mr.  William  W.  Cotton,  with  an  oral  argument  by  Mr. 
Cochran. 

Department  1.  Mb.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  personal 
injuries,  occurring  to  the  plaintiff  in  the  State  of 
Washington.    The  Northern  Pacific  Railway  Company 
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maintains  a  double  track  railroad  from  Portland  to 
Tacoma  and  other  points  in  the  State  of  Washington. 
This  road  runs  via  Vancouver,  Bidgefield  and  other 
towns  in  Washington.  By  authority  of  a  contract  with 
the  Northern  Pacific  Railway  Company,  the  defend- 
ant runs  regular  passenger  and  freight  trains  over 
said  double  track  railroad  from  the  City  of  Portland 
via  Vancouver,  Bidgefield  and  other  points,  to  Tacoma 
and  other  Puget  Sound  cities. 

On  the  3d  day  of  February,  1913,  the  plaintiff  was 
in  the  employ  of  the  Northern  Pacific  Railway  Com- 
pany as  a  track-walker,  at  and  near  Ridgefield,  in 
Clarke  County,  State  of  Washington.  It  was  his  duty 
to  walk  the  said  track  of  said  company  from  the 
station  at  Ridgefield  south,  a  distance  of  a  mile  and 
a  half,  in  Clarke  County.  He  was  to  begin  his  work 
at  7  o'clock  A.  M.,  each  day,  and  walk  over  said  track 
frequently  during  the  day,  for  the  purpose  of  discover- 
ing obstructions  thereon,  etc.  He  was  not  a  servant 
or  employee  of  the  defendant.  From  30  to  40  trains 
pass  over  said  track  daily.  On  February  3,  1913,  he 
appears  to  have  begun  his  work  as  early  as  6 :15  a.  m., 
and  when  he  had  walked  about  a  mile  south  of  Ridge- 
field, at  about  7  o  'clock  a  m.,  he  was  struck  by  a  freight 
train  of  the  defendant  going  south.  His  left  leg  was 
broken,  and  he  received  other  serious  injuries,  which, 
he  contends,  incapacitated  him  permanently  to  earn  a 
living.    He  demands  damages  in  the  sum  of  $25,000. 

The  following  portions  of  the  complaint  state  the 
plaintiff's  cause  of  action: 

**That  on  the  3d  day  of  February,  1913,  plaintiff 
was  employed  by  the  Northern  Pacific  Railway  Com- 
pany on  said  double  track  line  of  railway  between  the 
City  of  Tacoma,  Washington,  and,  the  City  of  Port- 
land, Oregon,  as  a  'track- walker'  between  the  stations 
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of  Ridgefield  and  Felida,  in  Clarke  County,  Washing- 
ton, and  that  in  the  performance  of  his  duty  as  such 
track-walker  on  said  day,  at  about  the  hour  of  7  a.  m., 
plaintiff  was  walking  on  said  track  on  the  lookout  for 
obstructions,  and,  while  engaged  as  aforesaid,  defend- 
ant's employees  and  servants,  in  charge  of  one  of  de- 
fendant's trains  running  on  said  double  track,  care- 
lessly and  negligently  ran  said  train  at  a  high  and 
dangerous  rate  of  speed  upon  plaintiff,  and  said  train 
struck  and  hit  plaintiff  and  threw  plaintiff  with  great 
force  and  violence  off  said  track.  That  defendant's 
employees  and  servants,  in  the  operation  of  said  train 
as  aforesaid,  carelessly  and  negligently  failed  to  give 
any  warning  to  plaintiff  of  said  train,  and  carelessly 
and  negligently  failed  to  ring  the  bell  or  blow  the 
whistle  of  the  said  train  as  said  train  approached 
plaintiff  while  in  the  performance  of  his  duty  as  afore- 
said, and  that  plaintiff,  because  of  the  careless  and 
negligent  acts  of  defendant's  servants  and  employees 
as  aforesaid,  suffered  a  compound  fracture  of  his  left 
leg,  fractures  of  ten  ribs,  great  and  severe  bruises, 
contusions,  lacerations  and  wounds  about  the  head, 
back,  arms,  lungs,  legs  and  his  private  organs,  and 
because  thereof  plaintiff  has  suffered  and  still  suffers 
great  pain  and  mental  anguish,  and  because  thereof 
plaintiff  has  been  and  now  is  incapacitated,  per- 
manently disabled,  and  unable  to  earn  his  livelihood. '* 

The  defendant  denied  most  of  the  allegations  of  the 
complaint,  and  set  up  negligence  on  the  part  of  the 
plaintiff.  After  alleging  that  it  was  very  foggy  on 
the  morning  of  February  7,  1913,  when  the  plaintiff 
was  injured,  etc.,  the  answer  alleges : 

*'A  short  distance  from  Ridgefield,  Washington,  and 
outside  the  yard  limits,  and  particularly  on  the  main 
track  of  said  railroad,  the  plaintiff  was  walking  along 
between  the  rails  thereof.  His  presence  was  not 
known  to  the  defendant  or  its  crew  in  the  operation  of 
said  train.  Said  plaintiff  did  wrongfully  trespass  and 
go  upon  said  railroad  track,  and  did  carelessly  and 
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negligently  be  and  remain  upon,  and  walk  along,  said 
railroad  track  outside  of  yard  limits,  without  right, 
without  authority,  and  against  the  will  and  consent  of 
either  the  Northern  Pacific  Railway  Company,  or  of 
this  defendant,  or  of  any  other  railroad  company 
operating  trains  thereover.  Defendant's  train,  upon 
said  occasion,  was  approaching  Bidgefield,  was  rea- 
sonably well  loaded  and  making  a  large  amount  of 
noise,  which  sounds  of  the  running  train  were  easily 
and  readily  heard  for  some  time  prior  to  the  time  the 
said  train  arrived  at  the  point  where  plaintiff  was 
walking.  The  headlight  of  the  defendant 's  engine  was 
burning  brightly  during  all  of  the  time  the  train  was 
proceeding  from  Bidgefield  to  and  beyond  the  place 
where  plaintiff  was  walking.  The  plaintiff  had  no 
right  to  be  or  remain  upon,  or  walk  along,  said  track, 
but  was  trespassing  thereon,  and,  notwithstanding 
plaintiff  was  wrongfully  and  unlawfully  on  said  rail- 
road track,  yet  he  did  also  carelessly  and  negligently 
fail,  neglect  and  omit  to  listen  for  the  approach  of 
defendant's  said  or  any  train,  or  to  look  for  the  ap- 
proach of  the  same,  and,  if  he  had  listened  and  looked 
for  the  said  train,  he  could  have  heard  its  approach 
in  ample  time  to  have  stepped  from  said  track  and 
avoided  the  collision  hereinafter  mentioned.  Said 
plaintiff  did  also  carelessly  and  negligently  remain 
upon  and  walk  along  said  track,  and  did  continue  to  do 
so  until  said  train  arrived  within  such  close  proximity 
to  plaintiff  that  a  collision  with  him  was  unavoidable, 
and  said  engine  did  collide  with  plaintiff,  whereby  he 
suffered  injury,  if  any,  and  not  otherwise.  The  de- 
fendant was  operating  said  train  at  a  reasonable  rate 
of  speed,  and  had  no  reason  to  anticipate  the  presence 
of  the  plaintiff  on  said  track  at  said  point. ' ' 

The  reply  traversed  the  larger  part  of  the  new  mat- 
ter of  the  answer.  A  verdict  was  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $12,500,  and  a  judgment 
was  entered  thereon.  The  defendant  filed  a  motion  to 
set  aside  the  verdict  and  judgment,  and  for  a  new 
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trial,  for  various  reasons,  including  errors  of  law,  oc- 
curring at  the  trial  and  excepted  to  by  the  defendant. 
The  grounds  for  the  motion  were  set  out  with  particu- 
larity, but  we  find  it  unnecessary  to  consider  more 
than  one  of  the  reasons  stated  in  the  motion,  to  wit: 
*'That  there  is  no  legal  evidence  to  support  said  ver- 
dict.'* The  court  below  took  said  motion  under  ad- 
visement, and  later  allowed  the  same  and  granted  a 
new  trial.  The  order  granting  a  new  trial  is  ex- 
pressed in  general  terms ;  but  we  understand  that  the 
trial  court  was  of  the  opinion  that  there  is  no  legal 
evidence  to  support  the  verdict. 

1.  Under  our  present  statute  an  order  granting  a 
new  trial  is  appealable,  and  we  think  that,  when  a  trial 
court  grants  a  new  trial,  it  should  state  upon  what 
ground  it  grants  it. 

2.  A  verdict  of  a  jury  can  be  set  aside  for  want  of 
evidence  to  support  it  only  when  the  court  can  say 
affirmatively  that  there  is  no  evidence  to  support  it: 
Article  VII,  Section  3,  of  the  Constitution. 

3.  In  order  that  a  verdict  may  be  supported  by  the 
evidence,  there  must  be  some  legal  evidence  tending 
to  prove  every  material  fact  in  issue,  as  to  which  the 
party,  in  whose  favor  the  verdict  was  rendered,  had 
the  burden  of  proof. 

4.  Under  the  settled  practice  in  this  state,  in  actions 
for  negligence,  it  is  necessary  that  the  complaint  state 
the  negligent  acts  or  omissions  constituting  the  cause 
of  action :  Heilner  v.  Union  Comity,  7  Or.  83  (33  Am. 
Rep.  703) ;  Kohn  v.  Hinshaw,  17  Or.  308  (20  Pac.  629) ; 
Woodward  v.  Oregon  R.  <&  N.  Co.,  18  Or.  289  (22  Pac. 
1076). 

5.  In  this  case,  the  negligent  acts  of  which  the  plain- 
tiff complains  are  stated  in  the  complaint.  Briefly 
stated,  they  are  as  follows:  (a)  That  the  defendant's 
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employees  and  servants  **  carelessly  and  negligently 
ran  said  train  at  a  high  and  dangerons  rate  of  speed ' ' ; 
(b)  that  the  defendant's  employees  and  servants,  in 
operating  said  train,  *' carelessly  and  negligently 
failed  to  give  any  warning  to  the  plaintiff  of  the  ap- 
proach of  said  train,  and  carelessly  and  negligently 
failed  to  ring  the  bell  or  blow  the  whistle  of  said  train 
as  said  train  approached  the  plaintiff,  while  in  the 
performance  of  his  duty  as  aforesaid,  and  that  the 
plaintiff,  because  of  the  careless  and  negligent  acts  of 
the  defendant's  servants  and  employees,  as  aforesaid, 
suffered  a  compound  fracture, ' '  etc. 

The  foregoing  are  all  of  the  negligent  acts  and  omis- 
sions of  which  the  plaintiff  complains.  The  acts  or 
omissions  complained  of  are  the  alleged  high  and 
dangerous  rate  of  speed  at  which  the  train  was  run- 
ning ;  the  failure  of  the  employees  and  servants  of  the 
defendant  to  give  to  the  plaintiff  warning  of  the  ap- 
proach of  the  train;  and  the  failure  to  ring  the  bell 
or  blow  the  whistle  of  the  train  as  it  approached  the 
plaintiff.  The  plaintiff's  right  to  recover  is  based  on 
said  allegations  of  negligence,  and  no  other  negligent 
acts  or  omissions  can  be  considered  by  us. 

6.  Section  725,  L.  0.  L.,  provides  that  the  evidence 
shall  correspond  with  the  substance  of  the  material 
allegations,  and  be  relevant  to  the  questions  in  dis- 
pute, and  collateral  questions  shall  therefore  be 
avoided.  There  is  no  allegation  that  the  employees  of 
the  defendant  neglected  to  keep  a  lookout  for  the 
plaintiff  on  the  track,  or  that  they  were  guilty  of  negli- 
gence in  not  seeing  him  on  the  track  or  in  not  stopping 
the  train  before  it  reached  him.  These  matters  not 
having  been  alleged,  evidence  to  prove  them  was 
irrelevant.    The  plaintiff  during  the  trial  asked  leave 
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of  the  court  below  to  amend  his  complaint,  so  as  to  al' 
lege  that  the  defendant  neglected  to  keep  a  lookout  for 
the  plaintiff  on  the  track,  etc.,  but  the  proposed 
amendment  was  not  allowed.  The  refusal  of  the  trial 
court  to  permit  this  amendment  is  not  assigned  as 
error.  We  do  not  say  that  these  matters  should  have 
been  pleaded.  We  merely  call  attention  to  the  fact 
that  they  were  not  pleaded,  to  show  upon  what  narrow 
ground  the  plaintiff  bases  his  right  of  action.  In  or- 
der that  he  should  have  a  right  to  a  verdict,  it  was 
necessary  for  him  to  produce  evidence  tending  to 
prove  some  of  the  alleged  negligence. 

7.  There  was  a  total  failure  to  prove  that  the  train 
that  struck  the  defendant  was  running  at  a  high  or 
dangerous  rate  of  speed.  The  undisputed  evidence 
showed  that  the  rate  of  speed  did  not  exceed  20  miles 
an  hour.  The  train  had  just  passed  through  the  town 
of  Ridgefield,  where  the  city  ordinances  prohibit  a 
greater  rate  of  speed  than  15  miles  an  hour.  The 
train  had  reduced  its  speed  so  as  not  to  exceed  the 
rate  of  15  miles  an  hour  while  going  through  that 
town.  All  the  evidence  on  that  subject  is  to  the  eflFect 
that  the  train  was  not  running  at  a  greater  rate  than 
20  miles  an  hour  when  it  struck  the  plaintiff.  The  evi- 
dence shows  that  the  point  where  the  plaintiff  was 
struck  is  in  the  rural  district,  and  that  there  was  no 
real  need  of  a  low  rate  of  speed  at  that  point.  The 
evidence  showed  that,  according  to  the  rules  of  the 
defendant,  the  rate  of  speed  at  that  point  was  not 
allowed  to  exceed  60  miles  an  hour;  but  there  was  no 
other  limit  in  the  company's  rules. 

The  pleadings  do  not  allege,  nor  does  the  evidence 
show,  that  the  State  of  Washington  has  any  law  or 
rules  regulating  the  speed  of  trains  applying  to  the 
locality  where  the  plaintiff  was  injured.    There  was 
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no  evidence  tending  to  show  that  the  defendant's  train 
that  stmck  the  plaintiff  was  running  at  a  high  or  dan- 
gerous rate  of  speed  when  it  struck  him,  and  hence 
there  was  a  failure  of  proof  on  that  point. 

8.  The  other  allegations  of  negligence  relate  to  the 
failure  of  the  employees  of  the  defendant  to  give  to 
the  plaintiff  any  warning  of  the  approach  of  the  train 
and  their  failure  to  ring  the  bell  or  blow  the  whistle 
of  the  train  as  it  approached  the  plaintiff. 

The  evidence  shows  that  the  plaintiff  was  struck  be- 
fore 7  o'clock  A.  M.  on  February  3,  1913,  and  that  it 
was  not  yet  daylight,* and  that  it  was  foggy  at  that 
point.  The  evidence  shows  also  that  the  employees  of 
the  defendant  in  charge  of  the  train  did  not  see  the 
plaintiff  at  all  before  he  was  struck,  and  that  they  did 
not  give  any  warning  or  ring  the  bell  or  blow  the 
whistle.  They  did  not  know  that  he  was  there,  and 
they  passed  on  without  knowing  that  he  had  been 
struck.  There  is  no  conflict  in  the  evidence  on  this 
point.  All  admit  that  it  was  yet  dark  and  foggy,  and 
that  no  signals  were  given,  nor  was  any  bell  rung  or 
whistle  blown.  It  is  shown  also  that  the  trainmen  did 
not  see  the  plaintiff  or  know  that  he  was  there.  There 
was  no  public  crossing  or  sharp  curve  there  or  near 
where  the  plaintiff  was  struck.  This  accident  hap- 
pened in  the  State  of  Washington,  but  neither  the 
pleadings  nor  the  proof  shows  any  law  of  that  state, 
or  any  rule  of  the  defendant,  requiring  any  signals 
to  be  given  or  any  bell  to  be  rung  or  whistle  to  be 
blown,  under  the  facts  shown  in  this  case,  at  or  near 
the  point  where  the  plaintiff  was  struck.  If  the  train- 
men had  seen  him  on  the  track  or  had  known  that  he 
^was  there,  it  would  have  been  their  bounden  duty  to 
give  warning  and  to  use  all  reasonable  efforts  to  avoid 
injuring  him.    He  was  not  an  employee  of  the  defend- 
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ant  We  presume  that  it  will  not  be  contended,  by 
anyone,  that  it  was  the  duty  of  the  defendant  to  ring 
the  bell  or  sound  the  whistle  constantly  when  passing 
through  rural  districts,  when  it  did  not  know  or  have 
notice  of  any  person's  being  on  the  track. 

The  defendant  contends,  that  the  injury  to  the  plain- 
tiff was  caused  by  his  own  negligence.  The  evidence 
shows  that  he  is  an  Italian,  and  had  been  in  this  coun- 
try 7y2  years,  and  that  he  had  had  experience  as  a 
track-walker  in  Wisconsin  and  in  the  State  of  Wash- 
ington. He  had  worked  for  the  Northern  Pacific 
Railway  Company  at  Lind,  Washington,  as  a  track- 
walker ;  but  he  had  worked  for  the  Northern  Pacific  at 
Ridgefield  only  two  days  prior  to  the  day  on  which  he 
was  injured.  He  began  his  work  on  February  3d, 
about  6 :15,  at  Bidgefield.  He  was  struck  about  a  mile 
south  of  Ridgefield  by  a  freight  train  of  31  cars  going 
south,  as  early  as  7  o  'clock  a.  m.  When  he  left  Ridge- 
field there  was  a  freight  train  on  the  side-track  there ; 
and  the  plaintiff  expected  to  hear  it  whistle  when  it 
started  out.  At  first  the  plaintiff  walked  on  the  left- 
hand  track  going  south,  but  crossed  over  to  the  right- 
hand  track  and  walked  on  the  west  ends  of  the  ties. 
The  plaintiff  says  that  he  could  see  a  train  approach- 
ing from  the  south  about  300  feet,  and  that,  from  his 
position  on  the  ends  of  the  ties  on  the  west  side,  he 
could  see  north  about  450  feet,  and  he  says  that,  if  he 
had  been  on  the  other  track,  he  could  have  seen  north 
along  the  track  a  mile.  He  says  there  was  an  echo 
there  that  prevented  his  being  able  to  determine  from 
which  direction  a  train  was  coming  when  he  heard  the 
noise.     On  cross-examination  the  plaintiff  says : 

''Yes,  sir;  I  listened.  I  heard  this  train  on  the  side- 
track (at  Ridgefield)  going  back  and  forth.  After 
about  a  second,  I  heard  another  train  coming,  like  a 
passenger  train,  a  through  fast  train*'' 
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Asked  what  there  was  to  hinder  his  getting  off  the 
tracks  when  he  heard  the  train  coming,  he  says,  **I 
can't  get  off  both  tracks";  and  as  a  reason  for  said 
statement  he  says:  **No.  The  place  where  I  got 
struck  was  a  wide  ditch,  full  of  water,  and  muddy. '* 
Then  he  was  asked,  '*You  preferred  to  stay  on  the 
track,  hearing  the  train  coming,  to  getting  in  that 
water  f  and  he  answered,  ^^Yes,  I  walked  on  the  other 
side,  so  if  a  train  was  coming  both  ways,  to  get  away 
from  the  train — ^no  other  chance  to  get  away.*'  He 
was  then  asked,  **You  say  there  was  a  ditch  where  you 
fell  with  water  in  it  that  kept  you  from  getting  off  the 
track f  He  answered,  '*Yes,  sir/'  He  said  that  this 
ditch  was  five  or  six  feet  wide,  and  that  he  **was  walk- 
ing in  this  ditch  the  day  before  clearing  it  out.  I  took 
a  shovel  and  would  go  right  into  the  mud.'*  He  says 
that  he  heard  the  train  coming,  but  did  not  know  from 
which  direction  it  came.  He  says  that  he  had  plenty 
of  time  to  get  off  the  track.  ^^If  there  had  been  a 
chance  to  get  away  on  the  other  track,"  and  that  it 
was  the  echo  that  fooled  him. 

It  appears  from  the  plaintiff's  own  evidence  that  he 
heard  the  train  before  it  struck  him,  and  that  he  could 
have  gotten  out  of  its  way  by  jumping  into  the  ditch 
that  contained  water  and  mud,  but  that  he  was  not 
willing  to  do  that. 

3  Elliott,  Railroads  (2  ed.),  Section  1298: 

'^Ordinarily,  section-men  or  track-men  assume  the 
risk  incident  to  the  running  of  trains,  whether  extra 
trains  or  trains  running  on  schedule  time.  Such  em- 
ployees are  bound  to  know  that  regular  trains  may  be 
delayed  and  pass  at  certain  intervals,  and  that  wild  or 
extra  trains  may  be  sent  over  the  road,  and  they  as- 
sume the  risk  of  danger  therefrom,  except  in  cases 
where,  by  some  act  or  conduct  of  the  employer,  he  has 
impliedly  or  expressly  represented  that  no  wild  or 
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extra  trains   shall  imperil  the   safety  of  such  em- 
ployees/' 

33  Cyc,  page  782,  says : 

**In  the  absence  of  statutory  requirements  or  knowl- 
edge of  a  person's  perilous  position,  a  railroad  com- 
pany is  ordinarily  under  no  duty  to  give  warning  by 
bell  or  whistle  of  the  approach  or  movement  of  its 
trains  at  places  other  than  public  crossings,  depots  or 
in  towns  or  cities.  •  •  This  rule,  however,  is  subject 
to  the  qualification  that  where,  together  with  other 
circumstances  increasing  the  risk  of  accident,  the  rail- 
road company  has  reason  to  anticipate  that  persons 
will  be  on  its  tracks  at  certain  places,  as  in  towns  or 
cities,  or  at  other  places  where  persons  have  been  ac- 
customed to  cross  or  go  upon  the  tracks  for  a  long  time 
within  the  railroad  company's  knowledge,  it  is  the 
duty  to  exercise  care  to  give  warning,  by  bell  or  whis- 
tle, of  an  approaching  train.  *  •  But  the  omission  to 
sound  a  bell  or  whistle,  although  required  by  statute, 
is  not  negligence  as  to  one  who  sees  or  is  aware  of  the 
approaching  train,  or  as  to  one  who  could  not  have 
heard  the  warning,  if  given/' 

In  this  case  the  plaintiff  heard  the  train  approach- 
ing, and  the  sound  of  a  bell  or  a  whistle  would  not  have 
been  of  any  assistance  to  him,  for  he  knew  without  it 
that  the  train  was  approaching  him,  and  he  refused  to 
jump  out  of  the  way,  because  he  thought  he  would  land 
in  the  ditch  that  contained  water  and  mud,  l)eside  the 
track. 

In  Ginnochio  v.  Illinois  C.  R.  Co.,  155  Mo.  App.  171 
(134  S.  W.  131),  the  Supreme  Court  of  Missouri  says: 

**It  seems  that  the  more  recent  decisions  of  our 
Supreme  Court  adopt  the  view  of  the  Supreme  Court 
of  the  United  States  reflected  in  Aerkfetz  v.  Hum' 
phreys,  145  U.  S.  418  (36  L.  Ed.  758,  12  Sup.  Ct.  Eep. 
835,  •  •  and  the  Supreme  Court  of  Massachusetts  in 
Riccio  V.  New  York  etc.  R.  Co.,  189  Mass.  358  (75  N.  E. 
704),  •  •  to  the  effect:  First,  that,  because  of  the 
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peculiar  nature  of  the  employment,  the  railroad  owes 
no  duty  to  the  section-hand  other  than  to  avert  his 
injury  after  the  engineer  has  actually  seen  his  per- 
ilous situation;  and,  second,  that,  if  a  section-man  is 
run  upon  and  injured  while  performing  his  task,  he  is 
to  be  regarded  negligent  in  not  looking  out  for  the 
train.  li  other  words,  the  doctrine  is  that,  in  so  far 
as  section-men  are  concerned,  the  railroad  is  to  be 
regarded  under  the  law  as  entitled  to  a  clear  track, 
and  such  employees  are  to  look  out  for  their  own 
safety,  for  there  is  a  valid  distinction  in  so  far  as  the 
matter  of  duty  pertains  toward  men  engaged  for  the 
purpose  of  repairing  the  tracks  and  a  stranger  or 
other  person  who  is  not  familiar  with  the  operation  of 
the  road.'' 

In  Riccio  v.  New  York  R.  R.  Co.,  189  Mass.  359  (75 
N.  E.  704),  the  court  says: 

'*We  see  no  negligence  on  the  part  of  the  defendant. 
The  plaintiff  knew  that  he  was  at  work  in  a  railroad- 
yard  where  trains  and  engines  are  frequently  passing. 
There  was  no  undertaking  upon  the  part  of  the  de- 
fendant to  give  him  warning,  but  he  was  expected  to 
look  out  for  himself.  If  the  engineer  failed  to  sound 
the  whistle  or  ring  the  bell,  it  was  not  negligence  for 
which  the  defendant;  was  responsible.  Both  by  the 
common  law  and  by  the  law  of  the  State  of  Connecti- 
cut, as  we  understand  it  to  be  under  the  decisions  of 
that  state  which  were  put  in  evidence  (the  accident 
occurred  in  that  state),  there  is  no  evidence  of  negli- 
gence of  the  defendant. '' 

In  Degonia  v.  St  Louis,  I.  M.  d  S.  Ry.  Co.,  224  Mo. 
564  (123  S.  W.  808),  the  syllabus  in  part  is: 

**A  section-hand  killed  on  a  track  by  a  fast  passen- 
ger train  approaching  a  station  and  crossing  was  not 
entitled  to  rely  on  the  giving  of  station  or  crossing 
signals,  under  Rev.  Stats.  1899,  requiring  railroads  to 
give  certain  signals  at  crossings,  and  making  the  rail- 
road company  liable  for  damages  which  any  person 
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might  sustain  'at  such  crossing,'  when  the  bell  is  not 
rung  or  the  whistle  sounded  as  required.  •  •  " 

In  Blankenships'  Admr.  v.  Norfolk  <&  W.  Ry.  Co,, 
147  Ky.  263  (143  S.  W.  997),  the  court  says : 

*'We  have  been  referred  to  no  case,  or  authority  of 
any  kind,  which  holds  that  it  is  the  duty  of  the  com- 
pany to  give  a  track- walker  notice  of  the  approach  of 
trains.  Evidently,  from  the  very  nature  of  the  case,  it 
would  be  unreasonable  and  impracticable,  as  well  as 
unnecessary,  to  undertake  such  a  duty.  His  work  as  a 
track-walker  necessarily  placed  Blankenship  upon  the 
tracks  of  the  road,  and  it  goes  without  argument  that 
the  duty  was  imposed  upon  him  to  take  such  reason- 
able care  of  himself,  in  the  performance  of  his  duties, 
as  would  prevent  him  from  being  injured  by  a  passing 
train.  In  failing  to  do  so  in  this  case,  he  was  guilty  of 
the  grossest  negligence,  for  which  he  can  blame  no  one 
but  himself.  * ' 

In  Keefe  v.  Chicago  <&  N.  W.  Ry.  Co.,  92  Iowa,  184 
(60  N.  W.  504,  54  Am.  St.  Rep.  542),  the  court  says: 

*'The  presence  of  the  tracks,  and  the  cars  thereon, 
and  the  movement  of  engines,  were  constant  warnings 
to  him  (who  worked  about  the  depot  and  yard)  of  dan- 
ger. It  is  the  duty  of  persons  employed  in  such  places 
to  be  reasonably  diligent  in  guarding  against  acci- 
dents, and  especially  to  observe  and  keep  out  of  the 
way  of  moving  engines  and  cars.  They  have  no  right 
to  rely  wholly  upon  the  persons  in  charge  of  them  to 
prevent  accidents,  but  must  use  due  care  to  avoid 
danger. '  * 

See,  also,  AerJcfetz  v.  Humphreys,  145  U.  S.  418  (36 
L.  Ed.  758,  12  Sup.  Ct.Rep.  835);  Cincinnati  Indian- 
apolis, St.  Louis  (&  Chicago  Ry.  Co.  v.  Long,  112  Ind. 
166  (13  N.  E.  659) ;  Van  Dyke  v.  MissouH  Pac.  Ry.  Co., 
230  Mo.  259  (130  S.  W.  1). 

9.  The  burden  of  proof  was  upon  the  plaintiflf  to 
make  out  a  prima  facie  case  of  negligence  upon  the 
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part  of  the  defendant.  The  evidence  for  the  plaintiff 
showed  that  the  train  that  struck  him  was  going  at  a 
rate  of  speed  not  greater  than  20  miles  per  hour. 
There  is  no  conflict  in  the  evidence  on  this  point,  and 
hence  it  is  clear  that  that  was  neither  a  high  nor  a 
dangerous  rate  of  speed  at  that  point.  The  rules  of 
the  company  permitted  a  maximum  rate  of  speed  of 
60  miles  per  hour.  The  rate  of  20  miles  per  hour  at 
that  point  was  not  negligence.  It  was  only  one  third 
of  the  maximum  rate  allowed  by  the  defendant 's  rules. 

The  place  at  which  the  plaintiff  was  struck  'is  in  the 
rural  district  and  not  near  a  public  crossing  or  a 
sharp  curve,  and  there  does  not  appear  to  have  been 
any  law,  rule  or  custom  requiring  the  defendant  to 
ring  a  bell  or  sound  a  whistle  at  that  point.  The  un- 
disputed evidence  is  that  the  trainmen  did  not  see  the 
plaintiff,  and  that  they  did  not  know  of  his  presence 
on  the  track.  There  is  no  conflict  in  the  evidence 
upon  these  points.  Hence  we  hold  that,  under  the 
facts  shown  by  the  evidence,  it  was  not  the  duty  of 
the  defendant  to  give  the  plaintiff  warning  of  the  ap- 
proach of  the  train  by  ringing  the  bell,  sounding  the 
whistle,  or  otherwise.  If  the  defendant  had  known  or 
had  had  notice  of  the  presence  of  the  plaintiff  on  the 
track,  it  would  have  been  its  bounden  duty  to  ring  the 
bell  and  sound  the  whistle  and  use  all  reasonable 
efforts  to  avoid  injuring  him. 

It  was  dark  and  foggy,  and  the  plaintiff  was  on 
neither  track  nor  on  the  space  between  the  tracks. 
According  to  his  own  evidence,  he  was  walking  on  the 
ends  of  the  ties  west  of  the  right-hand  track,  and  hence 
he  was  not  in  a  position  to  be  seen  as  readily  as  he 
would  have  been  if  he  had  been  on  the  track.  He  ad- 
mits that  he  heard  the  train  that  struck  him  and  knew 
it  was  approaching,  but  contends  that  he  thought  it 
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was  approaching  from  the  south,  instead  of  from  the 
north.  The  fact  that  he  heard  the  train  and  knew  that 
it  was  approacing  him  shows  that  he  was  properly 
warned  of  the  train's  approach  by  the  noise  of  the 
train. 

10.  Ringing  the  bell  and  blowing  the  whistle  would 
have  added  nothing  to  this  warning,  because  he  admits 
hearing  the  noise  of  the  train  and  knowing  that  it  was 
approaching  him.  This  afforded  him  notice  of  the 
danger,  and  it  then  became  his  duty  to  get  out  of  the 
way  of  the  train.  This  he  failed  to  do.  It  was  his 
duty  to  be  on  the  alert  for  his  own  protection.  He  had 
had  experience  as  a  track-walker,  and  knew  the  dan- 
gers incident  to  that  occupation.  When  he  began 
work  as  a  track-walker,  he  knew  the  dangers  ordi- 
narily incident  to  that  calling,  and  assumed  the  risks 
ordinarily  incident  thereto. 

The  defendant  did  not  know  that  the  plaintiff  was 
on  or  near  the  track,  and  hence  it  was  not  guilty  of 
negligence  in  that  it  did  not  sound  the  whistle  or  ring 
the  bell.  Furthermore,  the  plaintiff  admits  that  he 
heard  the  train  and  knew  that  it  was  approaching  him, 
and  hence  he  had  sufficient  notice  and  warning  that  the 
train  was  approaching  him,  and  he  had  an  opportu- 
nity to  escape  injury  by  jumping  into  the  mud  and 
water,  but  he  refused  to  do  so,  because  he  was  not  will- 
ing to  get  wet  and  muddy.  This  tends  to  prove  negli- 
gence on  his  part,  but  we  do  not  find  it  necessary  to 
decide  whether  he  was  negligent  or  not. 

The  court  below  set  aside  the  verdict  and  granted  a 
new  trial  for  want  of  evidence  to  support  the  verdict 
We  hold  that  the  undisputed  evidence  shows  that  the 
defendant  was  not  guilty  of  the  negligence  charged, 
and  that  there  was  no  evidence  to  support  the  verdict. 
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The  burden  of  proof  was  upon  the  plaintiff  to  show 
that  the  defendant  was  guilty  of  negligence  that  was 
the  proximate  cause  of  the  injury.  The  evidence 
showed  that  the  plaintiff  was  seriously  injured;  but 
that  is  not  sufficient.  Some  default  on  the  part  of 
the  defendant  must  be  shown.  Beach,  Contributory 
Negligence  (3  ed.),  Section  43,  says  in  part: 

**The  defendant  must  not  be  'a  forgotten  man.' 
There  must  be  a  default  on  his  part,  a  want  of  ordi- 
nary care,  or  the  plaintiff  cannot  recover. ' ' 

We  approve  the  order  of  the  court  below  granting 
a  new  trial,  and  said  order  is  affirmed. 

Affibmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  MgBbide,  Mb^  Justice  Bubnett 
and  Mb.  Justice  Moobe  concur. 


Argued  October  8,  reversed  October  20,  rehearing  denied  December 

1,  1914. 

COOK  V.  POBTLAND. 

(144  Pac.  120.) 

Municipal  Oorporatioiifl— PnbUc  Improyements—AsseaBments— Hear- 
ing. 
1.  Where  objections  were  filed  to  a  reassessment  ordinance,  for 
errors  of  law  and  raising  questions  of  fact,  and  the  council,  without 
any  determination  of  the  questions  involved,  on  the  next  day  referred 
the  proposed  ordinance  and  objections  to  a  committee  which,  after 
delay,  advised  the  overruling  of  all  the  objections,  which  was  done 
without  further  hearing,  and  without  making  any  findings  respecting 
tlie  facts,  it  was  error. 

[As  to  mode  of  procedure  governing  municipal  or  other  board 
in  exercising  judicial  functions,  see  note  in  Ann.  Cas.  1915B, 
1083.] 

From  Multnomah :  Henbt  E.  McGinn,  Judge. 
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Department   2.    Statement  by  Mr.   Justiob  Bub- 

NBTT. 

This  is  a  writ  of  review  by  George  H.  Cook  and 
others  to  determine  the  regularity  of  the  proceedings 
of  the  council  of  the  City  of  Portland  in  attempting  to 
make  a  reassessment  for  the  improvement  of  Karl 
Street  from  the  east  line  of  Milwaukee  Street  to  the 
west  line  of  East  Twentieth  Street,  in  that  city;  a 
former  assessment  having  been  declared  void  by  the 
judgment  of  the  Circuit  Court  of  Multnomah  County 
in  a  proceeding  similar  to  this.  The  plaintiffs  com- 
plain here,  among  other  things,  that  the  Circuit  Court 
erred  *4n  refusing  to  examine  the  record  and  in  an- 
nouncing that  the  proceedings  of  the  city  would  be 
presumed  regular,  that  it  was  useless  to  rehash  these 
reassessment  proceedings  over  and  over,  and  that  the 
court  would  decide  such  cases  in  favor  of  the  city,  and 
thereupon,  without  hearing  counsel  further  or  examin- 
ing the  record  herein,  ordered  and  adjudged  that  the 
writ  of  review  herein  be  and  the  same  is  hereby 
quashed/'  etc.  From  this  judgment  the  plaintiffs 
appeal.  Bevebsed.    Beheabing  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R,  Dtmiway. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Lyman  E.  Latourette  and  Mr.  Frank  8.  Gra/nt, 
with  an  oral  argument  by  Mr.  Latourette. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

It  is  disclosed  by  the  record  that  the  city  published 
notice  of  its  purpose  to  pass  a  reassessment  ordinance 
to  cover  the  expenses  of  the  improvement  named,  and 
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that  the  plaintiffs  filed  their  objections  to  the  proposed 
action  setting  forth  many  errors  of  law  and  others 
based  on  questions  of  fact.  At  the  time  and  place  ap- 
pointed for  hearing,  the  council,  without  any  deter- 
mination at  all  of  the  questions  involved,  adjourned 
until  the  next  day,  when  the  proposed  ordinance  and 
the  objections  were  referred  to  a  committee.  This 
committee,  after  considerable  delay,  reported  in  gen- 
eral terms  advising  the  overruling  of  all  the  objec- 
tions. The  council,  without  making  any  findings  re- 
specting the  facts  involved,  ignored  the  objections  and 
passed  the  ordinance.  No  notice  was  given  of  any 
proposed  action  of  the  council  aftel*  the  first  one  al- 
ready mentioned. 

Much  space  in  the  plaintiffs '  brief  is  devoted  to  the 
discussion  of  the  action  of  the  Circuit  Court  in  declin- 
ing to  hear  argument  on  the  question  and  summarily 
dismissing  the  writ.  In  the  view  we  take  of  this  case 
it  is  not  necessary  to  consider  this  question.  In  refus- 
ing to  make  specific  findings  on  the  questions  of  fact 
involved  in  the  objections  and  in  disposing  of  all  the 
objections  both  of  law  and  of  fact  by  a  mere  omnibus 
denial  of  them,  the  council  was  in  error  as  decided  by 
this  court  in  Hochfeld  v.  City  of  Portland,  72  Or.  190 
(142  Pac.  824).  The  principles  involved  in  this  case 
and  in  that  are  identical,  and  our  decision  there  is 
controlling  here.  The  substance  of  that  precedent  is 
that  in  such  cases  the  taxpayer  who  must  meet  the 
expenses  of  public  improvements  is  entitled  to  know 
for  what  he  is  taxed  and  to  have  nothing  charged 
against  him  except  what  has  been  actually  expended. 
It  is  the  duty  of  the  council  to  defend  the  citizen 
against  willful  violations  of  contracts  and  the  omission 
of  work  agreed  to  be  done  in  making  public  improve- 
ments.   It  is  for  the  protection  of  the  taxpayer  that 
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the  provisions  of  law  involved  have  been  enacted.  In 
short,  he  is  entitled  to  a  record  showing  in  detail  for 
what  he  is  taxed  and  the  items  going  to  make  up  the 
burden  imposed.  This  is  a  matter  which  the  council 
cannot  delegate  for  final  action  to  a  mere  committee, 
nor  dismiss  with  a  wave  of  the  hand.  It  is  required  to 
make  and  place  its  findings  on  record  for  the  informa- 
tion of  those  compelled  to  contribute  to  the  expense 
involved. 

The  conclusion  is  that  the  decision  of  the  Circuit 
Court  dismissing  the  writ  is  reversed  and  the  cause 
remanded,  with  directions  to  instruct  the  defendants 
to  give  the  notice  required  by  the  charter  and  ordi- 
nances of  the  city  for  hearing  objections  appearing  in 
the  record  and  to  proceed  to  the  determination  of  them 
in  accordance  with  this  opinion. 

Reversed.    Beheabinq  Denied. 

Mb.  Justiob  Eiakin  and  Mb.  Jitsticb  McNaby  con- 
cur. 

Mb.  Chirv  Justice  McBbide  dissents. 


Argued  September  29,  reversed  October  21,  rehearing  denied  Decem- 
ber 1,  1914. 

BROWN  V.  PORTLAND. 

(144  Pac.  121.) 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

This  is  a  proceeding  by  David  Brown  and  others  for 
writ  of  review  to  determine  the  regularity  of  proceed- 
ings of  the  coiamon  council  of  the  City  of  Portland  in 
making    a    reassessment    for    street    improvements. 
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From  a  judgment  sustaining  the  reassessment,  plain- 
tiffs appeaL  Beversed  With  Directions. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Duniway. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr,  Lyman  E,  Latourette  and  Mr.  Frank  S.  Grant, 
with  an  oral  argument  by  Mr.  Latourette. 

In  Banc.  Mr.  Justice  Burnett  delivered  the  opin- 
ion of  the  court. 

This  is  a  proceeding  under  writ  of  review  to  deter- 
mine the  regularity  of  the  proceedings  of  the  common 
council  of  the  City  of  Portland  in  making  a  *reassess- 
ment  of  the  property  of  plaintiffs  to  pay  for  certain 
street  improvements.  The  case  is  governed  by  the 
principles  announced  in  Hochfeld  v.  Portland,  72  Or. 
190  (142  Pac.  824),  and  Cook  v.  Portland,  ante,  p.  299 
(144  Pac.  120) ;  the  facts  and  questions  involved  being 
substantially  alike  in  all  three  instances. 

The  judgment  is  accordingly  reversed,  with  direc- 
tions to  the  council  to  proceed  anew  to  the  reassess- 
ment as  suggested  in  those  cases. 

Beversed  With  Directions. 

Mb.  Chief  Justice  MoBbids  and  Mr.  Justice  Bam- 
8BT  dissent. 
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Argued  September  25,  modified  October  20,  rebearing  denied  Decem- 
ber 1,   1914. 

HOUSTON  V.  GEEINEB. 

(144  Pac.  133.) 

Evldeaee — ^Paxol  ETldence  Affecting  WrltingB — Oo]uld«ratl<m. 

1.  Parol  evidence  is  admissible  to  show  that  the  true  considera- 
tion of  a  deed  was  the  agreement  of  the  grantee  to  support  the 
grantor  and  another. 

[As  to  parol  evidence  to  add  to  or  vary  a  writing,  see  note  in 
56  Am.  St.  Bep.  659.] 

Oancellatlon  of  XiuitnimentB— Penona  Entitled  to  Belief— Heir  of 
Orantor. 

2.  The  grantee  of  a  life  estate,  who  is  also  a  beneficiary  in  a  con- 
tract of  the  grantor  with  the  grantee  of  the  remainder  for  mainte- 
nance, and  is  sole  heir  of  the  grantor,  has  a  legal  right  to  maintain 
suit  against  the  grantee  of  the  remainder  to  set  aside  the  deed  on 
the  ground  that  the  grantee  of  the  remainder  has  failed  to  fulfill  her 
contract  for  maintenance,  which  constituted  the  consideration  for  the 
deed. 

Cancellation  of  Instnunants—Chronndfl— Failure  of  Consldention. 

3.  Where  one  conveys  real  property  in  consideration  that  the 
grantee  will  support  him  during  his  natural  life,  and  the  grantee 
refuses  to  perform  the  contract,  equity  has  not  only  jurisdietioni  but 
the  duty  rests  on  it  to  set  aside  the  conveyance. 

DeedB — Oonslderation—ETidence— Weight  and  Sufficiency. 

4.  In  a  suit  to  set  aside  deed,  evidence  held  to  show  that  the 
grantee  was  to  afford  support  and  maintenance  for  her  feeble  grand- 
father, 90  years  old,  the  plaintiff,  and  the  paralytic  mother  of  the 
grantee,  66  years  old,  during  their  joint  lives  and  the  life  of  the 
survivor,  in  consideration  of  the  conveyance. 

[As  to  when  and  how  consideration  must  be  expressed,  see 
note  in  60  Am.  St.  Bep.  432.] 

Cancellation  of  InstmmentB— Belief  Awarded. 

5.  Where  a  deed  in  consideration  of  support  is  set  aside  for  fail- 
ure of  consideration,  but  the  grantee  has  performed  valuable  services 
in  part  performance  of  the  contract,  a  lien  will  be  impressed  upon 
the  property  for  the  value  of  such  services. 

From  Linn:  William  Galloway,  Judge. 

This  is  a  suit  by  Martha  Houston  against  Orpha 
Greiner  (formerly  Orpha  Henningsen)  to  set  aside  a 
deed  to  defendant  to  certain  lands  in  Linn  County. 


Dec.  1914.]  Houston  v.  Gbeineb.  806 

From  a  decree  in  favor  of  plaintiff,  defendant  appeals. 
The  facts  are  fully  set  forth  in  the  opinion  of  the  conrt. 

Modified.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Weatherford  d  Weatherfordf  with  an  oral 
argument  by  Mr.  James  K.  Weatherford. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  B.  H.  Goldstein  and  Messrs.  Joseph  <&  Honey,  with 
an  oral  argument  by  Mr.  Goldstein. 

Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

This  is  a  bill  in  equity,  having  for  its  purpose  the 
annulment  of  a  deed  executed  by  James  Williams  to 
defendant  on  April  27,  1910,  conveying  to  her  about 
15  acres  of  land  near  the  town  of  Scio,  in  Linn  County. 
Plaintiff  is  the  mother  of  defendant  and  the  daughter 
of  James  Williams.  The  substantial  averments  of  the 
complaint  are:  That,  on  the  date  of  the  execution  of 
the  deed,  James  Williams  was  90  years  of  age,  greatly 
enfeebled,  and  mentally  and  physically  incapacitated 
to  transact  business;  that  in  1908  plaintiff,  who  was 
living  with  and  performing  the  household  duties  for 
James  Williams,  was  stricken  with  paralysis,  render- 
ing her  completely  helpless;  that,  by  reason  of  their 
misfortunes,  James  Williams  then  sought  the  assist- 
ance of  defendant,  who  responded,  and  as  a  reward 
thereof  obtained  a  deed  to  one  acre  of  land ;  that,  for 
a  measure  of  time  prior  to  the  execution  of  the  deed 
in  controversy,  defendant  threatened  to  leave  the  home 
of  James  Williams  and  plaintiff,  and,  taking  advan- 
tage of  their  utter  helplessness,  did  importune  and 
persuade  James  Williams  to  execute  and  deliver  to  her 

78  Or.— 20 
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a  deed  to  all  his  property;  that  the  deed  was  executed 
on  the  express  promise  and  agreement  that  defendant 
i^ould  live  with  and  properly  care  for  James  Williams 
and  plaintiff  during  the  lifetime  of  each.  In  the  spring 
of  1911  it  is  recounted  that  defendant  deliberately 
abandoned  James  Williams  and  plaintiff,  and  has  since 
refused  to  perform  her  part  of  the  agreement,  which 
was  the  consideration  for  the  execution  of  the  deed. 

Defendant  in  her  answer  relies  upon  two  defenses, 
namely :  A  general  denial  and  a  separate  defense  to  the 
effect  that  James  Williams  made  the  deed  to  defend- 
ant in  consideration  of  services  rendered  and  the  fur- 
ther consideration  of  love  and  affection;  and  that  the 
deed  was  made  with  the  acquiescence  of  plaintiff.  The 
reply  denies  all  the  allegations  in  the  answer.  The 
Circuit  Court  tried  the  cause  and  rendered  a  decree 
canceling  the  deed,  and,  from  this  action,  defendant 
appeals. 

Plaintiff's  case  is  built  upon  three  propositions: 
(1)  Failure  of  consideration;  (2)  mental  incapacity  of 
the  grantor,  James  Williams;  (3)  undue  influence  and 
coercion  exercised  by  defendant  over  the  mind  of 
grantor.  The  instrument  by  which  defendant  obtained 
title  to  the  premises  contains  upon  its  face  the  follow- 
ing clause: 

^ '  The  grantee  to  hereafter  pay  all  taxes  assessed  or 
levied  on  or  against  said  premises.  This  conveyance 
is  made  with  the  express  understanding  and  condition 
that  the  said  James  Williams,  grantor  herein,  reserves 
the  right  of  the  free  use,  occupancy  and  control  of  said 
premises  and  to  receive  the  rents  and  profits  thereof 
during  his  natural  life,  and  if  my  daughter  Martha 
Houston  should  survive  me  then  the  conditions  above 
mentioned  shall  extend  to  her  during  her  natural  life; 
that  the  possession  of  said  premises  shall  not  pass  to 
the  said  Orpha  Henningsen,  grantee  herein,  until  after 
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the  death  of  the  grantor  herein,  and  after  the  death 
of  my  said  daughter  Martha  Houston,  to  have  and  to 
hold  the  said  premises,  with  their  appurtenances,  unto 
the  said  Orpha  Henningsen,  her  heirs  and  assigns  for- 
ever, after  the  death  of  the  grantor  herein,  and  after 
the  death  of  the  said  Martha  Houston." 

The  evidence  in  this  case  is  voluminous;  conse- 
quently we  shall  state  generally  our  conclusions,  and 
shall  not  attempt  to  support  them  by  reference  to  a 
considerable  part  of  the  evidence.  The  decided  im- 
pression which  the  testimony  makes  upon  our  minds 
is  that  James  Williams,  at  the  time  he  executed  the 
conveyance,  was  guided  by  a  mind  sufficiently  capaci- 
tated to  render  his  acts  voluntary.  While  bowed  by 
the  weight  of  years  and  the  disabilities  attendant 
thereon,  James  Williams  yet  possessed  sufficient  capac- 
ity and  understanding  to  comprehend  the  nature  and 
effect  of  the  transaction  under  examination.  Nor  do 
we  think  the  influence  exerted  by  defendant  was  of  that 
force  and  efficacy  calculated  to  deprive  the  grantor  of 
his  free  agency. 

1.  The  residuary  question  then  is :  Was  there  a  fail- 
ure of  consideration  T  It  will  be  observed  that  the 
deed  is  silent  with  respect  to  the  contract  for  support. 
The  agreement  being  wholly  in  parol,  this  matters  not, 
as  the  conveyance  is  not  the  contract.  It  is  evidence 
of  the  consummation  of  some  contract,  but  is  not  evi- 
dence of  what  the  contract  was.  Therefore,  it  was 
competent  for  the  court  to  admit  testimony  showing 
the  true  consideration  that  prompted  James  Williams 
to  execute  the  deed  to  defendant:  Brown  v.  Cahalin, 
3  Or.  45 ;  Watson  v.  Smith,  7  Or.  448 ;  Velten  v.  Car- 
mack,  23  Or.  282  (31  Pac.  658,  20  L,  B.  A.  101) ;  Putt- 
man  V.  Halteyj  24  Iowa,  425;  Greedy  v.  McOee,  55 
Iowa,  759  (8  N.  W.  651). 
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2.  Plaintiff  is  the  sole  heir  of  James  Williams  and  a 
recipient  of  his  bounty  under  the  deed,  to  the  extent 
of  having  a  life  estate  in  the  property  conveyed,  as 
well  as  a  beneficiary  in  the  contract  for  maintenance, 
and  therefore  has  a  legal  right  to  maintain  the  pres- 
ent suit :  13  Cyc.  699 ;  Devlin,  Deeds,  §  807 ;  Wcdsh  v. 
Harkey  (N.  J.),  69  Atl.  726;  Bowen  v.  Bowen,  18  Conn. 
535;  Fluharty  v.  Fluharty,  54  W.  Va.  407  (46  S.  E. 
199).  The  testimony  of  plaintiff,  who  was  of  the  age 
of  66  years  and  physically  helpless  by  reason  of  a  dis- 
tressing aflBiction,  is  thus  epitomized :  That  since  1884 
she  has  resided  continuously  with  her  father,  James 
Williams,  whom  she  cared  for  until  stricken  with 
paralysis  in  1907.  Realizing  her  helpless  condition, 
plaintiff  called  upon  her  daughter,  the  defendant,  to 
make  her  home  with  them  near  Scio.  That,  agreeably 
to  the  request,  defendant  came  to  the  home  of  these  old 
people,  where  she  remained  and  rendered  services  for 
one  year.  That,  in  payment  therefor,  James  Williams 
conveyed  to  defendant  one  acre  of  land.  That  there- 
after defendant  absented  herself  in  periods  of  several 
months,  and  finally  refused  to  return,  unless  she  re- 
ceived a  contract  for  the  remainder  of  the  property 
owned  by  James  Williams.  That  through  the  terror 
of  being  abandoned,  and  in  response  to  continuous  en- 
treaties, James  Williams  in  April,  1910,  executed  to 
defendant  a  deed  to  all  his  property.  That  the  con- 
sideration of  the  deed  was  the  promise  and  agreement 
upon  the  part  of  defendant  to  live  continually  with 
and  care  for  James  Williams  and  plaintiff  during  the 
remainder  of  their  lives.  In  April  of  the  following 
year,  defendant,  notwithstanding  her  agreement,  de- 
liberately deserted  James  Williams  and  plaintiff,  and 
has  at  no  time  since  respected  the  terms  of  the  con- 
tract.    That,  prior  to  taking  her  departure,  defendant 
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remarked  that  she  had  recorded  the  deed,  and  ^^that  all 
of  hell  couldn't  break  it,"  and  that  she  would  re- 
turn under  no  circumstances.  In  its  important  feat- 
ures, this  testimony  is  corroborated  by  two  married 
daughters  of  plaintiff.  Significant  is  the  testimony  of 
Mr.  Biley  Shelton,  who  prepared  the  deed  and  was 
present  at  the  time  "of  its  execution : 

^^I  asked  him  [James  Williams]  some  questions  if  he 
found  everything  to  be  all  right — ^if  it  suited  him!  He 
said,  *Yes,  it  had  come  to  a  point  where  we  have  got 
to  have  help,  and  I  have  got  confidence  in  humanity 
enough  yet  that  she  [defendant]  will  do  what  she  says 
she  will  do. '  " 

Without  doubt,  this  statement  of  the  old  gentleman 
that  ^  ^  defendant  would  do  what  she  says  she  will  do,  * ' 
referred  to  the  contract  for  support  which  plaintiff 
asserts  was  made  with  and  subsequently  violated  by 
defendant.  As  fortifying  this  belief,  we  observe  the 
further  statement  of  James  Williams  as  related  by  Mr. 
Shelton : 

**Q.  Was  anything  said  what  she  [defendant]  was 
going  to  do  for  that  deed  f 

'^A.  That  she  was  going  to  care  for  him  as  long  as 
she  lived. 

**Q.  Was  anything  said  about  caring  for  her  mother! 

**A.  Yes,  there  was  nothing  said  as  to  time.  The 
mother  said  that  that  would  be  a  consideration  to  be 
considered  thereafter. ' ' 

The  evidence  is  that  the  property  has  a  value  rang- 
ing between  $2,500  and  $3,000,  and  it  cannot  be  sup- 
posed that  James  Williams  would  have  vested  the 
ultimate  fee  of  the  property  in  defendant  as  a  gratuity, 
save  the  burden  imposed  by  the  annual  payment  of 
taxes,  unless  he  had  made  a  contract  with  defendant 
for  the  support  of  himself  and  his  paralytic  daughter. 
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Mr.  Leffler,  who  also  was  present  at  the  time  of  the 
preparation  and  execution  of  the  deed,  stated  that  no 
money  passed  between  James  Williams  and  defendant, 
and  that  the  deed  was  executed  in  contemplation  of 
the  care  of  James  Williams  by  defendant  during  his 
lifetime.  Upon  this  point  of  the  case,  Dean  Morris,  a 
witness,  in  response  to  the  question,  '^Did  you  know 
that  she  was  to  look  after  and  care  for  her  grandfather 
as  consideration  for  that  deed?"  said,  ^'She  was  sup- 
posed to.'' 

Defendant,  speaking  upon  her  part  of  the  case,  says : 
That  plaintiff,  yielding  to  a  stroke  of  paralysis  in  1907, 
sought  her  assistance.  That,  going  to  the  home  of 
James  Williams,  she  found  three  old  people  all  seri- 
ously aflBicted;  the  grandfather  with  age,  her  mother 
with  paralysis,  and  an  uncle  with  consumption.  Con- 
fessedly defendant  did  her  part  in  the  amelioration  of 
their  suffering  and  in  caring  for  their  needs,  remain- 
ing until  March,  1908.  In  May  following,  and  after 
the  death  of  her  uncle,  she  returned,  and,  from  that 
time  until  her  final  abandonment,  defendant  remained 
at  the  home  of  James  Williams  and  performed  her  part 
of  the  work.  In  the  spring  of  1908,  James  Williams 
conveyed  to  defendant  an  acre  of  land  near  the  town  of 
Scio,  which  was  of  a  value  in  excess  of  $250,  and  which 
defendant  testifies  came  about  as  follows : 

*'We  were  at  the  breakfast  table  one  morning,  and 
my  grandfather  said,  *You  wanted  to  buy  that  acre 
of  land,  and  think  you  could  make  a  little  off  it';  and 
he  said, '  To  encourage  you  to  stay  and  do  for  us,  I  will 
give  you  that  acre  of  ground.'  " 

Justifying  the  execution  of  the  deed  to  the  land  in 
question  and  the  consideration  moving  therefor,  de- 
fendant recounts  that  in  1910  she  was  working  in  Port- 
land in  the  capacity  of  a  saleswoman  with  wages  of  $10 
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per  week,  and  did  not  feel  that  she  would  be  doing  right 
by  herself  to  leave  so  lucrative  a  position  until  terms 
satisfactory  were  agreed  to  between  herself  and  her 
grandfather.    Defendant  said: 

*'I  asked  him  if  he  was  willing  to  have  things  fixed 
in  some  way  that  he  would  be  assured  of  a  little  some- 
thing, and  he  said  he  was,  so  it  was  made  out.  I  went 
to  Scio  and  asked  Mr.  Shelton  about  fixing  up  some 
papers.  I  didn't  know  whether  it  would  be  put  in  the 
form  of  a  deed  or  just  how  the  papers  would  be  drawn 
up,  so  he  came  down  and  talked  it  over  with  Grandpa. ' ' 

On  the  following  day,  defendant  left  for  Portland, 
resigned  her  position,  and  returned  to  the  home  of  her 
grandfather,  where  she  remained  until  April,  1911, 
when  she  finally  left  the  home,  assigning,  as  a  reason 
therefor,  the  interposition  of  a  family  disturbance 
caused  by  her  sister  (Mrs.  Blakely),  and  the  refusal 
of  plaintiff  to  accord  her  fair  treatment  or  to  speak  to 
her.  Defendant  states  positively  that  there  was  no 
contract  ever  entered  into  between  James  Williams 
and  herself,  having  for  its  purpose  the  support  of  her 
grandfather  or  her  mother,  and  that  she  told  her 
grandfather  and  her  mother  that  she  would  return  at 
any  time  upon  their  request.  It  cannot  be  said  that 
all  was  serene  at  the  home  of  these  people.  One  of  the 
witnesses,  Dean  Morris,  speaking  of  defendant's  de- 
meanor about  the  home,  said  that  he  had  seen  defend- 
ant wax  angry  and  ''cuss"  her  mother,  saying  that 
"She  would  do  as  she  damn  pleased." 

3.  We  think  the  doctrine  is  firmly  implanted  in  our 
jurisprudence  that  where  one  conveys  his  real  prop- 
erty to  another  in  consideration  that  such  a  person  will 
support  and  maintain  him  during  his  natural  life,  and, 
after  receiving  such  conveyance,  the  grantee  refuses 
to  perform  his  or  her  part  of  the  contract,  a  court  of 
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equity  has  not  only  the  jurisdiction,  but  the  duty  rests 
upon  it,  to  set  aside  such  conveyance:  Thomas  v. 
Thomas,  24  Or.  251  (33  Pac.  565) ;  Ames  v.  Moore,  54 
Or.  274  (101  Pac.  769) ;  Kusch  v.  Kusch,  143  111.  356 
(32  N.  E.  267) ;  Dorsey  v.  Wolcott,  173  111.  539  (50  N.  E. 
1015) ;  McCleUand  v.  McClelland,  176  Dl.  83  (51  N.  E. 
559);  Fahrice  v.  Von  der  Brelie,  190  HI.  460  (60 
N.  E.  835) ;  Lane  v.  Lane,  106  Ky.  530  (50  S.  W.  857) ; 
Lockwood  V.  Lockwood,  124  Mich.  627  (83  N.  W.  613) ; 
Bogie  v.  Bogie,  41  Wis.  219;  White  v.  Bailey,  65 
W.  Va.  573  (64  S.  E.  1019,  23  L.  R.  A.  (N.  S.)  234); 
Fluharty  v.  Fluharty,  54  W.  Va.  407  (46  S.  E.  199) ; 
Bowen  v.  Bowen,  18  Conn.  535;  Richter  v.  Richter, 
111  Ind.  456  (12  N.  E.  698). 

4.  The  testimony  contained  in  the  record,  and  the 
circumstances  surrounding  the  transaction,  lead  us 
into  the  conviction  that  defendant  was  to  afford  sup- 
port and  maintenance  for  her  feeble  old  grandfather 
of  90  years  and  her  paralytic  mother  of  66  during  their 
joint  lives  and  the  life  of  the  survivor  in  considera- 
tion of  the  conveyance  of  the  premises  described  in  the 
complaint.  Well  knowing  the  age  and  condition  of 
these  old  people  and  their  physical  infirmities  at  the 
time  she  took  the  conveyance,  it  was  the  duty  of  de- 
fendant to  remain  at  their  home  and  execute  her  part 
of  the  agreement,  unless  it  became  impossible  to  do  so. 
The  testimony  of  defendant  does  not  show  that  condi- 
tion of  affairs  wBich  would  legally  excuse  defendant 
from  a  performance  of  the  agreement.  On  the  other 
hand,  from  the  whole  testimony,  it  appears  that  de- 
fendant availed  herself  of  the  earliest  opportunity  to 
find  an  excuse  for  leaving. 

5.  Having  abandoned  those  of  her  own  blood,  which 
by  contract  and  natural  impulse  she  should  have  cared 
for,  leaves  us  no  other  alternative  than  to  affirm  the 
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decree- of  the  lower  court  in  annulling  the  deed;  hut,  in 
view  of  the  fact  that  valuable  services  were  rendered 
by  defendant  to  those  she  was  charged  to  support,  a 
lien  in  favor  of  defendant  is  fastened  upon  the  real 
property  in  the  sum  of  $300,  payable  without  interest 
within  five  months,  neither  party  to  recover  costs. 

Modified.    Bsheabino  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Argned  Oetober  28,  affirmed  December  1,  1914. 

BECKEB  V.  McKENZIE. 

(144  Pae.  434.) 

OhatM  Mortgages — Oony«rsion  of  Mortgaged  Property— Prematnre 
Seimre— Sale. 

1.  Where  a  chattel  mortgagee  wrongfully  took  poBseBsion  of  the 
property  before  the  lien  matured,  the  subsequent  maturing  of  the 
lien  was  no  defense  to  the  mortgagor's  action  for  conversion,  though 
there  was  no  sale  by  the  mortgagee  until  after  the  lien  matured. 

[As  to  rights  and  remedies  of  chattel  mortgagor  whose  prop- 
erty has  been  wrongfully  sold,  see  note  in  16  Am.  6t.  Bep.  499.] 

Ohattti  Mortgagee — Seisiire  of  Property— Mitigation  of  Damages. 

B.  Where  a  chattel  mortgagee  wrongfully  seized  the  property  be- 
fore his  lien  matured,  he  could  only  plead  the  amount  of  the  note 
and  mortgage  in  mitigation  of  damages. 

Chattel   Mortgages — Oonyenlon   of   Property— Value— Questioii   for 
Jury. 

3.  Where,  in  an  action  for  conversion  of  timothy  seed  by  a  chat- 
tel mortgagee,  there  was  evidence  that  the  value  of  the  seed  at  the 
time  of  the  conversion  was  much  greater  than  the  price  at  which  it 
was  sold  by  defendant,  the  value  of  the  seed  at  the  time  of  taking 
was  for  the  jury. 

From  Union:  John  W.  Knowlbb,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  P.  M.  Becker  against  D.  B. 
McKenzie.    On  January  31, 1913,  plaintiff  executed  to 
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defendant  a  chattel  mortgage  on  86  sacks  of  timothy 
seed.  The  mortgage  fell  due  on  Sunday,  March  30th, 
and  on  the  morning  of  the  following  day  defendant  de- 
manded his  money,  and  plaintiff  started  out  to  raise  it 
During  plaintiff's  absence,  defendant  came  with  men 
and  teams  and  took  possession  of  the  seed  and  carted 
it  away;  plaintiff  arriving  just  as  defendant  was  tak- 
ing away  the  last  load.  Plaintiff,  on  April  11th  fol- 
lowing, filed  an  action  of  trover  and  conversion  for  the 
value  of  the  mortgaged  property,  less  the  mortgage 
debt,  in  which  defendant  pleaded  that  the  property  had 
unreasonably  depreciated  in  value,  and  that  plaintiff 
had  attempted  to  sell  or  dispose  of  part  of  the  mort- 
gaged property.  From  a  judgment  for  plaintiff  for 
the  value  of  the  seed,  less  the  mortgage  debt,  defend- 
ant appeals.  Affibmsd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Turner  Oliver. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  R.  J,  Green  and  Mr.  Eugene  Ashwill. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

The  assignments  of  error  relate  to  the  refusal  of 
the  court  to  give  certain  requested  instructions,  and  in 
giving  certain  other  instructions.  The  contest  grew 
out  of  the  question  whether  or  not  the  plaintiff  had 
sold  or  disposed  of  part  of  the  seed,  but  this  seems  to 
have  been  rather  a  suspicion  than  a  fact.  The  defend- 
ant testified  that  he  knew  that  plaintiff  had  been  try- 
ing to  dispose  of  the  seed.  Plaintiff  testified  that  there 
were  84  sacks  of  the  seed  and  2  half  sacks  in  alL 
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1.  Defendant  requested  instructions  to  the  effect 
that  he  did  not  actually  sell  the  seed  until  after  the 
note  became  due,  of  which  the  plaintiff  cannot  com- 
plain. If  the  property  was  prematurely  taken  by  the 
defendant,  it  was  a  wrongful  taking  and  a  conversion 
of  the  timothy  seed,  for  which  trover  lies,  and  the  sub- 
sequent maturing  of  the  mortgage  lien  did  not  make 
his  possession  rightful  or  change  the  character  of  the 
conversion. 

2.  When  defendant  was  sued  in  trover,  he  could 
only  plead  the  amount  of  the  note  and  mortgage  in 
mitigation  of  the  damages,  and  could  not  justify  the 
conversion.  In  such  a  case  the  plaintiff  may  sue  in 
trover  for  the  conversion,  and  the  defendant  may  plead 
the  amount  due  on  the  note  and  mortgage  in  mitiga- 
tion of  the  damages,  which  was  done  in  this  case,  and 
the  jury  found  the  amount  of  plaintiff's  damages,  and 
allowed  the  amount  of  the  debt  to  be  deducted: 
Springer  v.  Jenkins^  47  Or.  502  (84  Pac.  479) ;  13  Ency. 
Ev.,  p.  105.  The  mortgage  recited  that  there  was 
about  9,000  pounds  of  the  seed,  and  defendant  actually 
sold  9,122  pounds.  The  controversy  as  to  whether 
there  were  86  full  sacks,  or  84  full  ones  and  2  half 
sacks,  has  little  merit.  The  defendant  received  more 
seed  than  was  specified  in  the  mortgage,  and  more  than 
sufficient  to  pay  the  mortgage,  and  there  is  testimony 
tending  to  show  that  plaintiff  did  not  sell  any  of  the 
seed. 

3.  There  was  evidence  introduced  tending  to  show 
the  value  of  the  seed  at  the  time  of  the  conversion  was 
much  greater  than  the  price  at  which  the  seed  was  sold 
by  defendant,  and  it  was  a  question  for  the  jury  to 
determine  what  the  value  of  the  seed  was  at  the  time 
of  the  taking. 
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We  find  no  error  in  the  instructions  given,  or  in  the 
refusal  of  those  requested. 
The  judgment  is  a£Srmed. 

Affibmsd.    Bbhbabino  Dekibd. 


Argued  October  23,  modified  December  1,  1914. 

DELLWO  V.  EDWARDS. 

(144  Pae.  441.) 

Appeal  and  Brror-^Bcope  of  S^vlew— Falliin  to  Olrofs-appeaL 

1.  Where  defendant  does  not  appeal  or  cross-appeal  from  a  decree 
allowing  plaintiif  certain  items  as  an  oifset  in  a  suit  for  an  account- 
ing, such  allowance  will  not  be  reviewed  by  the  Supreme  Court. 

lamdlord  and  Tenant— Breach   of  IieMe— Damages — Snfldency  of 
Evidence. 

2.  Evidence,  in  a  landlord's  suit  for  an  accounting,  held  insufB- 
cient  to  sustain  his  claim  for  $1,000  damages  from  defendant's  failure 
to  farm  the  leased  lands  in  accordance  with  the  best  customs  of  the 
country  and  to  carefully  and  seasonably  care  for  the  crops  grown 
thereon. 

Landlord  and  Tenant— Iieeee    Modiflcatioii— Validity. 

3.  The  parties  to  a  written  lease,  providing  for  a  division  of  the 
crop,  may,  by  subsequent  oral  agreement,  construe  the  lease  to  mean 
that,  according  to  the  custom  of  the  country,  the  grain  shall  be  di- 
vided after  the  work  stock  has  been  fed,  where  the  lease  does  not 
specify  particularly  in  regard  to  such  matter. 

[As  to  agreements  for  cultivation  of  land  on  shares,  see  note 
in  37  Am.  Dec.  317.] 

Landlord  and  Tenant — Leaee—Oonstmctlon— Bight  to  Sell  Water. 

4.  A  lease  providing  for  the  cultivation  by  the  lessee  of  the  till- 
able land  and  the  raising  of  crops  of  grain  thereon,  one  third  of 
which  was  to  be  paid  the  lessor  as  rent,  did  not  authorize  the  lessee 
to  sell  water  from  a  farm  well  drilled  by  the  lessor  pursuant  to  the 
terms  of  the  lease  to  secure  water  "for  use  on  said  ranch." 

Landlord  and  Tenant — ^Lease— Oonstructlon. 

5.  A  written  lease  must,  if  possible,  be  given  such  construction 
as  will  render  all  its  clauses  harmonious  and  carry  into  effect  the 
intention  of  the  parties,  as  derived  from  an  examination  of  the  whole 
instrument. 
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LaiuUord  and  Tenant — Sale  of  Water— Becorery  by  Landlord— I>e- 
dnction  for  Expenses. 

6.  Where  a  tenant,  hj  the  nnauthorized  sale  of  water  from  a 
well  on  the  leased  premises,  rendered  himself  liable  to  pay  the  land- 
lord  reasonable  compensation  therefor,  he  was  entitled  to  have  a  sum, 
which  he  had  necessarily  expended  to  provide  a  means  of  obtaining 
a  sufficient  supply  of  water  for  such  sales,  deducted  from  the  proceeds 
of  the  sales  preliminary  to  a  determination  of  what  would  constitute 
a  reasonable  compensation. 

From  Umatilla :  Gilbbbt  W.  Phelps,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  N.  Dellwo  against  S.  A.  Edwards 
for  an  accounting.  A  decree  was  rendered  in  the  Cir- 
cuit Court  in  favor  of  the  defendant  for  the  sum  of 
$1,590.80. 

The  controversy  arose  out  of  the  following  transac- 
tion: On  November  30,  1908,  plaintiff  Dellwo  leased 
to  defendant  Edwards  1,230  acres  of  land  in  Umatilla 
County  for  the  purpose  of  raising  grain  thereon.  The 
written  lease  contained  the  usual  covenants  in  such 
leases,  and  provided,  among  other  things,  that 
Edwards  would  farm  the  land  according  to  the  best 
custom  of  the  country;  that  he  would  carefully,  sea- 
sonably and  in  a  good  and  husbandlike  manner  sum- 
mer-fallow during  the  summer,  cultivate  and  care  for 
the  lands,  keep  them  free  from  weeds  and  in  a  good 
condition  for  the  best  crops;  that  he  would  seed  the 
same  to  grain,  a  portion  of  the  land  to  be  seeded  each 
alternate  year,  and  harvest,  thresh,  sack  and  care  for 
all  the  grain  grown  thereon;  that  he  would  plow  th6 
land  not  less  than  six  inches  deep  and  complete  the 
plowing  each  year  not  later  than  May  1st,  pursue 
modem  methods  found  best  adapted  to  the  character 
of  the  land,  and  deliver  to  the  lessor  each  crop  season 
one  third  of  all  the  crops  grown  on  the  premises,  in 
the  sack,  at  the  nearest  railroad  warehouse,  free  of  all 
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charge  and  expense.  It  was  mutually  agreed  that  at 
the  expiration  of  the  lease,  if  the  same  were  not  re- 
newed, Dellwo  should  pay  the  going  price  per  acre  for 
putting  in  condition  for  seeding  that  portion  of  the 
lands  which  would  be  ready  for  seeding  the  fall  of 
1913.  It  was  likewise  agreed  that  **said  Dellwo  shall 
forthwith  sink  a  drilled  well  on  said  premises,  and  thus 
secure  water  for  use  on  said  ranch  and  install  therein 
a  windmill  and  pump  all  at  his  own  expense  and 
charge, ' '  except  that  Edwards  agreed  to  board  the  men 
for  a  reasonable  time  and  furnish  necessary  gasoline 
for  engine  used  in  drilling;  it  being  at  the  option  of 
Dellwo  whether  the  well  should  be  sunk  deeper  than 
300  feet.  Pursuant  to  this  last-mentioned  covenant, 
Dellwo  drilled  the  well,  and  the  testimony  shows  that 
the  water  soon  stood  75  or  80  feet  deep.  During  the 
season  of  1913  Edwards  summer-fallowed  and  culti- 
vated what  was  ascertained  to  be  692  acres,  for  which 
he  brought  an  action  to  recover  at  the  rate  of  $2.75 
per  acre.  Thereupon  Dellwo  filed  an  answer  and  also 
a  complaint  in  equity  in  the  nature  of  a  cross-bill  ask- 
ing an  accounting  for  his  share  of  the  crop  which  had 
not  been  delivered  to  him,  for  one  third  of  the  pro- 
ceeds of  the  sale  of  water  from  the  well  mentioned, 
the  total  of  which  the  trial  court  found  to  be  $600,  and 
for  $244  grain  fed  to  the  work  animals  during  the 
harvest  times,  and  also  claiming  that,  on  account  of 
the  failure  of  Edwards  to  fulfill  the  terms  of  the  lease 
and  properly  cultivate  the  lands,  he  had  lost  $1,000. 
The  trial  court  allowed  the  defendant  $1,730  for 
summer-fallowing  and  cultivating  692  acres  at  $2.50 
per  acre,  deducting  therefrom  the  following  amounts 
allowed  the  plaintiff  as  an  offset:  $32.20  for  balance 
of  one- third  share  of  wheat;  $50  for  injury  to  the 
windmill;  and  $57  for  injury  to  wheat  on  account  of 
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the  defendant's  allowing  the  same  to  remain  in  the 
field  late  in  the  season  and  become  damaged — making 
an  aggregate  of  $139.20,  and  leaving  $1,590.80  for  the 
defendant  Modifibd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Stephen  A.  Lowell. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Frederick  Steiwer  and  Mr.  George  W.  Coutts,  with 
an  oral  argument  by  Mr.  Steiwer. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  In  the  brief  of  counsel  for  defendant  considerable 
space  is  taken  discussing  the  evidence  and  the  findings 
of  the  court  in  regard  to  the  three  items  allowed  the 
plaintiff  as  an  offset.  The  defendant  did  not  take  an 
appeal  or  cross-appeal  from  the  decree,  and  therefore 
it  is  presumed  that  it  was  satisfactory  to  him,  and  any 
questions  not  raised  by  the  plaintiff,  who  is  appellant, 
do  not  require  consideration.  The  three  items  re- 
ferred to  may  therefore  be  passed.  The  plaintiff  prac- 
tically accedes  to  the  finding  of  the  trial  court  as  to 
the  $2.50  per  acre  for  plowing  and  cultivating  692  acres 
in  1913. 

2.  It  will  be  noticed  that  by  the  terms  of  the  lease 
the  defendant  covenanted  that  he  would  farm  the  lands 
leased  in  accordance  with  the  best  customs  of  the 
country  and  carefully  and  seasonably  care  for  the 
crops  grown  thereon.  The  main  contention  of  the 
plaintiff  is  that  the  defendant  failed  in  this  respect, 
and  by  reason  of  such  failure  plaintiff  has  been  dam- 
aged in  the  sum  of  $1,000.  This  is  based  largely  upon 
the  fact  that  upon  the  adjoining  lands,  which  were 
shown  to  be  of  about  the  same  character,  a  greater 
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number  of  bushels  per  acre  of  grain  were  grown  than 
defendant  raised  upon  the  leased  lands.  Comparison 
is  made  with  three  adjacent  farms,  namely,  that  of 
Whitmore,  Lawson  and  Shnmway.  It  is  evident  that 
this  is  not  a  safe  criterion,  as  the  yield  on  these  three 
places  for  the  same  year  varies  from  4.5  to  16  bushels 
per  acre,  being  about  as  much  as  the  yield  on  the 
Dellwo  land  varies  from  that  of  those  mentioned;  the 
Dellwo  crop  not  being  the  lowest.  It  is  shown  by  the 
evidence  of  farmers  residing  in  that  neighborhood, 
several  of  whom  were  called  as  witnesses  for  the  plain- 
tiff, that  in  that  country  the  crop  of  wheat  depended 
to  a  great  extent  upon  the  kind  sowed;  that,  if  the 
farmers  sowed  the  same  kind  of  wheat  and  farmed  the 
land  in  a  like  manner,  they  would  obtain  about  the 
same  results,  but  that,  quoting  from  Mr.  Whitmore, 
* '  each  year  one  kind  of  seed  is  good,  and  the  next  year 
maybe  that  same  kind  of  seed  would  not  make  any  crop 
at  all'';  that  there  is  no  way  of  telling  with  certainty 
what  kind  of  seed  to  sow ;  that  a  good  farmer  can  miss 
in  his  judgment;  that  the  plaintiff  cultivated  the  land 
about  the  same  as  the  other  farmers  in  that  neighbor- 
hood; that  the  cultivation  was  all  right,  except  that 
during  the  season  of  1912  the  defendant's  work  ani- 
mals died,  and  while  he  plowed  the  land,  and  cultivated 
the  same  to  quite  an  extent,  the  weeds  got  started. 
It  is  shown,  however,  that  on  this  land  the  crop  of  1913 
was  the  best  that  the  plaintiff  raised  during  the  term 
of  the  lease.  It  is  not  shown  by  the  plaintiff  but  that 
the  failure  to  keep  all  the  weeds  subjugated  during  the 
summer  was  made  up  by  later  cultivation  of  the  land 
during  the  fall,  nor  that  this  could  not  be  done. 

Mr.  Dellwo  was  away  from  the  state  most  of  the 
time,  and  knew  but  little  about  the  cultivation  of  the 
land,  except    as  the    results    showed.    Mr.  Edwards 


Dec.  1914.]  Dellwo  v.  Edwabds.  321 

■  7 

swore  in  substance  that  he  plowed  the  land  six  or  seven 
inches  deep,  harrowed  the  same,  and  that,  when  weeds 
started,  he  went  over  it  with  rod  or  blade ;  that  he  gen- 
erally harrowed  twice  before  seeding ;  that  the  land  was 
in  a  better  state  of  cultivation  when  he  left  it  than 
when  he  leased  it.  Plaintiff  has  failed  to  sustain  the 
allegations  of  his  complaint  as  to  the  $1,000  damages. 
3.  Plaintiff  claims  that,  under  the  terms  of  the  lease, 
Edwards  was  to  pay  all  the  expenses  of  raising  and 
harvesting  the  crops,  but  was  not  to  pay  for  the  sacks 
for  his  one-third  part ;  that  defendant  used  $244  worth 
of  his  share  of  the  crop  in  feeding  about  35  head  of 
horses  and  mules  while  harvesting  during  the  different 
seasons.  It  appears  that,  after  the  first  crop  was  har- 
vested in  1909,  a  dispute  arose  in  regard  to  barley  fed 
to  the  horses  from  the  undivided  crop  while  harvesting 
that  year.  Defendant  contended  that,  according  to 
the  custom  of  the  country,  the  grain  should  be  divided 
after  the  work  stock  had  been  fed.  It  is  shown  by  the 
evidence  that  inquiry  in  regard  thereto  was  made  by 
the  plaintiff,  and  that,  upon  being  informed  that  such 
was  the  custom,  he  agreed  to  the  same;  that  the  mat- 
ter was  thoroughly  discussed  and  settled ;  that  the  hay 
and  feed  for  future  seasons  was  referred  to  and  in- 
cluded. Defendant  contends  that  the  terms  of  the 
lease  were  thereby  modified  and  construed  in  con- 
formity with  the  prevailing  customs  by  the  subsequent 
agreement  of  the  parties.  It  appears  that,  before  har- 
vesting the  grain,  a  strip  from  18  to  24  feet  in  width 
was  usually  cut  around  the  field  for  hay  in  order  to 
make  room  for  the  combined  header  and  thresher  to 
be  run  around  the  same  without  tramping  down  the 
grain ;  and  that  this  hay  and  also  grain  were  used  for 
feeding  the   teams   during   harvest.    It   was  proper 
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for  the  parties  by  a  subsequent  agreement  to  put  their 
own  construction  upon  the  written  memorandum, 
which  does  not  specify  particularly  in  regard  to  this 
feature  of  the  transaction :  Wigmore,  Evid.,  §  2440. 
The  matter  was  a  subject  of  contract  between  the 
parties.  They  had  the  privilege  of  making  a  stipula- 
tion in  conformity  with  the  custom  or  at  variance 
therewith.  The  only  inquiry  is :  What  was  the  agree- 
ment T  We  find  from  the  evidence  that  it  was  mutually 
agreed  between  the  parties  regarding  the  feed,  as 
claimed  by  the  defendant. 

4.  The  next  problem  presented  is  in  regard  to  the 
water  from  the  well  on  the  farm  drilled  by  the  lessor 
to  secure  water  *'for  use  on  said  ranch,"  which  water 
defendant  sold  to  other  parties,  and  for  which  he  re- 
ceived about  $600,  of  which  plaintiff  claims  $200. 
This  item  was  disallowed  by  the  trial  court.  It  must 
be  conceded  that  the  land  was  leased  for  agricultural 
purposes,  namely,  the  raising  of  crops  of  grain  thereon. 
At  the  time  of  the  execution  of  the  lease,  the  well  was 
not  in  existence.  It  was  contemplated  to  the  extent 
of  furnishing  water  for  use  on  the  ranch,  and  for  noth- 
ing more.  The  sale  of  water  as  a  product  of  the  farm 
does  not  appear  to  have  been  considered  by  the  parties 
or  intended  to  have  been  embraced  in  the  terms  of  the 
lease.  The  matter  must  therefore  be  treated  as  one 
in  regard  to  which  no  contract  has  been  made  by  the 
parties.  Mr.  Wigmore,  in  discussing  a  kindred  ques- 
tion, says  in  4  Wigmore,  Evidence,  Section  2430,  in 
part: 

*' Whether  a  particular  subject  of  negotiation  is  em- 
bodied by  the  writing  depends  wholly  upon  the  intent 
of  the  parties  thereto.  *  *  This  intent  must  be  sought 
where  always  intent  must  be  sought,  *  *  namely,  in 
the  conduct  and  language  of  the  parties  and  the  sur- 
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rounding  circumstances.  The  document  alone  will  not 
8u£Sce.  What  it  was  intended  to  cover  cannot  be 
known  till  we  know  what  there  was  to  cover.'* 

The  question  directly  involved  is  new,  but  we  think 
the  principle  to  be  applied  has  been  invoked  in  an- 
alogous cases.  It  bans  been  held  that  where  land 
was  leased  for  a  particular  purpose  or  object,  and  by 
the  express  terms  of  the  lease  its  enjoyment  by  the 
lessee  was  limited  to  the  defined  use,  namely,  ''for 
agricultural  purposes,''  the  lessor  did  not  have  the 
right  under  the  lease  to  work  a  stone  quarry  upon  the 
land  and  take  the  profits :  Freer  v.  Stotenbur,  34  How. 
Pr.  (N.  Y.)  440,  447.  We  quote  from  1  Tiffany,  Land- 
lord and  Tenant,  Section  109,  subdivision  4 : 

"A  particular  tenant,  such  as  a  tenant  for  life  or 
years,  has,  in  the  absence  of  a  stipulation  or  license 
allowing  him  so  to  do,  no  right  to  take  clay,  gravel, 
soil  and  the  like,  unless  such  material  was  one  of  the 
r'^ognized  profits  of  the  land  before  the  commence- 
ment of  his  tenancy,  nor  can  he  open  new  quarries, 
mines  or  oil  or  gas  wells,  unless  he  is  expressly  given 
such  right.  Quarries,  mines  or  wells,  however,  which 
were  opened  before  the  commencement  of  the  tenancy 
in  question,  may  be  worked  by  the  tenant ;  it  being  con- 
sidered that  the  previous  owner,  by  such  opening,  made 
the  minerals  a  part  of  the  regular  profits  of  the  land." 

5.  In  construing  a  written  lease,  the  intent  must  be 
gathered  from  an  examination  of  the  whole  instru- 
ment, and  such  a  construction  should  be  given  it,  if 
possible,  as  will  render  all  its  clauses  harmonious,  so 
as  to  carry  into  effect  the  actual  purpose  and  inten- 
tion of  the  parties  as  derived  therefrom.  To  give 
such  an  instrument  a  narrow  and  technical  interpreta- 
tion is  contrary  to  well-settled  rules  of  construction: 
Harlow  v.  Lake  Superior  Iron  Co.,  36  Mich.  105.  In 
the  case  at  bar  the  lease  under  consideration  provides 
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for  the  cultivation  by  the  lessee  of  the  tillable  land 
demised  and  the  raising  of  crops  of  grain  thereon, 
one  third  of  which  is  paid  to  the  lessor  as  rent,  and  two 
thirds  to  the  lessee  as  compensation  for  performing 
the  necessary  labor.  The  lease  is  strictly  for  agri- 
cultural purposes,  and  confers  no  right  to  the  use  or 
possession  of  the  land  by  the  lessee  for  any  other 
object,  except  as  an  incident  to  the  main  purpose  of 
agriculture.  When  Dellwo  succeeded  in  obtaining  a 
bountiful  supply  of  water  in  a  semi-arid  belt  of  country 
by  drilling  the  well  on  the  land,  the  right  to  the  use  of 
all  the  water  in  excess  of  the  needs  upon  the  land  as  an 
incident  to  the  cultivation  thereof  belonged  to  him,  and 
did  not  pass  to  Edwards,  the  lessee,  under  the  terms 
of  the  lease  which  had  theretofore  been  executed.  The 
circumstances  were  the  same  as  the  drilling  of  an  oil 
well  would  have  been,  except  in  degree. 

6.  It  appears  that,  pursuant  to  the  stipulation  in  the 
lease  Dellwo  also  purchased  and  installed  a  pump  and 
windmill  to  pump  the  water  used  on  the  ranch;  that 
this  was  unsatisfactory  and  insufficient  for  the  use 
on  the  land  and  entirely  inadequate  for  the  purpose  of 
raising  all  the  water  that  could  be  pumped  from  the 
well.  It  also  appears  that  plaintiff  and  defendant 
constructed  a  reservoir  to  be  used  in  connection  with 
the  well.  In  order  to  provide  a  means  of  obtaining 
a  sufficient  supply  of  water  for  sale  to  those  who  de- 
sired it,  and  a  more  regular  and  convenient  way  of 
pumping  the  water  used  on  the  ranch,  Edwards  at  his 
own  expense  purchased,  installed  and  used  for  about 
three  or  four  years  a  gasoline  engine  at  an  expense 
of  $248,  after  deducting  the  value  of  the  engine  at  the 
expiration  of  the  lease.  This  was  in  addition  to  some 
fixtures  and  gasoline  used  in  operating  the  engine  fur- 
nished by  Edwards.    This  amount  of  $248  should  in 
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equity  be  deducted  from  the  $600  received  by  the  de- 
fendant from  the  sale  of  water:  Williamson  v.  Jones, 
43  W.  Va.  562,  592  (27  S.  E.  411,  64  Am.  St.  Rep.  891, 
38  L.  E.  A.  694).  As  we  understand  the  evidence,  it  is 
not  claimed  but  that  one  third  of  the  remainder,  or  one 
third  of  $352,  is  a  reasonable  compensation  to  be  paid 
to  the  plaintiff  as  his  share  of  the  proceeds  of  sales 
of  water,  if  he  is  entitled  to  anything;  therefore  the 
additional  amount  of  $117.33  should  be  deducted  from 
the  defendant 's  judgment. 

The  decree  of  the  lower  court  will  be  modified  to  this 
extent  As  the  principal  amounts  claimed  by  the 
plaintiff  upon  this  appeal  have  been  denied  him, 
neither  party  will  recover  costs  in  this  court. 

MODIFIBD. 


Submitted  on  briefs  witbout  argument  September  21,  reversed  Decem- 
ber 1,  1914. 

STATE  V.  BROWN.* 

(144  Pac.  4^4.) 

Criminal  Law— Intent — Statutory  Crimea. 

1.  In  statutory  erimes,  unless  there  is  incorporated  into  the  legis- 
lative definition  the  element  of  knowledge  on  the  part  of  defendant, 
the  intent  with  which  the  aet  was  done  is  not  an  ingredient  of  the 
offense. 

Intoxicating  Idquois—Sale  by  Bartender  to  Minor— Intent — "Prin- 
cipaL'* 

2.  Under  Section  2142,  L.  O.  L.,  making  the  sale  of  Uquor  to  a 
minor  an  offense,  and  Section  2370,  providing  that  aU  persons  con- 
cerned in  the  commission  of  a  crime,  though  not  present,  are  princi- 
pals, a  saloon-keeper  is  guilty  of  an  unlawful  sale  of  liquor  to  a 
minor,  though  the  sale  was  by  his  bartender  in  the  keeper's  absence 
and  without  his  knowledge,  and  on  the  representation  of  the  minor 
that  he  was  above  age. 

[As  to  who  are  deemed  guilty  of  selling  liquor  to  minors,  see 
note  in  28  Am.  St.  Bep.  707.] 

J  •  '     T 

*A8  to  the  criminal  Uability  for  sale  of  liquor  to  minors  by  part- 
ners, agents  or  servants,  see  note  in  41  L.  B.  A.  666.  Bxpobtxe. 
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From  Jackson :  Frakk  M.  Calkins,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubkett. 

The  defendant,  E.  G.  Brown,  was  indicted  for  sell- 
ing intoxicating  liqnor  to  a  minor.  In  order  to  settle 
the  question  involved  by  demurrer  to  the  indictment, 
that  instrument  was  amended  by  stipulation,  so  that 
the  charging  part  reads  thus;  the  amendment  being 
the  part  in  parentheses : 

**The  said  E.  G.  Brown,  on  the  19th  day  of  March, 
1913,  in  the  said  county  of  Jackson  and  State  of  Ore- 
gon, then  and  there  being,  did  then  and  there  unlaw- 
fully sell  to  Harvey  Ling  intoxicating  liquor,  to  wit, 
lager-beer,  said  Harvey  Ling  then  and  there  being  a 
minor  under  the  age  of  21  years;  (that  said  sale  of 
liquor  was  not  made  by  the  defendant  personally,  but 
was  made  by  the  bartender;  that  said  sale  was  not 
made  in  the  presence  of  or  with  the  knowledge  or  con- 
sent of  the  defendant;  that  said  sale  was  contrary  to 
express  orders  given  in  good  faith  from  time  to  time 
by  said  defendant  to  said  bartender  forbidding  him 
to  sell  liquor  to  minors) ;  that  to  procure  the  liquor 
said  minor  represented  to  said  bartender  that  he,  the 
said  minor,  was  over  the  age  of  21  years.'* 

Among  other  things,  the  objection  to  the  indictment 
specified : 

''That  the  facts  stated  do  not  constitute  a  crime; 
and  that  the  defendant  is  not  criminally  liable  for  the 
act  of  an  agent  done  contrary  to  specific  instructions, 
which  instructions  were  given  in  good  faith,  and  which 
act  was  without  the  knowledge  or  consent  of  the  de- 
fendanf 

The  court  sustained  the  demurrer,  and  the  state  ap- 
peals. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Rule  18  of  the  Supreme  Court:  56  Or.  622 

(117  PaC.  Xi).  BSVEBSEO  and  BEMAl!n)KD. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  E.  E.  Kelly,  Prosecuting  Attorney,  and  Mr.  An- 
drew M.  Crawford,  Attorney  General. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Alfred  E.  Reames  and  Mr.  Holbroak  Withington. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1,  2.  It  is  not  directly  so  stated,  but  we  assume  in 
favor  of  the  defendant,  as  the  parties  evidently  in- 
tended that  he  was  conducting  a  place  where  intoxicat- 
ing liquors  were  sold  under  a  regular  license,  and  em- 
ployed a  bartender  in  the  prosecution  of  the  business. 
On  this  assumption,  coupled  with  the  amended  form  of 
indictment  set  forth,  we  find  that  apparently  the  au- 
thorities are  in  hopeless  conflict  as  regards  the  culpa- 
bility of  the  defendant  under  such  circumstances.  The 
precedents  in  his  favor  proceed  upon  the  theory  that 
no  one  can  commit  a  crime  in  the  absence  of  any  intent 
to  do  so.  This  is  the  keynote  of  all  the  utterances  on 
that  subject  so  far  as  our  investigation  goes,  and  there 
are  many  eminent  jurists  who  press  this  doctrine  with 
£^reat  persuasiveness.  The  decisions  to  the  contrary 
are  based  upon  the  doctrine  that  in  statutory  crimes, 
unless  there  is  incorporated  into  the  legislative  defi- 
nition the  element  of  knowledge  on  the  part  of  the  de- 
fendant, the  intent  with  which  the  act  was  done  is  not 
an  ingredient  of  the  oflfense.  This  feature  is  the  dif- 
ferentiating characteristic  between  the  two  classes  of 
cases.  The  courts  of  this  state  are  committed  to  the 
latter  doctrine. 

In  State  v.  Chastain,  19  Or.  176  (23  Pac.  963),  the 
defendant  was  indicted  for  selling  spirituous  liquor 
without  a  license.    He  offered  to  show  that  he  was  in 
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the  employment  of  another  whom  he  honestly  sup- 
posed had  a  license  authorizing  the  sale,  but  the  court 
in  an  exhaustive  opinion  by  Mr.  Justice  Lord,  after  re- 
viewing the  authorities,  states : 

"As  statutes  of  this  character  bind  the  party  to 
know  the  facts  and  to  keep  them  at  his  peril,  neither 
the  motives  nor  the  intent  of  the  defendant  can  relieve 
him.  When  a  sale  is  made  without  a  license,  the  in- 
tent is  immaterial,  when  the  statute  makes  the  act  in- 
dictable irrespective  of  guilty  knowledge,  and,  in  such 
case,  ignorance  of  fact,  no  matter  how  sincere,  cannot 
be  a  defense.  It  is  enough  that  under  the  statute  the 
commission  of  the  act  prohibited  constitutes  the  of- 
fense, irrespective  of  the  motives  or  knowledge  of  the 
defendant,  and  as  his  principal  had  no  license  to  sell, 
the  defendant  must  stand  for  him,  so  far  as  appertains 
to  this  prosecution. ' '  ^ 

In  State  v.  Gulley,  41  Or.  318  (70  Pac.  385),  the  de- 
fendant was  found  by  a  special  verdict  to  have  sold 
liquor  in  good  faith  to  one  who  represented  himself  to 
be  more  than  21  years  of  age  but  who  in  fact  was  a 
minor.  The  court  held  by  Mr.  Chief  Justice  Moorb 
that: 

''In  prosecutions  for  distinctly  statutory  offenses, 
such  as  selling  liquor  to  minors,  for  example,  where 
the  statute  does  not  make  guilty  knowledge  an  element, 
it  is  unnecessary  to  show  an  intent  to  violate  the  law, 
and  that  defendant  acted  in  good  faith  on  mistaken  in- 
formation is  not  a  defense./' 

In  State  v.  Sterritt,  19  Or.  352  (24  Pac.  523),  the  de- 
fendant was  indicted  for  the  crime  of  unlawfully  mov- 
ing sheep  infected  with  scab,  from  place  to  place,  with- 
out first  having  obtained  a  traveling  permit  therefor. 
The  defendant  demurred  to  the  indictment  because  it 
did  not  show  that  he  knew  the  sheep  were  infected 
with  scab  at  the  time  of  their  alleged  removal,  but  tlxe 
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court   considered   that   objection   untenable,    relying 
upon  State  v.  Chastain,  supra. 

So  far  as  applicable,  the  Oregon  statute  on  this  sub- 
ject reads  thus  in  Section  2142,  L.  O.  L. : 

**If  any  person  shall  sell,  give,  or  cause  to  be  sold  or 
given,  any  intoxicating  liquor  to  any  minor  in  this 
state,  •  •  such  person  shall  be  deemed  guilty  of  a  mis- 
demeanor. •  •  ^^ 

It  will  be  observed  that  our  statute  does  not  pre- 
scribe guilty  knowledge  or  intent  as  an  element  of 
the  crime.     It  is  said  in  Section  2370,  L.  0.  L.,  that : 

*'A11  persons  concerned  in  the  commission  of  a 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  conmiit  the  act  constituting  the 
crime,  or  aid  and  abet  in  its  commission,  though  not 
present,  are  principals,  and  to  be  tried  and  punished 
as  such. ' ' 

On  the  postulate  that  the  bartender  was  an  em- 
ployee of  the  defendant  in  the  conduct  of  a  licensed 
business,  the  defendant  is  directly  concerned  in  the 
traffic.  It  is  he  who  of  all  others  makes  it  possible 
for  the  bartender  to  commit  the  act  forbidden  by  the 
statute.  He  furnishes  the  liquor  to  sell  and  the  place 
in  which  it  is  sold.  He  employs  agents  for  that  pur- 
pose, who  carry  on  the  business  for  him.  Besponsible 
to  the  state  under  his  license,  he  must  take  the  risks 
of  the  business  and  at  his  peril  see  that  his  employees 
obey  the  law.  If  he  would  derive  profit  from  the  ven- 
ture in  the  hands  of  his  employee,  he  must  accept  the 
hazard  with  the  benefit.  As  said  in  Carroll  v.  State, 
63  Md.  551,  557  (3  Atl.  29,  32),  speaking  of  instruc- 
tions given  by  a  principal  to  his  agent  not  to  violate 
the  law: 

**The  cases,  therefore,  which  hold  that  such  orders 
will  exculpate  the  principal,  are  inconsistent  with  the 
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rule  that  in  such  case  intent  is  immaterial.  If  intent 
is  not  an  ingredient  in  the  offense,  it  logically  follows 
that  it  must  be  immaterial  whether  such  orders  are 
given  or  not,  for  he  who  does  by  another  that  which 
he  cannot  lawfully  do  in  person  must  be  responsible 
for  the  agent's  act.  In  fact,  it  is  his  act.  If  tiie  prin- 
cipal makes  such  sale  at  his  peril,  and  is  not  excusable, 
because  he  did  not  know  or  was  deceived,  for  the  rea- 
son that  he  was  bound  to  know,  and  if  he  was  not  cer- 
tain should  decline  to  sell,  or  take  the  hazard,  it  can- 
not be  that  by  setting  another  to  do  his  work,  and 
occupying  himself  elsewhere  and  otherwise,  he  can 
reap  the  benefit  of  his  agent's  sales,  and  escape  the 
consequences  of  the  agent's  conduct." 

Here  was  a  sale.  From  whom?  To  whom?  The 
answer  is  plain  that  it  was  from  the  defendant  to  the 
minor.  It  involves  a  passing  of  property  from  the 
former  to  the  latter  for  a  valuable  consideration. 
The  bartender  is  not  shown  to  have  had  any  interest 
in  the  property.  The  defendant  derived  whatever 
profit  accrued  from  the  transaction.  Having  engaged 
himself  with  the  bartender  in  the  business,  he  is  liable 
like  the  bartender  and  with  him  for  an  act  done  in 
pursuance  of  the  undertaking.  The  reason  is  found 
in  the  fact  that  intent  is  not  made  an  element  of  the 
statutory  offense  so  that  the  defendant  is  liable  in  like 
manner  as  his  agent  employed  to  conduct  the  busi- 
ness: Walters  v.  State,  174  Ind.  545  (92  N.  E.  537); 
Olson  V.  State,  143  Wis.  413  (127  N.  W.  975) ;  State 
V.  Anderson,  127  La.  1041  (54  South.  344,  Ann.  Cas. 
1912A,  1103) ;  Reismier  v.  State,  148  Wis.  593  (135 
N.  W.  153) ;  State  v.  GUmore,  80  Vt  514  (68  Atl.  658, 
13  Ann.  Cas.  321,  and  notes,  16  L.  R.  A.  (N.  S.)  786). 
The  traffic  in  intoxicating  liquors  has  always  been 
more  or  less  under  the  ban  of  the  law  as  an  expression 
of  the  police  power  of  the  state,  and  there  are  no  in- 
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tendments  in  its  favor.  Under  statutes  like  ours,  the 
defendant's  directions  to  his  employees,  in  reality, 
amount  only  to  self-serving  declarations  of  his  good 
intent;  but  this  court  is  already  committed  to. the  doc- 
trine that  intent  is  a  negligible  and  immaterial  circum- 
stance in  such  cases.  The  conclusion  is  that  the  in- 
dictment, containing,  as  it  does,  a  direct  charge  of  the 
crime  defined  in  the  statute,  is  sufficient,  and  is  not 
affected  by  the  stipulated  addition  about  want  of 
knowledge  on  the  part  of  the  defendant  and  his  in- 
structions to  the  bartender.  The  court  erred  in  sus- 
taining the  demurrer. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings.     Bevebsed  and  Remanded. 


Submitted  on  briefs  without  argument  November  23,  defendant  dis- 
barred for  three  months  December  1,  1914. 

STATE  EX  RBL.  V.  GRAVES. 

(144  Pac.  484.) 

Attomej  and  Olient— GroundB  for  Suspension  or  Disbarment— Disor- 
derly Conduct. 

1.  It  was  a  ground  for  disciplining  an  attorney  that  he  was  an 
active  member  of  a  lawless  assemblage  of  citizens,  who  took  from  a 
city  jail  certain  persons  confined  therein,  forcibly  carried  them  some 
distance,  from  the  city,  and,  after  compelling  them  to  kiss  the  Ameri- 
can flag,  ordered  tbem  not  to  return,  though  such  persons  had  used 
intemperate  and  seditious  language,  denouncing  the  United  States 
flag  and  government,  and  had  made  themselves  generally  obnoxious 
to  a  large  majority  of  the  community;  but  where  such  attorney  had 
thai  etof ore  been  an  estimable,  law-abiding  citizen,  and  peaceable 
member  of  society,  and  in  his  relations  to  his  clients  had  always 
demeaned  himself  as  an  honorable  member  of  society  and  of  his 
profession,  suspension  from  practice  for  three  months  would  be  suf- 
ficient punishment  for  this  single  act,  committed  under  excitement 
and  a  mistaken  sense  of  patriotism. 

[As  to  crimes  and  other  misconduct  which  are  causes  for  dis- 
barment, see  note  in  42  Am.  Rep.  557.] 
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Original  proceedings  in  Supreme  Court. 

This  is  an  original  disbarment  proceeding  by  the 
State,  on  relation  of  Clarence  H.  McLaughlin,  against 
Robert  0.  Graves.  Defendant  suspended  from  prac- 
tice for  three  months. 

Defendant  Suspended  for  Three  Months. 

For  the  State  of  Oregon  there  was  a  brief  submitted 
over  the  name  of  Mr.  C.  H.  McLcmghlin. 

For  defendant  there  was  a  brief  submitted  over  the 
names  of  Mr.  C.  8.  McKnight,  Mr.  A.  J.  Sherwood  and 
Mr.  Joseph  W.  Bennett. 

In  Banc.    Opinion  by  Mr.  Chief  Justice  McBridb. 

In  August,  1913,  one  C.  H.  McLaughlin,  as  relator, 
filed  a  complaint  charging  Robert  O.  Graves  with  con- 
duct unbecoming  an  attorney,  which  complaint  is  as 
follows : 

' '  In  the  Supreme  Court  of  the  State  of  Oregon. 
**The  State  of  Oregon,  on  the  Relation  of  C.  H.  Mc- 
Laughlin, Against  Robert  O.  Graves. 
*'Coos  County,    . 
Oregon  State — ss. : 

'*C.  H.  McLaughlin,  being  sworn  on  oath  says  that 
on  June  25,  1913,  at  the  City  of  Marshfield,  Coos 
County,  Oregon,  a  large  concourse  of  men  unlawfully 
assembled  as  a  mob,  and  as  such  mob  forcibly  and 
violently  took  possession  of  the  persons  of  J.  W.  Edge- 
worth,  Wesley  Everett  and  Fred  Roberts,  and  with 
force  and  against  the  will  of  said  persons  marched 
them  through  the  streets  of  Marshfield,  and  then  put 
them  upon  a  small  gasoline  launch  and  conveyed  them 
down  and  across  the  bay,  at  which  place  they  -were 
by  said  mob  taken  off  said  launch,  and  assaulted  and 
beaten  and  kicked,  and  subjected  to  many  indignities 
and  insults,  and  were  then  compelled  to  leave  Coos 
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County,  and  ordered  by  said  mob  to  never  return. 
That  said  Robert  0.  Graves  at  all  of  the  time  herein 
mentioned  was  a  member  of  said  mob,  acting  as  its 
spokesman  and  leader,  and  directing  its  actions.  Said 
Robert  0.  Graves  is  and  was  at  all  times  mentioned 
herein  a  member  of  the  bar  of  the  State  of  Oregon, 
admitted  to  practice  in  all  the  courts  of  the  state ;  and 
I  charge  that  his  conduct  as  herein  stated  was  vio- 
lative of  his  duty  and  his  oath  as  an  attorney  at  law, 
and  was  unbecoming  a  member  of  the  legal  profession. 
Wherefore  I  request  this  honorable  court  to  proceed 
against  him  for  disbarment. 

**C.  H.  McLaughlin. 

*' Subscribed  and  sworn  this  14th  day  of  August, 
1913,  before  me.  W.  J.  Rust, 

**  Notary  Public  for  Oregon. 

** [Notarial  Seal.]'' 

The  matter  was  referred  for  the  purpose  of  taking 
the  testimony,  which  was  submitted  and  filed  in  this 
court  December  9,  1913.  We  have  examined  the  evi- 
dence, and  find  the  facts  to  be  that  the  parties  whom 
it  is  charged  were  forcibly  deported  from  Marshfield 
were  persons  connected  with  that  society  known  as 
Industrial  Workers  of  the  World,  and  that  for  some 
time  before  the  alleged  deportation  they  or  their  asijio- 
ciates  had  been  attempting  to  promote  and  organize 
a  general  strike  among  the  laborers  employed  in  the 
mills  and  other  industries  in  and  around  Marshfield; 
that  in  pursuance  of  this  object  they  had  used  intem- 
perate and  seditious  language,  denouncing  the  United 
States  flag  and  government,  and  made  themselves  gen- 
erally obnoxious  to  a  large  majority  of  the  community, 
to  the  extent  that  upon  June  25,  1913,  two  of  them, 
J.  W.  Edgeworth  and  Wesley  Everett,  were  arrested 
and  thrown  into  jail,  the  particular  charge  against 
them  not  appearing  in  the  testimony ;  that  a  mob  com- 
posed chiefly  of  citizens  and  business  men  assembled 


334  State  v.  Gravbb.  [73  Or. 

and  forcibly  took  these  two  from  the  jail,  placed  than 
aboard  a  launch,  and  transported  them  a  distance 
from  the  dty,  and,  after  requiring  them  to  kiss  the 
American  flag,  ordered  them  to  leave  the  county  and 
not  return,  with  which  order  they  complied;  that  on 
the  same  day  Fred  Roberts,  an  associate  of  Edgeworth 
and  Everett,  began  publicly  to  denounce  the  deporta- 
tion of  these  persons,  using  profane  and  boisterous 
language.  Whereupon  he  was  arrested  and  thrown 
into  jail,  for  the  reason  or  upon  the  pretext  that  he 
was  guilty  of  disorderly  conduct,  and  in  a  short  time 
a  mob  composed  in  part  of  the  same  persons  went  to 
the  jail,  and  forcibly  took  him  therefrom,  and  deported 
him  in  the  same  way  that  Edgeworth  had  been  de- 
ported. Taking  the  testimony  as  a  whole,  although 
there  is  some  conflict,  we  are  of  the  opinion  that  no 
personal  violence  was  used  upon  any  of  these  three 
men  beyond  actually  seizing  them  and  deporting  them 
against  their  will,  and  that  the  allegation  that  they 
were  kicked  and  beaten  and  bruised  is  not  borne  out 
by  the  testimony. 

While  the  conduct  of  these  men  was  probably  in- 
sulting to  the  feelings  of  the  community,  and  their  de- 
nunciation of  the  government  and  the  flag  calculated 
to  provoke  decent  citizens  to  wrath  and  to  invite 
breaches  of  the  peace,  this  furnishes  no  legal  justifi- 
cation for  the  course  pursued  toward  them.  This  is 
a  land  where  the  law  is  supreme,  and  entirely  adequate 
to  the  protection  of  society,  and  there  is  no  necessity 
to  override  the  law  under  the  pretext  of  maintaining 
it.  If  the  parties  deported  were  actually  guilty  of 
such  public  conduct  as  threatened  the  peace  and  good 
order  of  the  city,  no  doubt  there  existed  in  the  ordi- 
nances of  Marshfield  penalties  for  disorderly  conduct, 
which  would  have  been  an  effectual  remedy  against  its 
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repetition.  When  a  man  publicly  insults  the  flag  and 
denounces  the  institutions  of  his  country,  he  is  a  dis- 
orderly and  bad  citizen ;  but  it  is  a  mistaken  patriotism 
that  seeks  to  suppress  one  breach  of  the  public  peace 
by  perpetrating  another,  however  great  the  provoca- 
tion. In  this  view  of  the  case,  the  assembly  of  per- 
sons who  deported  Edgeworth,  Everett  and  Roberts, 
even  though  it  may  have  been  composed  of  men  ordi- 
narily  good  and  law-abiding  citizens,  was  a  lawless 
assemblage. 

The  defendant  was  a  member  of  this  assemblage, 
and  while  not,  perhaps,  the  leader  or  the  most  active 
member,  he  was  not  inactive.  An  attorney  is  an  of- 
ficer of  the  court,  sworn  to  obey  the  laws,  and  upon 
occasions  of  this  kind  it  is  his  duty,  if  present  at  all, 
to  uphold  the  law  and  counsel  peaceable  and  lawful 
methods,  and  what  might  be  excusable  in  the  conduct 
of  a  citizen  unacquainted  with  the  law  caimot  be  over- 
looked in  an  attorney.  This  being  so,  we  must  find 
that  in  the  matter  at  bar  he  has  been  guilty  of  conduct 
unbecoming  his  profession.  We  take  into  considera- 
tion, however,  the  fact  that  the  testimony  of  many  wit- 
nesses shows  him  to  have  hitherto  been  an  estimable, 
law-abiding  citizen,  and  peaceable  member  of  society ; 
that  in  his  relations  to  his  clients  he  has  always  de- 
meaned himself  as  an  honorable  member  of  society  and 
of  his  profession;  and  we  therefore  conclude  that  for 
this  single  act  committed  under  excitement  and  a  mis- 
taken sense  of  patriotism,  it  would  be  improper  to  de- 
prive him  altogether  of  his  means  of  livelihood  which 
he  derives  from  his  profession. 

It  is  the  judgment  of  the  court  that  he  be  suspended 
from  practice  in  this  court  for  a  period  of  three 
months. 

Defendant  Suspended  fob  Three  Months. 
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Argued  September  4,  affirmed  September  8,  rehearing  denied  Decem- 

8,  1914. 

CLARK  V.  HOOD  RIVER  COUNTY. 

(143  Pac.  897.) 

Oonnties— Bonds— Sabmlraioii  to  Popular  Vote— Petition  and  Notlee. 

1.  Under  Laws  of  1913,  page  170,  Section  3,  requiring  the  petition 
for  a  county  road  bond  election  to  set  out  the  amount  of  bonds  to  be 
issued,  the  length  of  time  they  shall  run,  and  the  maximum  rate  of 
interest  they  shall  bear,  a  petition  for  an  election  for  the  issuance  of 
bonds  in  a  given  sum  to  run  for  20  years  and  bear  interest  at  8  per 
cent  per  annum,  to  be  redeemed  one  tenth  annually,  beginning  at  the 
end  of  the  tenth  year,  and  a  notice  following  the  petitioni  are  suffi- 
cient. 

OountieB-^iibinlssion  to  Popular  Vote — ^PetitioiL 

2.  Under  Laws  of  1913,  page  663,  providing  for  a  state  highway 
commission  and  state  highway  engineer,  and  making  his  boo£i  and 
records  public  records,  a  petition  for  a  county  road  bond  election, 
describing  the  location  of  the  road  by  reference  to  a  highway  estab- 
lished by  the  State  Highway  Commission,  a  copy  of  whose  proceed- 
ings was  on  file  in  the  county,  sufficiently  designated  the  location  of 
the  road. 

Oounties— Bonds — Sabmlssion  to  Popular  Vota—IrregnUritiee. 

3.  Under  Laws  of  1913,  page  174,  Section  11,  providing  that  the 
order  of  the  county  court  declaring  the  result  of  a  county  road  bond 
election  shall  be  absolutely  conclusive  as  to  the  regularity  of  the 
proceedings,  while  an  entire  lack  of  the  description  of  the  road  will 
render  the  proceedings  void,  mere  irregularities  are  cured  by  the 
order  of  the  court  declaring  the  result  of  the  election. 

From  Hood  River:  William  L.  Bbadshaw,  Judge. 

In  Banc  Statement  by  Mb.  Chief  Justice  Mo- 
Bbide. 

This  is  a  suit  brought  by  W.  L.  Clark  against  Hood 
River  County,  Oregon,  a  municipal  corporation,  and 
E.  E.  Stanton,  E.  Hawkes,  and  J.  0.  Hannum,  as  mem- 
bers of  the  board  of  county  commissioners  for  Hood 
River  County,  to  enjoin  the  County  Court  from  issuing 
and  delivering  $75,000  permanent  road  bonds  to  S. 
Benson,  the  purchaser  thereof,  which  bonds  are  at- 
tempted to  be  issued  in  pursuance  of  a  special  election 
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held  in  said  county  on  the  15th  day  of  July,  1914. 
The  proceedings  are  admitted  to  be  regular,  excepting 
the  petition  for  the  election  and  the  notice  of  the 
election,  which,  it  is  claimed,  are  irregular,  and  render 
the  proposed  bond  issue  void.  It  is  contended  by  the 
appellant:  (1)  That  the  petition  for  the  election  is 
defective,  in  that  it  does  not  comply  with  Section  3, 
Chapter  103,  Laws  of  1913,  in  stating  the  length  of 
time  the  bonds  shall  rim;  that  the  language  therein, 
in  this  particular,  is  ambiguous,  and  is  as  follows : 

*'To  run  for  a  period  of  20  years  and  bear  interest 
at  the  rate  of  5  per  cent  per  annum.  To  be  redeemed 
one  tenth  annually,  beginning  at  the  end  of  the  tenth 
year. ' ' 

It  will  be  noted:  That  10  annual  payments  begin- 
ning at  the  end  of  the  tenth  year  would  all  mature 
within  19  years,  and  hence  the  language  is  inconsistent 
and  repugnant  to  the  first  statement  that  they  are  to 
*'run  for  a  period  of  20  years.*'  (2)  That  the  western 
terminus  of  the  proposed  road  to  be  improved  is  in- 
definite, as  no  road  has  been  built  or  officially  adopted 
by  the  county  known  as  *' Columbia  River  Highway,'* 
and  the  same  can  only  be  located  by  a  resort  to  the 
maps  submitted  to  the  board  of  county  commissioners 
by  the  State  Highway  Commission,  or  an  inspection 
of  the  records  of  the  said  State  Highway  Commission. 
(3)  That  the  notice  of  election  is  defective  in  attempt- 
ing to  describe  the  maturity  of  the  bonds  therein,  the 
language  being  ambiguous,  contradictory,  repugnant 
and  uncertain,  and  is  as  follows:  **To  mature  in 
twenty  years,  one  tenth  to  be  redeemed  annually  at  the 
end  of  the  tenth  year. ' '  That  said  defects  are  so  vital 
that  no  power  is  conferred  upon  the  board  of  county 
commissioners,  by  the  election  which  followed,  to  incur 
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any  indebtedness  exceeding  $5,000  for  permanent  road 
construction ;  hence  the  bond  issue  herein  sought  to  be 
enjoined  is  ultra  vires  and  void.  The  petition  for  the 
election  is  as  follows : 

*'To  the  Honorable  County  Court,  Hood  River  County, 
State  of  Oregon: 
'*We,  the  undersigned  registered  voters  of  Hood 
River  County,  Oregon,  respectfully  petition  that  you 
call  a  special  election  for  the  purpose  of  submitting 
to  the  voters  of  this  county  the  question  of  issuing 
bonds  to  provide  for  the  construction  of  a  permanent 
road  in  this  county,  to  the  amount  of  $75,000,  to  run 
for  a  period  of  twenty  years,  and  bearing  interest  at 
the  rate  of  5  per  cent  per  annum ;  to  be  redeemed  one 
tenth  annually  beginning  at  the  end  of  the  tenth  year. 
The  money  raised  from  the  aforesaid  bond  issue  is  to 
be  expended  in  the  opening,  construction  and  improv- 
ing the  Columbia  River  Highway,  between  the  west- 
erly boundary  of  Hood  River  County  and  the  town  of 
Viento,  so  as  to  connect  existing  roads  to  afford  con- 
tinuous wagon  travel  through  Hood  River  County.'* 

The  notice  of  special  election  is  in  the  following 
words : 

"Notice  of  Special  Election. 
**For  Issuing  Road  Bonds  for  Hood  River  County. 
"Notice  is  hereby  given,  that  on  the  15th  day  of 

July,  1914,  at  the  polling  place  in  the  precinct  of 

a  special  election  will  be  held  in  Hood  River  County, 
Oregon  to  determine  whether  the  County  Court  shall 
issue  bonds  of  said  county  to  provide  for  permanent 
road  construction  to  the  amount  of  $75,000,  to  mature 
in  twenty  years,  one  tenth  to  be  redeemed  annually  at 
the  end  of  the  tenth  year,  no  more  than  $75,000  to  be 
issued  in  any  one  year,  and  to  bear  interest  at  the 
rate  of  5  per  cent  per  annum,  and  the  funds  so  raised 
shall  be  expended  in  building  a  permanent  road  de- 
scribed as  follows,  to  wit:  $75,000  shall  be  expended 
on  the  road  known  as  the  Columbia  River  Highway 
between  the  westerly  boundary  of  Hood  River  Coun^ 
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and  the  town  of  Viento  in  said  county,  so  as  to  connect 
existing  roads  to  afford  continuous  wagon-road  travel 
between  said  points.  Which  election  will  be  held  at 
8  o'clock  in  the  morning  and  will  continue  until  8 
o'clock  in  the  afternoon  of  said  day. 
*^  Dated  this  23d  day  of  June,  1914. 

*' [Signed]     W.  E.  Hanson, 

*  bounty  Clerf 

The  ballots  used  at  the  election  were  in  the  follow- 
ing form : 

*^Stub.  Stub. 

To  be  torn  off  by  To  be  torn  off  by 

The  chairman.  the  first  clerk. 

Official  ballot  for Precinct. 

Hood  River  County,  July  15, 1914. 
Mark  (X)  between  the  number  and  answer  voted  for. 
Ordered  by  Petition  of  the  People. 
Shall  there  be  issued  bonds  of  Hood  River  County 
to  the  amount  of  seventy-five  thousand  ($75,000)  dol- 
lars, one  tenth  due  each  year  beginning  at  the  end  of 
the  tenth  year,  with  interest  at  (5%)  per  cent  per  an- 
num, to  provide  for  permanent  road  construction? 

300  Yes.  Vote  Yes  or  No. 

301  No.^' 

At  the  election  1,502  votes  were  cast  in  favor  of  the 
bond  issue  and  425  votes  against  it.  The  County 
Court  made  an  order  declaring  that  the  proposition  to 
issue  bonds  had  carried  at  the  election,  and  authorized 
and  directed  such  issue.  Prior  to  the  date  of  the  peti- 
tion the  Oregon  State  Highway  Commission,  at  the 
request  and  expense  of  the  county,  made  and  filed  a 
complete  official  map  of  said  Columbia  River  High- 
way, showing  a  complete  survey  of  the  same,  begin- 
ning at  the  westerly  boundary  of  Hood  River  County 
and  extending  easterly  along  the  Columbia  River  to 
the  town  of  Viento ;  the  said  westerly  beginning  being 
described  by  proper  ties  to  government  section  cor- 
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ners.  Thereafter  a  petition  was  duly  presented  to  the 
board  of  county  commissioners  to  establish  the  same 
as  a  county  highway,  but  up  to  the  time  of  filing  the 
petition  for  a  special  election  the  said  highway  had 
not  been  opened  nor  said  survey  oflScially  adopted  by 
the  board.  To  a  complaint  substantially  setting  forth 
the  foregoing  facts  the  defendants  filed  a  general 
demurrer,  which  was  sustained,  and  the  suit  was  dis- 
missed.   From  such  order  the  plaintiff  appeals. 

Apfibmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Lynn  B.  Coovert  and  Mr.  Elmer  E.  Coovert,  with 
an  oral  argument  by  Mr.  Lynn  B.  Coovert. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  J.  Derby,  District  Attorney. 

Opinion  by  Mr.  Chief  Justice  McBride. 

1.  The  proceeding  to  hold  an  election  on  the  ques- 
tion of  issuing  county  bonds  to  be  used  for  the  con- 
struction and  maintenance  of  the  road  in  question  was 
instituted  under  Chapter  103,  Laws  of  1913,  Section 
3  of  which  requires  that  the  petition  for  holding  such 
election  shall '  *  set  out  and  specify  the  amount  of  bonds 
proposed  to  be  issued,  the  length  of  time  they  shall 
run,  and  maximum  rate  of  interest  they  shall  bear.'* 
We  think  the  petition  and  notice  comply  substantially 
with  this  provision,  and  that  nobody  was  misled  or 
could  have  been  misled  by  the  language  employed. 

2.  It  is  urged  that  the  petition  is  defective  in  not 
stating  with  sufficient  definiteness  the  beginning  and 
terminus  of  the  proposed  road.  Chapter  339,  Laws  of 
1913,  provides  for  a  state  highway  commission,  and 
requires  such  commission  to  appoint  a  state  highway 
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engineer,  and  further  provides  that  the  books  and 
records  of  his  oflSce  shall  be  public  records.  His  sur- 
vey and  plan  of  the  proposed  road  was  therefore  a 
public  record,  and  as  such  presumed  to  be  known  to 
the  citizens  of  the  state  generally.  In  addition  to  this 
it  is  alleged  that  a  copy  of  said  survey  was  on  file  in 
the  county.  The  petition  and  notice  treat  it  as  an 
actual  definite  survey  upon  the  ground,  and  there  is 
no  allegation  in  the  complaint  that  there  was  any  ac- 
tual indefiniteness  or  want  of  knowledge  on  the  part 
of  any  voter  as  to  its  location.  We  think  this  is  suflS- 
cient.  Better  and  more  definite  language  might  have 
been  chosen  and  a  better  description  made,  but  the 
one  actually  given  is  not  so  indefinite  as  to  be  wholly 
void. 

3.  While  an  entire  lack  of  description  will  render 
the  proceeding  void,  mere  irregularities  are  cured  by 
the  order  of  the  court  declaring  the  result  of  the  elec- 
tion: Laws  1913,  c.  103,  §  11. 

Finding  no  error,  the  decree  of  the  Circuit  Court 
is  affirmed.  Apfirmed.    Behbaring  Denied. 

Mr.  Justice  Bean  took  no  part  in  the  consideration 
of  this  case. 
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Argued  July  10,  affirmed  September  8,  rehearing  denied  December  8, 

1914. 

NELSON  V.  DOWGIALLO. 

(143  Pac.  924;  143  Pae.  1199.) 

Pleading— Variance    Objection  to  BYldence — Soffldencj. 

1.  Under  Section  97,  L.  O.  L.,  providing  tbat  no  variance  between 
the  pleadings  and  the  proof  shall  be  deemed  material  unless  it  haa 
actually  misled  the  adverse  party  to  his  prejudice,  and  that  the  fact 
that  a  party  has  been  so  misled  and  in  what  respect  shall  be  proved, 
where  defendant  in  an  action  for  rent  simply  objects  to  the  admission 
of  a  lease  on  the  ground  of  variance,  but  produces  no  proof  that  he 
has  been  misled,  the  court  must  declare  the  variance  immaterial. 

Landlord  and  Tenant  —  Action  for  Bent — Pleading  —  'Variance*  — 
'Tailnre  of  Proofs 

2.  Under  Section  99,  L.  O.  L.,  providing  that  when  the  cause  of 
action  is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  should  not  be  deemed  a  "variance," 
but  a  "failure  of  proof,"  where  a  complaint  for  rent  alleges  the  leas- 
ing of  lot  8,  block  26,  of  Couch  Addition  to  the  City  of  Portland,  evi- 
dence of  a  lease  of  frame  buildings  situated  on  the  southwest  comer 
of  streets  named  in  Portland  does  not  constitute  a  failure  of  proof. 

[  As  •  to  reversal  of  judgment  for  technical  violation  of  rule 
that  allegations  and  proof  must  agree,  see  note  in  Ann.  Gas. 
1913D,  68.] 

From  Multnomah:  Thobcas  J.  Cleeton,  Judge. 

This  is  an  action  hy  Otto  W.  Nelson  against  Mike 
Dowgiallo.  From  a  judgment  in  favor  of  plaintiff^ 
defendant  appeals.  The  facts  are  set  forth  in  the 
opinion  of  the  court. 

Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  SUverstone. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  L.  Whealdon. 

Department  2.  Mb.  Justice  McNabt  delivered  the 
opinion  of  the  court. 

This  is  an  action  on  a  covenant  in  a  lease  to  pay 
rent.    The  complaint  recites  plaintiff  is  the  owner  of 
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lot  8,  block  26,  of  Couch  Addition  to  the  City  of  Port- 
land, that  in  March,  1910,  defendant  did  lease  the 
premises  for  a  period  of  two  years  and  four  months 
at  an  agreed  rental  of  $300  per  month,  and  that  de- 
fendant defaulted  in  the  payment  of  the  rent  for 
March,  1913.  Defendant  in  his  answer  denies  the 
pleading  in  toto.  At  the  trial  of  the  case,  the  court 
admitted  in  evidence,  over  the  objection  of  defendant, 
a  written  lease  between  the  parties  which  contained 
the  following  description  of  the  locus  in  quo: 

"The  frame  buildings  situated  on  the  southwest 
comer  of  Third  and  Flanders  Streets,  in  the  City  of 
Portland,  Oregon,  being  No.  95  North  Third  Street 
and  No.  268  Flanders  Street,  in  the  said  City  of  Port- 
land, Oregon.'* 

The  case  was  heard  and  determined  by  the  court 
without  the  aid  of  a  jury.  When  plaintiff  elected  to 
rest,  defendant  moved  for  a  judgment  of  nonsuit, 
which  was  overruled  by  the  court,  and  a  judgment  en- 
tered in  favor  of  plaintiff  for  the  amoimt  sought  to 
be  recovered. 

1.  Defendant  declares  that  the  Circuit  Court  erred 
in  admitting  the  written  lease  in  evidence,  because  the 
description  of  the  premises  is  not  the  same  as  set  forth 
in  the  complaint — ^in  other  words,  that  there  is  a  vari- 
ance between  the  allegations  and  the  proof.  The 
Code  of  our  state  has  this  to  say  upon  the  subject  of 
variance : 

Section  97,  L.  0.  L.:  **No  variance  between  the  alle- 
gation in  a  pleading  and  the  proof  shall  be  deemed 
material,  unless  it  have  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits.  Whenever  it  shall  be  alleged 
that  a  party  has  been  so  misled,  that  fact  shall  be 
proved  to  the  satisfaction  of  the  court,  and  in  what  re- 
spect he  has  been  misled ;  and  thereupon  the  court  may 
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order  the  pleading  to  be  amended  upon  such  terms  as 
shall  be  just/* 

The  record  is  nude  of  any  action  upon  the  part  of 
defendant  showing  that  he  was.  misled  by  reason  of 
the  variance  in  the  description  of  the  premises ;  there- 
fore, by  virtue  of  the  statute  and  its  uniform  interpre- 
tation, there  was  no  other  course  open  for  the  court 
than  to  declare  the  variance  immaterial:  Moore  v. 
Frazer,  15  Or.  638  (16  Pac.  869) ;  Stokes  v.  Brown,  20 
Or.  530  (26  Pac.  561) ;  Denn  v.  Peters,  36  Or.  486  (59 
Pac.  1109) ;  Creecy  v.  Joy,  40  Or.  28  (66  Pac.  295) ; 
Wehrung  v.  Portland  Country  Cluh,  61  Or.  48  (120 
Pac.  747).  Defendant  did  not  oflFer  any  proof  of  the 
kind  required  by  statute,  nor  did  he  claim  that  he  had 
been  in  any  way  misled;  in  fact,  he  supinely  rested 
upon  the  naked  objection  to  the  admission  of  the  lease 
in  evidence,  asserting  that  the  lease  mentioned  in  the 
pleading  was  different  from  the  one  offered,  and  hence 
insisting  that  the  proof  was  not  within  the  issue. 

2.  Consequently  the  remaining  question  is:  Was 
there  a  failure  of  proof  as  defined  by  Section  99, 
L.  0.  L.t 

''When,  however,  the  allegation  of  the  cause  of 
action  or  defense  to  which  the  proof  is  directed  is 
unproved,  not  in  some  particular  or  particulars  only, 
but  in  its  entire  scope  and  meaning,  it  shall  not  be 
deemed  a  case  of  variance  within  the  two  last  sections, 
but  a  failure  of  proof.'* 

In  terms  that  are  general,  the  complaint  alleges  that 
the  defendant  leased  to  plaintiff  lot  8,  block  26,  of 
Couch  Addition  to  the  City  of  Portland,  and  the  frame 
buildings  located  thereon,  for  a  definite  time,  at  a  ren- 
tal of  $300  per  month,  and  that  defendant  did  not  pay 
for  the  use  of  the  premises  for  the  month  of  March, 
1913.    The  lease  offered  in  evidence  is  the  same  in 
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terms  as  the  one  the  legal  effect  of  which  is  stated  in 
the  complaint;  the  only  difference  being  in  respect  to 
the  description  of  the  property  leased.  In  onr  opin- 
ion this  is  a  variance  in  some  particulars  only,  and  not 
in  the  entire  scope  and  meaning  of  the  pleading.  The 
foundation  of  the  action  is  the  breach  of  the  covenant 
to  pay  rent,  and  it  is  a  matter  of  small  consequence 
that  the  description  in  the  declaration  varies  from  that 
contained  in  the  lease,  so  long  as  it  appears  that  de- 
fendant made  no  showing  that  he  was  misled  by  rea- 
son of  the  variance.  A  lease  of  the  property  de- 
scribed in  the  complaint  would  carry  the  buildings 
located  upon  it:  Harrington  v.  Watson,  11  Or.  143  (3 
Pac.  173,  50  Am.  Rep.  465).  So  would  a  demise  of 
the  buildings  carry  with  it  the  premises  necessary  for 
their  support  and  enjoyment:  Jones,  Landlord  and 
Tenant,  §  103.  That  there  is  some  variation  between 
the  evidence  and  the  complaint  may  be  conceded;  but 
it  consists  only  in  the  manner  of  describing  the 
property  demised,  leaving  the  theory  of  the  case  un- 
molested, and  hence  not  amounting  to  a  failure  of 
proof. 

Perceiving  no  error  in  the  record,  the  judgment  is 
affirmed.  Affibmbd.    Beheabinq  Denied. 


Denied  December  8,  1914. 

On  Petition  fob  Reheabino. 

(143  Pac.  1199.) 

Department  2.    Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

In  an  application  for  a  rehearing,  counsel  for  de- 
fendant suggests  a  diminution  of  the  record,  *'in  con- 
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nection  with  the  bill  of  exceptions  as  heretofore  fur- 
nished/' and  in  support  thereof  attaches  an  affidavit 
of  the  official  reporter,  wherein  '4t  is  shown  that  de- 
fendant stated  that  he  had  been  misled  by  the  variance 
in  the  description  between  the  allegations  in  the  com- 
plaint and  proofs  submitted  thereon/'  It  is  disclosed 
by  an  inspection  of  the  stenographic  notes  that  counsel 
at  the  trial  of  the  case  pointed  out  to  the  court  wherein 
he  avowed  his  client  had  been  misled  in  making  his 
defense.  It  may  well  be  doubted,  if  the  mere  declara- 
tion of  counsel  that  his  client  has  been  misled  to  his 
prejudice  is  sufficient,  even  the  counsel  in  his  recital 
comprehends  the  entire  scope  of  the  seeming  variance. 
If  the  variance  between  the  pleading  and  the  evidence 
offered  is  such  as  is  calculated  upon  its  very  face  to 
mislead  the  party,  such  as  the  court  must  have  under- 
stood as  meaning  something  else  than  that  which  is 
offered  in  proof,  the  evidence  ought  to  be  rejected ;  but 
if  the  materiality  of  the  variance  is  not  obvious  and 
apparent,  the  evidence  should  not  be  excluded,  unless 
the  party  objecting  thereto  will  satisfy  the  court  that 
he  has  been  misled  thereby.  This  aspect  cannot  be 
met  by  the  mere  statement  of  counsel  that  his  client 
has  been  misled;  but  counsel  must  go  further  and 
prove  to  the  satisfaction  of  the  court,  by  affidavit  or 
oral  testimony,  in  what  respects  his  client  has  been 
surprised  and  actually  misled  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  merits :  31  Cyc. 
703;  Allen  v.  Bunting,  18  N.  J.  Law,  299.  At  all 
events,  as  stated  in  the  original  opinion,  we  cannot 
say  that  the  variance  was  a  material  one,  in  that  it 
did  not  affect  the  gist  of  the  action  as  alleged  in  the 
complaint  Behbabinq  Denied. 
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Argaed  Oetober  15,  affirmed  November  10,  rehearing  denied  Deeem- 

ber  8,  1914. 

HAMM  V.  McKENNT. 

(144  Pae.  435.) 

▲dTMM   Poflseifllon— Prescription— Acqnisltion   of   Titl6~'<Ck>lor   of 
TiUe." 

1.  A  sheriff's  deed,  purporting  on  its  face  to  convey  property  to 
the  purchaser  at  a  foreclosure  sale,  constitutes  such  "color  of  title" 
as  will  form  a  basis  of  a  title  by  prescription,  though  the  foreclosure 
decree  was  void  or  voidable  for  want  of  jurisdiction  over  defendants 
in  the  foreclosure  suit. 

[As  to  what  is  essential  to  title  by  adverse  possession,  see  notes 
in  28  Am.  St.  Bep.  158;  88  Am.  St.  Bep.  701.] 

Appeal  and  Bzror— Harmless  Error— Unnecessary  Amendment. 

2.  Where,  in  a  suit  to  quiet  title,  plaintiff  alleged  that  she  was  the 
owner  and  in  possession  of  certain  realty  in  which  defendants,  with- 
out right,  claimed  an  estate  adverse  to  her,  permitting  plaintiff  to 
unnecessarily  amend  her  complaint  to  set  up  title  by  prescription  was 
harmless. 

Infants-— Adverse  Possession— Prescrlptire  Title— Evidence. 

3.  In  a  suit  to  quiet  title,  brought  by  the  successor  of  the  pur- 
chaser at  foreclosure  sale,  to  whom  a  sheriff's  deed  was  issued  Sep- 
tember 18,  1000,  it  appeared  that  the  mortgagor  and  his  wife  died 
before  the  foreclosure  suit,  leaving  several  minor  children,  all  of 
whom  were  of  age  in  1908,  and  that  plaintiff  and  her  predecessors 
had  been  in  continued  possession  under  the  sheriff's  deed  from  the 
time  of  its  issuance.  Held  that,  regardless  of  the  validity  of  the 
decree  in  foreclosure,  plaintiff  was  vested  with  title  by  prescription 
pursuant  to  Section  17,  L.  O.  L.,  which  prescribes  the  period  within 
which  actions  to  recover  the  land  might  have  been  instituted  by  the 
children  under  disability  when  Ihe  cause  of  action  accrued. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 
Department  1.    Statement   by  Mb.   Justice   Bub- 

KETT. 

This  is  a  suit  by  Mary  Hamm  against  Gertrude  Mo- 
Kenny,  Line  McKenny,  Maria  Prothero,  William 
Prothero,  Annie  Lee,  William  V.  Lee,  Daisie  Grimm, 
Ed.  Grimm,  Minnie  Moore,  Benjamin  Pelcher,  Alice 
May  Bolan,  Eva  Milan,  Herbert  Milan,  Howard  Milan, 
and  also  all  other  persons  or  parties  unknown  to  quiet 


348  Hamm  i;.  McKennt.  [73  Or. 

title  in  which  the  plaintiff  alleges  that  she  is  the  owner 
and  in  possession  of  certain  real  property  in  which 
the  defendants  claim  an  estate  adverse  to  the  plaintiff, 
but  without  any  right  whatever. 

Denying  the  plaintiff's  assertion  of  ownership,  the 
defendants  admit  that  they  claim  an  interest  in  the 
realty  in  question  amounting  to  a  cloud  upon  the 
plaintiff's  estate.  They  claim  to  deraign  title  from 
their  ancestor,  S.  W.  Milan,  who  with  his  wife  exe- 
cuted a  mortgage  on  the  premises  and  afterward  died, 
leaving  children,  some  of  whom  are  defendants  here, 
the  remaining  defendants  being  either  descendants  of 
deceased  children  of  the  original  mortgagor  or  related 
to  them  by  marriage.  They  trace  the  history  of  a 
foreclosure  suit  based  upon  the  mortgage  mentioned 
and  resulting  in  a  sale  of  the  premises,  but  they  con- 
tend that  the  proceedings  were  so  defective  that  plain- 
tiff is  no  more  than  a  mortgagee  in  possession.  They 
pray  for  a  decree  adjudging  them  to  be  the  owners  in 
fee  of  the  property,  and  pray  that  the  court  allow 
them  to  redeem  the  same  from  the  mortgage  and  order 
a  sale  of  the  premises  for  that  purpose. 

The  new  matter  in  the  answer  is  traversed  in  many 
particulars,  and  the  plaintiff  affirmatively  replies  that : 

''She  has  been  in  the  open,  notorious  and  adverse 
possession  of  said  property,  claiming  to  own  the  same 
for  more  than  10  years  last  past." 

From  a  decree  in  favor  of  the  plaintiff  quieting  her 
title  to  the  property,  the  defendants  appeal. 

Affibmed.    Beheabing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Westbrook  d  Westbrook  and  Mr.  A.  Hansen, 
with  oral  arguments  by  Mr.  H.  S.  Westbrook  and  Mr. 
Hansen, 
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For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Masters,  Brice  d  Masters,  with  oral  argu- 
ments by  Mr.  W.  T.  Masters  and  Mr.  W.  H.  Masters. 

Mr.  Justice  Bubitbtt  delivered  the  opinion  of  the 
conrt 

It  appears  that  the  mortgagor  and  his  wife  both 
died  prior  to  the  foreclosure  of  the  mortgage.  Sur- 
viving them  were  their  children,  Alfred  Milan,  and 
their  daughter,  Gertrude  McKenny,  both  of  whom  ap- 
pear to  have  been  above  the  age  of  majority  at  that 
time.  The  next  child  was  Elizabeth  Milan,  bom  April 
9,  1881,  and  past  17  years  of  age  when  the  foreclosure 
suit  was  begun  on  November  2,  1898.  She  afterward 
married  Benjamin  Pelcher,  and  died  in  1903.  She  left 
as  her  sole  heir  Alice  May  Bolan,  so  named  in  this  suit 
because  she  was  adopted  by  a  man  named  Bolan.  Her 
age  is  given  in  the  testimony  at  11  years.  The  three 
remaining  children  of  the  original  mortgagor  were 
Marie  Milan,  Daisy  Milan  and  Annie  Milan,  the  lat- 
ter of  whom  was  the  youngest  of  all  the  children,  and 
aged  12  years  at  the  conmiencement  of  the  foreclosure 
suit.  Alfred  Milan  died  in  March,  1906,  and  his  wife 
in  November  of  that  year,  leaving  three  children,  Her- 
bert, aged  14,  Eva,  11,  and  Howard,  9  years,  at  the 
hearing  of  this  suit.  The  foreclosure  suit  resulted  in 
a  sheriff's  sale,  at  which  the  mortgagee  became  the 
purchaser  and  entered  into  possession.  The  sheriff's 
deed  to  her  bears  date  September  18,  1900,  and  the 
defendants  here  claim  from  the  original  mortgagee, 
purchaser  at  the  foreclosure  sale,  by  a  duly  executed 
conveyance.  The  testimony  discloses  continued  pos- 
session by  the  plaintiff  and  her  predecessors  under  the 
sheriff's  deed  to  the  present  time. 
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1,  2.  Passing  the  question  of  whether  this  defense  is 
available  as  against  the  objection  that  it  is  a  collateral 
attack  npon  the  decree,  the  controversy  will  be  deter- 
mined upon  whether  or  not  the  plaintiff  has  title  by 
prescription.  In  passing  we  note  that  at  the  trial  the 
plaintiff  was  permitted  to  amend  her  complaint  to  the 
effect  ''that  plaintiff  had  been  in  the  open,  notorious 
and  adverse  possession  of  the  property,  claiming  to 
own  same  under  color  of  title  for  more  than  ten  years 
last  pasty"  which  amendment  was  denied  by  the  de- 
fendants. The  defendants  objected  to  this  change  in 
the  complaint  and  contend  that  it  was  asserting  a  dif- 
ferent cause  of  suit.  We  regard  this  as  negligible  be- 
cause the  plaintiff  was  entitled  to  prove  her  allegation 
of  ownership  by  testimony  establishing  title  by  ad- 
verse possession.  As  said  in  Neal  v.  Davis,  53  Or. 
423,  435  (99  Pac.  69,  73) : 

''The  defendants  have  also  pleaded  title  in  fee  in 
themselves  which  is  also  denied  by  the  reply.  But  to 
prove  such  averment  defendants  are  not  to  be  confined 
to  evidence  of  a  paper  title,  or  to  a  title  derived 
through  the  deed  from  Mrs.  Neal,  as  apparently  it  has 
been  assumed  by  counsel,  but  evidence  on  their  part 
of  adverse  possession  of  the  property  for  the  stotn- 
tory  period  extinguishes  adverse  titles  and  ripens  into 
a  perfect  title  in  the  possessor  and  becomes  a  vested 
right  as  though  evidenced  by  a  written  title'*  (citing 
Parker  v.  Metzger,  12  Or.  407  (7  Pac.  518) ;  Joy  v. 
Stump,  14  Or.  361  (12  Pac.  929) ;  Mitchell  v.  CampbeU, 
19  Or.  198  (24  Pac.  455) ;  Gardner  v.  Wright,  49  Or. 
609  (91  Pac.  286). 

The  amendment  to  the  complaint  was  unnecessary, 
but  was  harmless  error. 

The  contention  of  the  defendants  that  the  plaintiff 
merely  occupies  the  position  of  a  mortgagee  in  posses- 
sion, and  that  on  account  of  such  relationship  to  the 
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property  they  are  entitled  to  redeem  it  from  the  lien 
of  the  mortgage,  is  erroneous.  This  proposition 
would  be  sound  if  the  plaintiff  or  her  predecessors  in 
interest  had  entered  into  the  possession  of  the  mort- 
gaged premises  by  the  consent  of  the  mortgagor,  and 
an  effort  to  redeem  had  been  initiated  within  the  limi- 
tation period  prescribed  by  the  statute.  The  right  to 
foreclose  a  mortgage  and  the  right  to  enforce  redemp- 
tion of  the  property  from  its  lien  are  correlative  in 
their  nature,  and  they  are  governed  by  like  limitations. 
The  record,  however,  clearly  establishes  that  the  plain- 
tiff and  her  predecessors  in  interest  did  not  enter  into 
possession  of  the  premises  by  the  consent  of  the  mort- 
gagor or  his  heirs,  the  defendants  here.  The  posses- 
sion was  obtained  through  the  hostile  proceeding  of  a 
suit  in  equity  having  for  its  object  the  extinguishment 
of  the  title  of  the  defendants.  Conceding  for  the  pur- 
pose of  the  discussion  that  the  decree  was  voidable  or 
even  void  for  want  of  jurisdiction  over  the  person  of 
some  or  all  the  defendants  in  the  foreclosure  suit,  yet 
the  sheriff's  deed  purporting  on  its  face  to  convey  the 
property  to  the  purchaser  at  the  sale  constitutes  such 
color  of  title  or  claim  of  right  as  will  form  the  basis  of 
an  estate  in  fee  simple  by  prescription,  provided  the 
purchaser  takes  actual  possession  of  the  premises  un- 
der the  deed  and  maintains  it  openly,  continuously, 
notoriously  and  adversely  to  the  defendants  and  in 
other  respects  for  the  length  of  time  necessary  to  con- 
stitute title  by  prescription.  In  H.  B.  Claflin  Co.  v. 
Middlesex  Banking  Co.  (C.  C),  113  Fed.  958,  on  this 
point  the  court  said: 

''The  possession  of  the  banking  company,  taken  on 
the  27th  of  November,  1894,  was  adverse  to  the  mort- 
gagor, his  grantees,  and  everyone  else.  Had  the 
banking  company  or  its  trustee  taken  possession  of 
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the  premises  as  mortgagees,  without  the  foreclosure 
proceeding,  then  the  result  would  be  different,  and 
their  possession  would  not  have  been  adverse:  Jones, 
Mortgages,  §  703.  But  when  there  was  a  foreclosure, 
although  that  foreclosure  was  voidable,  and  posses- 
sion was  taken  under  the  trustee's  deed,  this  was 
notice  to  everybody  that  the  possession  .was  under 
claim  of  absolute  ownership,  and  not  as  a  mortgagee, 
and  such  a  repudiation  of  the  trust  as  sets  the  statute 
of  limitations  in  operation" — citing  many  authorities. 

In  Brynjolfson  v.  Dagner,  15  N.  D.  332  (109  N.  W. 
320,  125  Am.  St.  Rep.  595),  speaking  of  the  defend- 
ant in  a  similar  position,  the  court  said : 

**It  may  be  true  that  Dagner  was  in  a  position  to 
claim  the  rights  of  a  mortgagee  in  possession  by  rea- 
son of  the  facts  just  mentioned,  and  that  a  court  of 
equity  would,  if  the  circumstances  required  it,  sustain 
that  claim,  in  order  to  protect  and  adjust  the  rights 
of  the  parties  with  respect  to  the  land.  Counsel,  how- 
ever, falls  into  the  error  of  assuming  that  Dagner 
was  in  fact  a  mortgagee  in  possession,  because  a  court 
of  equity  might  treat  him  as  such  under  certain  cir- 
cumstances. There  is  a  wide  distinction  between  an 
actual  mortgagee  in  possession  and  one  who  in  equity 
may  be  dealt  with  as  such  in  order  to  afford  equitable 
relief.  The  fiction  by  which  an  adverse  claimant  is 
deemed  a  mortgagee  in  possession  is  resorted  to  and 
applied  after  the  adverse  claim  is  found  to  be  invalid, 
but  the  defeated  claimant  is  nevertheless  entitled  to 
equitable  relief.  In  short,  in  order  to  place  appellants 
in  the  position  of  mortgagees  in  possession,  we  must 
first  decide  that  their  adverse  claim  is  invalid.  It  will 
be  seen,  then,  that  respondent's  argument  is  utterly 
illogical.  It  not  only  virtually  admits  the  adverse 
possession,  which  is  the  very  fact  which  it  seeks  to 
disprove,  but  also  assumes  that  plaintiff  can  question 
the  validity  of  the  adverse  claim,  which  is  the  very 
thing  which  Section  7002  forbids  one  in  his  position 
to  do.  We  do  not  wish  to  be  understood  as  admitting 
that  an  actual  or  conventional  mortgagee  in  possession 
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may  not,  under  some  circmnstances,  hold  possession 
adversely  to  the  mortgagor/* 

See,  also,  Bradbury  v.  Dvmond,  80  Ark.  82  (96  S.  W. 
390,  11  L.  R.  A.  (N.  S.)  772) ;  Rogers  v.  Benton,  39 
Minn.  39  (38  N.  W.  765, 12  Am.  St.  Rep.  613) ;  Russell 
V.  Lumber  Co.,  45  Minn.  376  (48  N.  W.  3) ;  Jettison  v. 
Hallorcm,  44  Minn.  199  (46  N.  W.  332) ;  Goodett  v. 
Starr,  127  Ind.  198  (26  N.  E.  793) ;  Sutton  v.  Jenkins, 
147  N.  C.  11  (60  S.  E.  643) ;  Mears  v.  Somers  Land  Co., 
18  N.  D.  384  (121  N.  W.  916) ;  Mitchett  v.  Vest,  157 
Iowa,  336  (136  N.  W.  1054) ;  Jone5  v.  HUler,  65  Fla. 
532  (62  South.  583) ;  Power  v.  Kitching,  10  N.  D.  254 
(86  N.  W.  737,  88  Am.  St.  Rep.  691);  Waldron  v. 
Harvey,  54  W.  Va.  608  (46  S.  E.  603, 102  Am.  St.  Rep. 
959) ;  Joplin  Brewing  Co.  v.  Payne,  197  Mo.  422  (94 
S.  W.  896,  114  Am.  St.  Rep.  770).  It  is  plain  from 
the  precedents  cited  that  title  by  adverse  possession 
was  initiated  in  favor  of  the  plaintiff  and  her  prede- 
cessors in  interest  at  least  as  early  as  September  18, 
1900,  the  date  of  the  sheriff's  deed. 

3.  The  remaining  question  to  be  determined  is 
whether  the  testimony  shows  that  this  condition  of 
affairs  continued  for  the  requisite  period.  It  is  said 
in  Section  17,  L.  0.  L.,  that: 

**If  any  person  entitled  to  bring  an  action  men- 
tioned in  this  chapter,  or  to  recover  real  property  *  * 
be  at  the  time  the  cause  of  action  accrued,  *  •  within 
the  age  of  twenty-one  years ;  *  *  the  time  of  such  dis- 
ability shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action,  but  the  period  within 
which  the  action  shall  be  brought  shall  not  be  extended 
more  than  five  years  by  any  such  disability,  nor  shall 
it  be  extended  in  any  case  longer  than  one  year  after 
such  disability  ceases/' 

U  Or.— 29 
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We  proceed  to  apply  this  section  to  the  descendants 
of  the  mortgagor.  Alfred  Milan,  the  son,  died  in 
March,  1906.  Considering  the  fact  that  he  was,  at  all 
the  time,  above  the  age  of  majority,  we  note  that  for 
nearly  six  years  after  the  date  of  the  sheriff 's  deed  he 
was  living  and  the  statute  of  limitations,  or,  in  other 
words,  the  prescriptive  period,  was  running  against 
him.  Annie  Milan,  the  youngest  daughter,  was  12 
years  of  age  at  the  commencement  of  the  foreclosure 
suit.  Her  disability  of  minority  would  expire  in  9 
years  afterward,  or  in  1907.  Adding  the  additional 
prolongation  of  one  year,  the  prescription  would  reach 
its  consummation  against  her  November  2,  1908.  The 
same  is  true  of  her  older  sisters,  parties  to  this  suit 
Respecting  Elizabeth  Milan,  who  was  17  years  of  age 
at  the  beginning  of  the  suit,  we  note  that  she  died  in 
1903,  at  the  age  of  22  years,  she  having  been  bom  in 
1881.  It  is  apparent,  therefore,  that  the  suit  had  be- 
gun its  operation  as  against  her  also.  Upon  this  point 
we  advert  to  Northrop  v.  Marqriam,  16  Or.  173  (18 
Pac.  449).  In  that  case  Northrop,  the  decedent,  had 
made  a  will  bequeathing  his  property  to  his  wife  and 
his  three  living  children.  In  eight  months  after  his 
death  there  was  bom  to  his  widow  a  posthumous  child, 
Hettie  Northrop.  The  defendant  in  the  suit  claimed 
under  a  deed  from  the  executrix  of  the  will,  which 
authorized  her  to  sell  the  property.  Hettie  lived  three 
years  and  died,  leaving  as  her  heirs  her  mother  and 
her  two  brothers  and  a  sister.  The  action  was  eject- 
ment against  Marquam,  who  claimed  title  by  prescrip- 
tion  under  the  deed  which  he  claimed  was  color  of  title 
suflScient  to  support  his  prescriptive  right.  The  court, 
while  sustaining  his  claim  to  three  fourths  of  the  prop- 
erty, held  that  the  will  was  utterly  void  as  to  Hettie; 
no  mention  having  been  made  in  the  will  about  her. 
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ConsideriBg  the  question  of  what  effect  the  statute  of 
limitations  had  upon  the  interest  in  the  land  in  contro- 
versy which  descended  to  Mrs.  Northrop  upon  the 
death  of  Hettie  and  which  became  vested  in  the  other 
children  after  their  mother's  death,  the  court  said: 

*  *  The  same  principles  of  law  must  be  applied  to  this 
interest,  which  is  applicable  to  the  others,  except  that 
if  Marquam's  possession  was  adverse  during  the  life- 
time of  Mrs.  Northrop,  and  she  had  notice  of  such  ad- 
verse possession,  then  the  statute  of  limitations  com- 
menced to  run  as  against  such  interest  and  was  not 
stopped  by  her  death.  The  rule  is  subject  to  but  few 
exceptions  that  when  the  statute  of  limitations  has 
once  commenced  to  run,  in  any  case  it  will  not  cease  to 
be  arrested  in  its  operation  by  any  subsequent  event 
not  within  the  saving  clause  of  the  statute.  *  •  Mrs. 
Northrop  did  not  labor  under  any  disability  at  the 
time  this  descent  was  cast  upon  her,  and  she  was  capa- 
ble of  being  informed  and  having  notice  of  the  nature, 
character  and  extent  of  Marquam's  possession,  and 
whether  it  was  adverse  or  not." 

In  the  case  at  bar  all  the  children  of  the  mortgagor 
arrived  at  the  age  of  majority  and  were  subject  to  all 
the  burdens  of  the  statute  of  limitations,  which  com- 
menced to  run  against  them  and  expired  so  as  to  pre- 
clude their  descendants  from  claiming  any  title  here. 
The  result  is  that  the  decree  of  the  Circuit  Court  is 
aflSrmed.  Affibmed.    Beheabing  Denied. 

Mb.  Chief  Justice  McBBmE,  Mb.  Justice  Moobb 
and  Mb.  Justice  Ramsey  concur. 
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Argued  October  2,  reverted  NoTember  10,  rebearing  denied  Decem- 
ber 8,  1914. 

MoCARTT  V.  HELBLINQ. 

(144  Pac.  499.) 

Vendor  and  Pnrchaecr   Ooatract  to  8til  I«iid— Onutroctloii— Ab- 
■tract  of  Title— Marketoble  Titian 

1.  A  homestead  entrjrman's  agreement  to  sell  real  estate  and  far- 
nisb  an  abstract  of  title  thereto  binds  him  to  convey  a  good  market- 
able title  based  on  a  previously  issned  patent. 

[As  to  what  is  marketable  title,  see  note  in  132  Am.  St.  Rep. 
991.] 

Vendor  and  PnrdiaMr — Contract  to  Sell  Land*— Time  of  Performance 
— ^Waiver. 

2.  Where,  after  expiration  of  the  time  limit  specified  in  a  contract 
for  the  sale  of  land  for  completing  the  transaction,  the  vendors  con- 
tinued negotiations  and,  by  the  deposit  of  deeds  in  escrow  and  other 
conduct,  treated  the  contract  as  yet  in  existence  and  valid,  they 
waived  their  right  to  insist  that  it  had  expired  by  limitation. 

Qpedflc  Performance— Contract  to  Sell  ZAnd — Sabseqoent  Agreement 
— Sofllciencjr  of  Svldenca* 

3.  Evidence,  in  a  suit  to  enforce  specific  performance  of  a  con- 
tract to  sell  and  convey  realty,  held  sufficient,  though  conflicting,  to 
show  that  the  contracting  parties  agreed  that  the  time  fixed  by  the 
contract  to  close  the  transaction  should  be  extended  until  a  patent 
to  toe  land  was  issued  by  the  government  and  recorded  and  plaintiff 
given  notice  thereof. 

[As  to  specific  performance  of  optiona,  see  note  in  118  Am.  St 
Bep.  592.] 

Public  Landa— 'Tatent** 

4.  A  "patent"  is  an  instrument  by  which  the  United  States  con- 
veys, to  persons  entitled  thereto,  the  legal  fee-simple  title  to  public 
lands. 

Specific  Performance  —  Contract  to  Sell  Land — Blgbt  of  Action — 
Wairer— Public  Lands. 

5.  Where  a  contract  for  the  sale  of  land  within  a  stated  time 
bound  the  vendor  to  furnish  an  "abstract  of  title''  thereto,  the  par- 
chaser's  refusal  to  complete  the  transaction  until  a  government  pat- 
ent to  the  land  was  issued  and  recorded  did  not  preclude  him  from 
suing  to  specifically  enforce  the  contract  after  notice  to  him  of  tlie 
recording  of  the  patent,  though  at  the  time  of  his  refusal  the  re- 
ceiver's final  certificate  had  been  issued;  a  homestead  entryman,  wbo 
had  received  the  receiver's  final  certificate,  though  having  an  equi- 
table title  which  he  may  convey,  not  having  a  legal  title,  such  aa  is 
implied  by  the  term  "abstract  of  titlOi"  until  the  patent  has  been 
issued  and  recorded. 
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Vendor  and  PuzcbMer  —  PtirdiMe  Iffoiiay— -Interest — Persons  Liable 
— Extension  of  Option. 

6.  Where  the  Tenders  were  unable  to  give  good  title  at  the  time 
stipulated  therefor  and  for  payment  of  the  balance  of  the  purchase 
money,  and  the  time  was  extended  without  any  agreement  by  the 
porehaser  to  pay  interest  on  the  unpaid  purchase  money,  the  pur- 
chaser was  not  Uable  for  such  interest. 

Specific  Performance—Tender  of  Consideration— Kecessitj. 

7.  Where  the  purchaser  arranged  for  payment  of  the  purchase 
money  with  the  bank  with  which  the  vendors  had  deposited  deeds 
in  escrow  to  be  taken  up  in  such  time  as  the  title  to  the  land  should 
be  perfected  by  the  issuance  and  recordinff  of  a  government  patent, 
and  the  bank  was  ready  at  all  times  after  die  recording  of  the  patent 
to  pay  the  money  for  the  purchaser  when  the  deeds  should  be  ready 
for  delivery,  and  it  appeared  that  any  actual  tender  would  have  been 
refused  by  the  vendor,  failure  of  the  purchaser  to  make  an  actual 
tender  did  not  preclude  him  from  suing  to  enforce  specific  perform- 
ance of  the  contract. 

Qpedflc  Performance — Ckmtract  to  Oonvey  Land—Defense  —  Statnta 
of  Frauds. 

S.  That  a  parol  agreement  to  extend  the  time  of  performance  of 
a  contract  to  convey  land  is  void  under  the  statute  of  frauds  will 
not  preclude  the  purchaser  from  enforcing  specific  performance,  after 
expiration  of  the  original  time  limit,  of  the  contract  to  convey,  where 
the  vendor  is  not  only  at  fault  for  the  entire  delay,  but  has  waived 
the  delay  of  performance  by  the  purchaser. 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

This  is  a  suit  by  James  A.  McCarty  against  Louis 
Helbling  and  Oscar  Barnes  to  enforce  the  specific  per- 
formance of  a  contract  for  sale  of  real  property. 
From  a  decree  in  favor  of  defendants,  plaintiff  ap- 
peals. The  facts  are  set  forth  in  the  opinion  of  the 
court.  Bbvbbsed  and  Bemanded. 

Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Conley  £  De  Neffe,  with  an  oral  argument  by 
Mr.  F.  M.  De  Neffe. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Thomas  O^Day  and  Mr.  J.  M.  Haddock,  with  an 
oral  argument  by  ifr.  O'Day^ 
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Department  1.  Mb.  Justice  Bamsey  delivered  the 
opinion  of  the  court. 

This  is  a  suit  in  equity  to  ohtain  a  decree  for  the 
specific  performance  of  a  written  contract  or ' '  option ' ' 
for  the  sale  and  conveyance  of  real  property.  The  de- 
fendant Helbling  is  the  owner  in  fee  of  the  southwest 
quarter  of  section  34  in  township  20  south,  range 
4  west,  of  the  Willamette  meridian,  containing  160 
acres,  and  the  defendant  Barnes  is  the  owner  in  fee  of 
the  east  half  of  the  northeast  quarter  of  section  8  in 
township  21  south,  range  4  west,  of  the  Willamette 
meridian,  containing  80  acres. 

On  November  8,  1909,  a  contract  or  *' option''  in 
writing  was  executed  to  J.  S.  Milne  by  the  defendants 
through  their  agent,  M.  G.  Griflin,  of  which  the  follow- 
ing is  a  copy: 

''Option. 
*'For  Agreement  of  Sale  of  Eeal  Estate. 

'*November8, 1909. 
**I  hereby  agree  to  sell  to  J.  S.  Milne  of  Cottage 
Grove,  Oregon,  or  assigns,  at  any  time  within  thirty 
(30)  days  from  date  hereof,  the   following  described 
real  estate,  situate  in  the  county  of  Douglas  and  Lane, 
in  the  State  of  Oregon,  to  wit :  The  E.  1/2  of  the  N.  E. 
%  of  section  8,  township  21  S.,  range  4  W.,  containing 
80  acres,  more  or  less.    And  also  the  S.  W.  %  of  sec- 
tion 34  in  township  20  S.,  of  range  4  W.,  containing 
160  acres,  more  or  less.     The  total  price,  $7,540.00, 
payable  as  follows,  to  wit :  $100.00,  the  receipt  of  which 
was   acknowledged   September   10,  1909;  $400.00,  the 
receipt  of    which   was    acknowledged    September  27, 
1909;   $1,500.00,  the   receipt  of  which  is   hereby  ac- 
knowledged, paid  this  date.    Which  is  credited  to  him 
should  he   complete   the   purchase  on   terms  named, 
otherwise  said  sums  to  be  retained  as  liquidated  dam- 
ages and  commissions  for  our  own  use  (M.  G.  GriflBn, 
Louis  Helbling  and  Oscar  Barnes). 
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**I  agree  to  furnish  abstract  of  title  to  these  lands 
to  J.  S.  Milne,  his  heirs  and  assigns.  Time  is  of  the 
essence  of  this  agreement.  (The  above-mentioned 
payments  to  be  forfeited,  if  terms  are  not  complied 
with.)  Terms  are  thirty  (30)  days  from  date:  $760.00 
to  Oscar  Barnes  and  $1,270.00  to  Louis  Helbling ;  bal- 
ance, note  and  mortgage  to  said  Oscar  Barnes  and 
Louis  Helbling,  as  their  interest  may  appear  (se- 
cured) ten  per  cent  interest,  six  months. 

**M.  G.  Griffin, 
**Duly  Authorized  Agent  for  Owners. 

**I  accept  the  foregoing  agreement  and  will  abide 
by  its  terms.  J.  S.  Milne. 

**We  accept  the  foregoing  agreement  and  will  abide 
by  its  terms.  Louis  Helbling. 


**  Witnesses: 

**L  J.  FiSHBB. 

**Jbbome  Brant.'' 


**  Oscar  Barnes. 


M.  G.  Griffin  was  the  agent  of  the  defendants,  and 
they  approved  the  said  contract  as  is  shown  supra. 
J.  S.  Milne  was  acting  for  other  parties.  The  total 
price  agreed  to  be  paid  for  said  two  tracts  of  land  was 
$7,540.  Milne  had  paid  thereon,  in  two  partial  pay- 
ments, the  sum  of  $500,  and  he  paid  at  the  time  of  the 
execution  of  said  contract  $1,500  additional,  making  a 
total  of  $2,000  that  Milne  paid  thereon,  leaving  unpaid 
on  the  purchase  price  of  said  property  the  sum  of 
$5,540. 

Said  contract  states  that  'Hime  is  the  essence" 
thereof,  and  that  said  amounts  so  paid  were  to  be  for- 
feited if  the  terms  of  said  agreement  should  not  be  per- 
formed. By  the  terms  of  said  contract,  there  were 
to  be  paid  in  30  days  from  the  date  thereof,  $760  to  the 
defendant  Barnes,  and  $1,270  to  the  defendant  Helb- 
ling ;  said  amounts  to  be  so  paid  in  30  days  aggregating 
$2,030.    The  balance  that  would  have  remained  after 
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making  said  payments,  if  they  had  been  made,  was 
$3,510.  For  this  amount,  a  note  and  a  mortgage  were 
to  have  been  made  to  the  defendants,  payable  in  six 
months,  with  interest  thereon  at  the  rate  of  10  per  cent 
per  annum.  Griffin  agreed  to  furnish  Milne  or  his 
assigns  an  abstract  of  title  to  said  premises.  By  said 
contract.  Griffin,  for  the  defendants,  agreed  to  sell  said 
real  premises  to  Milne  or  his  assigns,  at  any  time 
within  30  days  from  the  date  of  said  agreement. 

The  tract  owned  by  the  defendant  Barnes  was  a 
homestead.  He  had  completed  his  residence  and  cul- 
tivation thereof,  and  had  made  his  final  proof  and  had 
received  the  receiver's  final  certificate  for  said  home- 
stead; but  at  the  date  of  said  contract  he  had  not  re- 
ceived his  patent  for  said  land,  but  was  expecting  to 
receive  it  soon. 

An  abstract  for  the  Barnes  tract  failed  to  show  that 
a  patent  for  his  land  had  been  issued  by  the  United 
States.  Soon  after  the  execution  of  said  contract, 
J.  S.  Milne,  for  a  valuable  consideration,  assigned  the 
same  to  the  plaintiff,  James  A.  McCarty,  and  he  is  the 
owner  and  holder  thereof,  as  trustee.  The  30  days 
for  the  completion  of  the  purchase  of  said  property 
imder  the  terms  of  said  contract  expired  on  December 
8,  1909 ;  but  negotiations  between  the  parties  for  said 
sale  continued  for  months  thereafter. 

The  complaint  alleges,  inter  alia,  the  following: 

^^That  defendants  were  not  able,  until  some  time 
after  the  expiration  of  30  days  from  said  November 
8,  1909,  and,  to  wit,  on  or  about  March  11,  1910,  to 
furnish  a  good  merchantable  title  to  said  land,  for  the 
reason  that  said  defendant  Oscar  Barnes  did  not  have 
a  United  States  patent  to  a  portion  of  said  land. 
That  on  or  about  December  24,  1909,  defendants  and 
the  plaintiff,  taking  into  consideration,  and  on  ae- 
count  of,  the  fact  that  defendant  Oscar  Barnes  did  not 
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yet  have  said  patent^  mutually  agreed  that  the  per- 
formance of  all  acts  and  things  which  under  said  con- 
tract dated  November  8,  1909,  were  to  be  performed 
within  30  days  from  said  November  8,  1909,  should  be 
deferred  and  postponed  until  defendants  should  re- 
ceive and  have  recorded  in  the  county  records  of  the 
proper  county  the  said  patent  to  said  land,  and  until 
defendants  should  have  notified  the  plaintiff  of  the 
recording  of  said  patent;  and  at  the  same  time  it  was 
further  mutually  agreed  that  in  consideration  of  the 
postponement  of  the  performance  of  said  contract,  as 
aforesaid,  the  plaintiff  should  pay  to  the  defendants, 
and  the  plaintiff  did  then  pay  to  the  defendants,  and 
the  defendants  accepted  from  the  plaintiff,  the  sum 
of  $70.78,  as  interest,  at  the  rate  of  10  per  cent  per 
annum  on  the  sum  of  $5,540,  being  the  unpaid  portion 
of  said  purchase  price,  from  November  8, 1909,  to  said 
December  24,  1909;  and  that,  in  consideration  of  the 
payment  of  said  interest  money,  the  defendants  agreed 
to  waive,  and  did  waive,  whatever  rights  they  had  to 
insist  on  said  contract  being  performed  by  said  plain- 
tiff within  said  30  days,  in  accordance  with  its  said 
provisions.  That  on  the  said  date  it  was  further  mu- 
tually agreed  by  and  between  the  defendants  and 
plaintiff  that  upon  receipt  of  said  notice  the  plaintiff 
should  deposit  in  escrow  with  Hartman  &  Thompson, 
bankers,  at  Portland,  Oregon,  for  the  use  and  benefit 
of  defendants,  the  sum  of  $2,030  to  cover  said  pay- 
ments of  $760  and  $1,270  respectively,  as  aforesaid, 
together  with  a  promissory  note,  dated  on  the  same 
date,  signed  by  the  plaintiff,  in  favor  of  the  defend- 
ants, in  the  sum  of  $3,510,  due  in  six  months  from  the 
date  thereof,  with  interest  at  the  rate  of  10  per  cent 
per  annum,  payable  semi-annually,  together  with  a 
properly  executed  mortgage  on  said  premises  as  se- 
curity for  said  note,  said  mortgage  to  be  signed  by  the 
plaintiff,  and  was  to  be  in  favor  of  the  defendants, 
and  dated  the  same  date  as  said  note ;  and  that  simul- 
taneously with  the  deposit  of  said  sums  of  money  and 
the  said  promissory  note  and  mortgage  as  aforesaid, 
it  was  agreed  that  defendants  should  deposit  with  said 
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Hartman  &  Thompson  properly  executed  deeds  of 
general  warranty,  conveying  all  of  said  land  to  plain- 
tiff, free  and  clear  of  all  liens  and  encmnbrances, 
together  with  a  complete  abstract  of  title  to  said  land 
certified  to  as  of  that  date,  showing  a  good  merchant- 
able title  to  said  land  in  the  defendants.  That  defend- 
ants recorded  said  patent  in  the  county  records  of 
Douglas  County,  Oregon,  on  or  about  March  11,  1910, 
but  did  not  notify  plaintiff  thereof  until  on  or  about 
May  11,  1910,  and  that  immediately  after  receiving 
said  notice  plaintiff  deposited  with  said  Hartman  & 
Thompson,  for  the  use  and  benefit  of  defendants,  in 
accordance  with  the  terms  of  said  contract,  the  sums 
of  $760  and  $1,270,  together  with  a  properly  executed 
promissory  note  for  $3,510  in  favor  of  the  defendants, 
together  with  a  mortgage  on  said  land  for  the  sum  of 
$3,510  to  secure  said  note,  in  accordance  with  the  terms 
of  said  contract,  and  plaintiff  immediately  thereafter 
notified  defendants  that  said  sums  of  $760  and  $1,270 
and  said  note  and  mortgage  had  been  deposited  as 
aforesaid.  That  defendants  have  failed,  neglected 
and  refused  to  deposit  with  said  Hartman  &  Thompson 
properly  executed  deeds  and  an  abstract  of  title  to  the 
said  premises  in  accordance  with  said  contract,  and 
defendants  still  refuse  to  deposit  same,  and  to  carry 
out  their  part  of  said  contract.  That  plaintiff  left 
said  sums  of  $760  and  $1,270  and  said  promissory  note 
and  mortgage  on  deposit  as  aforesaid,  with  said  Hart- 
man &  Thompson,  for  a  reasonable  length  of  time, 
to  wit,  until  June  16,  1910,  and  that  defendants  knew 
that  said  sums  of  money,  note  and  mortgage  were  thus 
on  deposit,  and  that  on  and  ever  since  said  May  11, 
1910,  plaintiff  was,  and  now  is,  ready,  able  and  willing 
to  complete  the  purchase  of  said  premises  in  accord- 
ance with  the  terms  of  said  contract,  and  has  been  able, 
ready  and  willing  to  pay  said  sum  of  $2,030  and  to 
deliver  said  note  and  mortgage,  and  that  at  divers  and 
sundry  times  since  said  May  11,  1910,  plaintiff  has 
notified  defendants  of  his  readiness  and  willingness  to 
carry  out  his  part  of  said  contract  as  aforesaid,  and 
that  at  all  such  times  defendants  have  refused,  and 
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now  refuse,  to  perform  their  part  of  said  contract. 
That  plaintiff  has  done  and  performed  all  acts  and 
things  to  be  done  and  performed  by  him  under  said 
contract,  and  is  now  able,  ready,  anxious  and  willing 
to  perform  his  part  of  said  contract  in  every  respect 
whatsoever  necessary  for  the  completion  of  the  per- 
formance of  the  same,  and  is  ready,  able  and  willing 
at  any  time  that  your  honorable  court  may  direct,  to 
deposit  with  the  clerk  of  this  court,  for  the  use  and 
benefit  of  defendants,  said  sum  of  $2,030  and  said  note 
and  mortgage,  in  performance  of  his  part  of  said 
contract. '  * 

The  answer  of  the  defendants  denied  nearly  every 
allegation  of  the  complaint  and  set  up  some  affirmative 
matter.  The  plaintiff  was  permitted  to  amend  his 
complaint  by  inserting,  after  the  word  **  provisions ' ' 
in  line  14  of  page  4  thereof,  the  following,  which  was 
deemed  denied: 

**And  also  agreed  to  waive,  and  did  waive,  any  right 
they  had  under  said  agreement  to  declare  said  agree- 
ment null  and  void,  and  to  declare  a  forfeiture  of  any 
payments  theretofore  made  under  said  agreement, 
and  plaintiff  paid  said  sum  of  $70.78  in  reliance  on  the 
agreement  of  defendants  to  waive  said  rights/' 

1.  The  patent  for  the  80  acres  of  land  belonging  to 
the  defendant  Barnes  was  issued  on  November  18, 
1909 ;  but  the  parties  did  not  know  of  its  issuance  until 
in  March,  1910.  It  was  recorded  on  March  11,  1910; 
but  the  plaintiff  did  not  know  of  the  issuance  or  the 
recording  of  the  patent  until  later. 

The  evidence  shows  that  the  plaintiff  was  not  willing 
to  close  the  deal  until  the  patent  was  issued  and  re- 
corded. By  the  agreement  set  out  supra,  the  defend- 
ants, by  their  agent,  agreed  to  sell  the  real  estate 
therein  described  and  to  furnish  an  abstract  of  title 
thereto.    We  hold  that  said  agreement  bound  the  de* 
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fendants  to  convey  a  good  marketable  title  to  said 
premises  to  Milne  or  his  assigns:  See  39  Cyc.  1309; 
31  Cyc.  632.  The  fact  that  the  defendants  agreed  to 
furnish  an  abstract  of  title  shows  that  the  vendee  was 
to  have  a  marketable  title,  and  that  such  a  title  was  to 
be  shown  by  the  abstract. 
1  Cyc.  213,  says: 

**An  abstract  of  title  is  a  memorandmn  or  concise 
statement  of  the  conveyances  and  encumbrances  which 
appear  on  the  public  records  affecting  title  to  real 
property. '  * 

Obviously,  if  the  United  States  had  not  issued  a 
patent  for  a  part  of  the  land,  an  abstract  would  not 
show  a  marketable  title  thereto  in  a  homesteader. 

2.  The  evidence  shows  that    Senator  Bingham,  as 
agent  for  the  plaintiff,  paid  the  defendants,  on  De- 
cember 24,  1909  (16  days  after  the  expiration  of  the 
30  days  mentioned  in  the  contract),  the  sum  of  $70.78. 
The  defendants  claim  that  this  was  a  payment  of  in- 
terest on  the   purchase   price  of  the   land  up  to  De-  ' 
cember  24th,  and  the  defendants  claim,  also,  that  the 
plaintiff  and  the  defendants  agreed,  when  this  money 
was  paid  on    December  24th,    that  on  the   following 
Monday  (three  days  after  that  date)  the  whole  matter 
should  be  closed  up  in  accordance   with  the  written 
agreement.    On  December  24th,  the  defendants  made 
deeds  to  the  plaintiff,  purporting  to  convey  to  him  said 
real  property,  and  placed  said  deeds  in  escrow  in  the  . 
bank  of  Hartman  &  Thompson  in  Portland,  to  be  de- 
livered to  the  plaintiff  when  he  should  pay  the  sum 
of  $2,030  and  execute  a  mortgage  or  mortgages  and  a 
note  or  notes  for  the  remainder  of  the  purchase  price. 
These  deeds  were  acknowledged  before  M.  G.  Griffin, 
a  notary  public.    He   annexed  to  said   deeds  proper 
certificates  of  acknowledgment,  but  did  not  affix  his 
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seal  thereto.  All  these  things  were  done  16  days  after 
the  expiration  of  the  30  days  stated  in  the  written  con- 
tract, and  these  facts  show  that  the  defendants  did 
not  insist  or  claim  at  that  time  that  the  time  for  com- 
pleting said  deal  had  expired  and  that  they  would  not 
go  on  with  it.  By  executing  said  deeds  and  putting 
them  in  escrow,  after  the  time  stated  in  the  written 
agreement  had  expired,  they  waived  said  provision  as 
to  time  and  recognized  that  said  contract  was  still 
alive  and  to  be  carried  out.  The  plaintiff  says  that 
this  delay  was  caused  by  the  fact  that  the  Barnes 
patent  had  not  been  received  or  recorded,  and  that  he 
was  ready  and  willing  at  all  times  to  comply  with  his 
part  of  said  contract  as  soon  as  said  patent  should  be 
received  and  recorded  and  he  should  hav€  notice 
thereof.  The  abstract  that  was  obtained  showed  that 
there  was  no  patent  of  record  for  said  land. 

Mr.  Allshaw,  cashier  of  Hartman  &  Thompson's 
bank,  with  whom  the  deeds  were  placed  in  escrow,  re- 
ferring to  what  occurred  on  the  afternoon  of  December 
24,  1909,  when  the  deeds  were  placed  in  escrow,  says 
in  part  (Ev.,  p.  92) : 

**  There  was  a  party  came  there  to  the  bank,  and  I 
was  busy,  and  they  said  they  wanted  to  put  something 
in  escrow.  *  *  I  knew  Mr.  Griffin  very  well.  I  had 
seen  Mr.  Helbling  and  Mr.  Barnes  before,  *  *  and 
this  gentleman  who  appears  to  be  Mr.  Bingham,  and 
they  had  two  deeds  which  they  wanted  to  leave  there 
in  the  bank  in  escrow  with  the  understanding  that — 
I  understand  that  there  was  some  patent  that  had  not 
been  perfected  in  regard  to  the  man  selling  this  prop- 
erty to  Mr. — ^I  think  his  name  was  McCarty.  This 
name  appeared  on  the  deeds.  Anyway,  when  this 
patent  was  perfected,  then  I  was  to  handle  the  transac- 
tion.'' 
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The  parties  do  not  agree  upon  this  point,  but  we 
think  that  the  weight  of  the  evidence  and  the  acts  of 
the  parties  show  that  the  defendants  put  their  deeds 
in  said  bank  in  escrow  with  the  agreement  that  the 
transaction   should   be   closed   up   when  the   Barnes 
patent  should  be  received  and  recorded,  and  the  plain- 
tiff has  notice  thereof,  and  that  the  completion  of  the 
matter  should  be  postponed  until    that  time.    This 
theory  is  borne  out  by  the  fact  that  Mr.  Barnes  kept 
the  final  receipt  in  his  possession  until  in  March,  1910. 
In  the  latter  part  of  February,  1910,  Barnes  wrote  to 
the  land  office  at  Boseburg,  asking  whether  the  patent 
had  been  received,  and,  learning  that  it  had,  he  sent 
the  receipt  to  the  land  office,  and  that  office  sent  him 
the  patent  and  he  had  it.  recorded.    After  it  had  been 
recorded,  Mr.  Barnes  says  that  he  took  the  patent  to 
Mr.  Daly,  one  of  the  persons  for  whom  the  plaintiff 
is  trustee,  and  showed  it  to  him.    As  late  as  May  28, 
1910,  the  defendant,  Louis  Helbling,  made  to  the  plain- 
tiff a  deed  for  his  part  of  the  real  premises  in  dispute 
and  placed  it  in  escrow  in  the  bank  of   Hartman  & 
Thompson  in  lieu  of  the  one  that  he  placed  there  on 
December  24, 1909. 

These  acts  on  the  part  of  the  defendants  show  that, 
as  late  as  May  28,  1910,  they  were  negotiating  for  the 
closing  up  of  this  deal  and  treating  it  as  still  alive. 
There  is  no  evidence,  until  after  May,  1910,  tending 
to  show  that  the  defendants  considered  said  contract 
forfeited  or  invalid  for  any  reason.  They  left  their 
deeds  in  escrow  at  the  bank. 

We  hold  that  the  defendants,  by  their  acts,  waived 
all  right  to  insist  that  said  contract  had  expired  by 
limitation,  if  they  ever  had  such  right.  In  his  work 
on  Specific  Performance  of  Contracts,  Section  394, 
Professor  Pomeroy  says: 
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'*  Whenever  time  is  made  essential  either  by  the 
nature  of  the  subject  matter  and  object  of  the  agree- 
ment, or  by  express  stipulation,  or  by  a  subsequent 
notice  given  by  one  of  the  parties  to  the  other,  the 
party  in  whose  favor  this  quality  exists — that  is,  the 
one  who  is  entitled  to  insist  upon  a  punctual  perform- 
ance by  the  other,  or  else  that  the  agreement  be 
ended — ^may  waive  his  right  and  the  benefit  of  any 
objection  which  he  might  raise  to  a  performance  after 
the  prescribed  time,  either  expressly  or  by  his  con- 
duct ;  and  his  conduct  will  operate  as  a  waiver  when 
it  is  consistent  only  with  a  purpose  on  his  part  to  re- 
gard the  contract  as  still  subsisting,  and  not  ended  by 
the  other  party 's  default.  * ' 

Waterman,  in  Section  482  of  his  treatise  on  Specific 
Performance  of  Contracts,  says  in  part: 

**An  objection  based  on  delay  will  be  waived  by  con- 
duct inconsistent  with  the  intention  to  insist  on  it, 
whether  time  were  originally  of  the  essence  of  the 
contract,  or  afterward  engrafted  on  it ;  as  by  continu- 
ing to  negotiate  and  treating  the  contract  as  still  in 
existence  after  the  time  for  fulfillment  has  expired. 
So,  it  has  been  held  that  the  examination  of  the  title 
by  the  purchaser  after  the  day  for  completion  will 
prevent  his  insisting  on  time  as  essential,  even  though 
a  formal  notice  to  abandon  the  contract  may  have  been 
given. '  * 

36  Cyc,  page  717,  says : 

*  *  The  default  as  to  time  may  be  waived  by  the  con- 
duct of  the  other  party;  as,  by  acts  recognizing  the 
contract  as  subsisting,  by  receiving  payment,  or  by 
continuing  negotiations.'' 

The  defendants  continued  negotiations  for  months 
after  the  expiration  of  the  time  stated  in  the  contract, 
and  thereby  waived  the  provision  as  to  time  of  per- 
formance stated  in  the  original  contract. 
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3.  The  defendants  contend  that  they  deposited  their 
deeds  with  the  bank  on  December  24,  1909,  and  that 
on  the  then  following  Monday  the  plaintiff  was  to  pay 
in  cash  to  them  at  the  bank  $2,030  and  give  them  a 
mortgage  or  mortgages  upon  the  land  in  dispute  for 
the  balance  of  the  purchase  price,  to  be  due  in  six 
months  from  that  date  and  to  bear  interest  at  the  rate 
of  10  per  cent  per  annum.  They  contend,  also,  that 
they  called  at  the  bank  on  the  Monday  referred  to, 
and  were  told  that  the  money  would  not  be  paid  then, 
because  Barnes'  title  to  his  part  of  the  land  was  not 
satisfactory,  for  the  reason  that  his  patent,  as  was 
then  supposed,  had  not  been  issued.  The  plaintiff 
denies  that  any  money  was  to  be  paid  on  the  Monday 
after  December  24,  1909,  and  contends  that  no  more 
money  was  to  be  paid  until  the  patent  for  the  Barnes ' 
land  should  be  issued  and  recorded  and  he  should  have 
notice  thereof,  and  Barnes  testifies  that  Daly,  one  of 
the  real  parties  in  interest,  told  him  that  the  money 
was  not  paid,  because  the  patent  was  not  on  record, 
etc.  He  says  that  he  kept  the  final  receipt  until  he 
sent  it  to  the  land  office  in  March,  1910,  to  obtain  the 
patent,  and  that  he  never  showed  it  to  the  plaintiff  or 
to  Daly.     The   patent   was   issued  on  November   18, 

1909,  but  this  fact  was  not  known  to  any  of  the  parties 
until  March,  1910.     It  was  recorded  about  March  11, 

1910.  Mr.  Barnes  says  that  he  showed  the  patent  to 
Daly  in  March,  1910,  after  he  received  it  from  Rose- 
burg;  but  Daly  says  it  was  in  May,  1910. 

After  the  defendant  Barnes  received  his  patent  and 
showed  it  to  Mr.  Daly,  he  says  that  he  insisted  that 
the  defendants  were  entitled  to  receive  interest  on  the 
unpaid  portion  of  the  purchase  price  of  the  land  from 
December  24,  1909,  to   the  time  that  the  transaction 
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should  be  closed  at  the  rate  of  10  per  cent  per  annimiy 
and  that  Daly  was  not  willing  to  pay  it. 

The  defendant  Barnes  testifies,  also,  that  the  differ- 
ence between  the  defendants  and  Daly  that  prevented 
the  closing  of  this  deal,  after  the  patent  was  received 
and  recorded,  was  his  demand  for  10  per  cent  interest 
on  the  balance  of  the  purchase  price  from  December 
24,  1909,  until  the  deal  should  be  closed.  (See  Ev., 
p.  179.) 

Barnes^  evidence  shows  that  it  was  the  refusal  of 
Daly  to  pay  said  10  per  cent  interest  that  prevented 
the  closing  of  the  transaction,  and  that  the  matter  of 
time  did  not  prevent  its  consummation. 

The  defendant  Helbling  says,  also,  that  Daly  did  not 
pay  the  defendants  on  the  Monday  after  December  24, 
1909,  because  he  claimed  that  Barnes'  title  was  not 
good.  He  says,  also,  that  Daly  did  not  want  to  pay 
10  per  cent  interest  from  December  24,  1909,  until  the 
deal  should  be  closed,  and  that  Daly  objected  to  pay- 
ing any  interest  prior  to  the  date  of  the  recording  of 
the  Barnes'  patent.     (See  Ev.,  p.  223.) 

Senator  I.  H.  Bingham,  who  was  acting  for  Mr.  Daly, 
testifies  that  he  refused  to  accept  the  Barnes'  land 
until  the  patent  was  issued  and  recorded  (Ev.,  p.  30), 
and  he  says,  also,  that  it  was  the  understanding  of  the 
parties  on  December  24,  1909,  when  he  paid  the  de- 
fendants some  money  as  interest  and  they  deposited 
their  deeds  in  escrow  in  the  bank,  that  the  transaction 
should  be  closed  when  the  patent  for  the  Barnes '  tract 
should  be  received  and  recorded  and  Daly's  attorneys 
had  passed  on  the  abstract  (Ev.,  pp.  31,  32). 

Mr.  Daly  testifies  that  it  was  agreed  by  the  parties 
on  December  24,  1909,  that  the  abstracts  were  to  be 
examined  by  Mr.  Dabney,  and  that  when  the  title  to 
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the  property  was  approved  the  transaction  should  be 
closed  (Ev.,  p.  62). 

While  the  evidence  is  conflicting  on  this  point,  we 
find  that  it  was  agreed  by  the  parties  that  the  transac- 
tion should  not  be  closed  until  the  Barnes'  patent 
should  be  recorded  and  the  plaintiff  have  notice 
thereof.  The  acts  of  all  the  parties  harmonize  with 
this  view  of  the  evidence. 

4.  A  **patenf  is  the  instrument  by  which  the  United 
States  conveys  to  persons  entitled  thereto  the  legal 
fee-simple  title  to  public  lands.  32  Cyc.  1029,  1030, 
says,  in  part: 

** A  patent  is  the  government  conveyance ;  the  instru- 
ment which,  under  the  land  laws,  passes  the  title  of  the 
United  States.  *  *  As  a  general  rule,  the  issuance  of 
a  patent  is  necessary  to  divest  the  United  States  of  the 
legal  title  to  any  of  the  public  lands  and  vest  such  title 
in  an  individual.  *  *  The  execution  and  delivery  of  a 
patent  to  a  person  entitled  thereto  are  mere  ministerial 
acts  of  the  officers  charged  with  that  duty,  and,  when 
the  right  to  a  patent  becomes  perfect,  the  full  equitable 
title  passes  to  the  purchaser  or  grantee  with  all  the 
benefits,  inununities  and  burdens  of  ownership,  and 
the  government  holds  the  naked  legal  title  in  trust  for 
him.  A  patent  certificate  or  final  certificate  of  pur- 
chase protects  the  purchaser's  right  as  fully  and  is  as 
binding  on  the  government  as  a  patent;  but  it  docs 
not  convey  the  legal  title  in  fee  simple,  although  after 
the  lapse  of  more  than  20  years  it  may  be  presumed 
that  a  patent  was  issued  to  the  certificate  holder. ' ' 

5.  Discussing  the  effect  of  a  receiver's  final  certifi- 
cate, the  Supreme  Court  of  the  United  States,  in 
United  States  v.  Detroit  Lumber  Co.,  200  U.  S.  337, 
338  (50  L.  Ed.  499,  26  Sup.  Ct.  Rep.  282,  287),  says  in 
part: 

**The  receipt  is  an  acknowledgment  by  the  govern- 
ment that  it  has  received  full  pay  for  the  land,  that  it 
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holds  the  legal  title  in  trust  for  the  entryman,  and  will 
in  due  course  issue  to  him  a  patent.  He  is  the  equita- 
ble owner  of  the  land.  It  becomes  subject  to  state 
taxation,  and  under  the  control  of  state  laws  in  respect 
to  conveyances,  inheritances,  etc.  *  *  For  it  must  be 
remembered  that  the  latter  (the  patent)  is  the  instru- 
ment which  passes  the  legal  title,  and  until  it  is  issued 
the  legal  title  remains  with  the  government,  and  is 
subject  to  investigation  and  determination  by  the 
Land  Department.'' 

See,  also,  on  this  point,  Caldwell  v.  Bush,  6  Wyo.  342 
(45  Pac.  488). 

A  homestead  entryman  who  has  resided  upon  and 
cultivated  his  claim  the  required  time,  and  has  made 
his  final  proof,  and  received  the  receiver's  final  cer- 
tificate, has  the  equitable  title  to  the  land  embraced  in 
his  entry,  and  is  entitled  to  a  patent  therefor  in  due 
course;  but  the  issuance  of  the  patent  is  necessary  to 
convey  to  him  the  legal  fee-simple  title.  He  may  sell 
and  convey  his  equitable  title. 

However,  under  the  facts  of  this  case,  we  hold  that 
the  plaintiff  had  a  right  to  refuse  to  complete  the  pur- 
chase until  the  patent  for  the  Barnes '  land  was  issued, 
and  placed  on  record  and  he  had  notice  or  knowledge 
thereof.  The  defendants,  by  the  contract,  were  re- 
quired to  furnish  an  abstract  of  title,  and  such  abstract 
should  have  shown  a  good  title  in  the  vendors.  An 
abstract  of  title  to  a  United  States  homestead  claim, 
where  no  patent  had  been  issued  or  recorded,  would 
not  show  the  legal  title  to  be  in  the  homestead  entry- 
man;  and  in  this  case  the  abstract  failed  to  show  a 
legal  title  in  the  defendant  Barnes. 

36  Cyc,  page  632,  says  in  part: 

**To  force  upon  a  vendee  a  title  which  he  may  be 
compelled  to  defend  in  the  courts  is  to  impose  upon 
him  a  hard  bargain ;  and  this  a  court  of  equity,  in  the 
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exercise  of  its  discretion,  will  refuse  to  do,  irrespective 
of  the  question  whether  the  title  is  actually  good  or 
bad.^* 

6.  The  patent  was  recorded  in  March,  1910,  and  the 
plaintiff  had  notice  thereof  thereafter.  The  defend- 
ants were  then  in  a  position  to  close  the  transaction 
and  make  a  good  title ;  but  they  refused  to  do  bo,  unless 
the  plaintiff  would  pay  them  interest  on  the  unpaid 
portion  of  the  purchase  price  of  the  property  from 
December  24,  1909,  to  the  date  of  the  closing  of  the 
transaction  at  the  rate  of  10  per  cent  per  annum.  The 
plaintiff  refused  to  pay  this  interest.  There  was  no 
agreement  to  pay  interest  during  said  period  of  delay, 
and  none  can  be  implied.  The  plaintiff  had  a  good 
right  to  refuse  to  pay  said  interest. 

We  hold  that  the  plaintiff  had  a  good  right  to  refuse 
to  close  the  deal  until  the  Barnes '  patent  was  recorded, 
and  he  had  notice  thereof,  and,  also,  that  the  plaintiff 
was  not  at  fault  for  the  time  lost  by  the  delay  in  re- 
cording the  patent  and  notifying  the  plaintiff  thereof. 
That  was  the  fault  of  the  defendants.  It  was  their 
duty  to  show,  by  the  abstract,  that  the  patent  had  been 
issued  and  recorded.  The  claim  for  said  interest  was 
without  foundation  in  law  or  equity. 

As  admitted  by  the  evidence  of  the  defendants,  the 
failure  to  close  the  deal  in  May,  1910,  was  due  to  their 
demand  of  interest  on  the  unpaid  purchase  money 
from  December  24,  1909,  until  that  date.  The  evi- 
dence shows  that  the  deal  would  have  been  consum- 
mated in  May,  1910,  if  they  had  not  made  that  demand. 
As  stated  suproy  we  hold  that  said  demand  was  im- 
proper. The  defendants  were  entitled  to  the  sum  of 
$2,030  in  cash  and  a  note  and  mortgage  on  the  ;premises 
for  the  balance  of  the  purchase  price  This  note  and 
mortgage  would  have  borne  interest  from  their  date 
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at  the  rate  of  10  per  cent  per  annum  and  have  become 
dne  in  six  months  from  their  date. 

The  evidence  shows  that  the  plaintiff  or  his  assignor 
paid  to  the  defendants  on  the  purchase  price  of  the 
land  in  question  at  and  prior  to  November  8,  1909, 
in  the  aggregate,  the  sum  of  $2,000.  This  money  was 
paid  to  the  agent  of  the  defendants,  with  their  author- 
ity and  approval,  and  they  have  retained  this  money. 
The  total  purchase  price  was  $7,540,  and  the  amount 
unpaid  is  $5,540. 

7.  The  defendants  contend  that  no  proper  tender 
of  the  $2,030  was  made  by  the  plaintiff.  The  evidenr  e 
shows  that  the  plaintiff  arranged  with  the  bank  of 
Hartman  ft  Thompson,  where  it  was  understood  that 
the  money  should  be  paid,  to  pay  to  the  defendants  the 
$2,030,  when  the  Barnes  patent  should  be  recorded  and 
proper  deeds  should  be  made  by  the  defendants  for  the 
land.  The  defendants  deposited  with  said  bank,  on 
December  24, 1909,  deeds  for  said  land  to  be  delivered 
to  the  plaintiff  when  the  deal  should  be  closed;  but 
these  deeds  were  defective  in  that  the  notary  public 
before  whom  they  were  acknowledged  failed  to  aflSx 
his  official  seal  thereto.  Said  bank  was  ready  at  all 
times  after  the  recording  of  said  patent  to  pay  said 
money  for  the  plaintiff,  when  said  deeds  should  be 
corrected  and  ready  for  delivery. 

We  find  from  the  evidence  that,  at  all  times  after 
the  plaintiff  had  notice  of  the  recording  of  the  Barnes 
patent,  he  was  able,  ready  and  desirous  of  closing 
said  deal  for  said  land,  and  that  the  closing  of  said  deal 
was  prevented  by  the  defendants^  demanding  of  him 
the  payment  of  interest  on  the  unpaid  portion  of  the 
purchase  price  of  said  land  at  the  rate  of  10  per  cent 
per  annum  from  the  24th  day  of  December,  1909,  until 
the  said  deal  should  be  closed,  and  we  find  from  the 
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evidence,  also,  that  the  defendants  refused  to  close  said 
deal,  unless  said  interest  should  be  paid,  and  that  the 
plaintiff  refused  to  pay  it ;  but  that  he  was  ready  and 
desirous  of  paying  the  defendants  said  sum  of  $2,030 
and  executing  to  them  his  note  and  mortgage  upon 
said  premises  for  the  remaining  sum  of  $3,510,  to  be 
due  in  six  months,  and  bearing  interest  at  the  rate  of 
10  per  cent  per  annum,  in  accordance  with  the  said 
written  contract  of  November  8,  1909. 

We  find  that  no  actual  tender  of  said  money,  note 
and  mortgage  was  necessary,  for  the  reason  that  it  is 
clearly  shown  by  the  evidence  and  the  answer  of  the 
defendants  that  said  money,  note  and  mortgage  would 
not  have  been  accepted  by  the  defendants,  if  they  had 
been  tendered. 

38  Cyc,  page  702,  says : 

' '  Tender  need  not  be  made  when  the  vendor  has  an- 
nounced that  he  will  not  comply  with  his  contract,  so 
that  a  tender  would  be  a  useless  ceremony.'' 

In  Guillaume  v.  K.  S.  D.  Land  Co.,  48  Or.  405  (86 
Pac.  884)  (a  suit  for  specific  performance),  the  court 
says: 

^*The  rules  of  law  do  not  require  the  performance  of 
vain  things,  and  as  the  defendant  would  not  have  ac- 
cepted the  remainder  of  the  purchase  price  of  the  block 
as  a  consideration  for  the  execution  of  the  deed,  the 
plaintiff  was  not  obliged  to  make  a  tender  thereof  as  a 
condition  precedent  to  his  right  to  a  decree  for  specific 
performances.'* 

See,  also,  Pomeroy,  Specific  Performance,  §  326; 
Waterman,  Specific  Performance,  §  446. 

The  plaintiff,  by  his  complaint,  alleges  that  he  is 
able,  ready,  willing  and  desirous  to  perform  his  part 
of  said  contract,  and  offers  to  deposit  with  the  clerk 
of  the  court  below  said  sum  of  $2,030  and  to  make  the 
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note  and  mortgage  in  accordance  with  the  terms  of 
said  contract,  when  directed  to  do  so  by  the  court. 
This  is  sufficient  under  the  facts  of  this  case:  See 
Waterman,  Specific  Performance,  §  447. 

8.  The  defendants  contend,  also,  that  a  parol  agree- 
ment to  extend  the  time  for  performance  of  a  contract 
to  convey  land  is  void  under  the  statute  of  frauds; 
but  in  this  case  the  defendants  were  not  in  a  position 
to  comply  with  the  contract  on  their^part  within  the 
time  stated  in  the  contract  and  the  time  for  per- 
formance was  extended,  as  stated  supra,  by  mutual 
agreement  of  the  parties,  until  the  Barnes  patent 
should  be  issued  and  recorded  and  notice  thereof 
should  be  given  to  the  plaintiff.  The  defendants 
waived  the  delay  in  the  performance  of  the  contract 
and  cannot  now  be  heard  to  raise  that  objection: 
Kingsley  v.  Kressly,  60  Or.  167  (111  Pac.  385, 118  Pac. 
678,  Ann.  Cas.  1913E,  746).  In  fact,  the  delay  was 
caused  by  a  defect  in  the  record  title  of  the  defendants. 

The  evidence  does  not  show  precisely  when  the  de- 
fendants notified  the  plaintiff  that  the  Barnes  patent 
had  been  received  and  recorded ;  but  it  is  certain  that 
it  was  not  prior  to  March  11,  1910.  There  was  some 
controversy  as  to  whether  there  should  have  been  one 
note  and  one  mortgage  or  two  notes  and  two  mort- 
gages ;  but  we  deem  this  question  immaterial,  as  these 
instruments,  if  they  had  been  executed,  would  have 
become  due  and  payable  before  this  suit  was  begun, 
and  it  is  not  necessary  now  to  require  any  note  or 
mortgage  to  be  executed.  The  $5,540  unpaid  can  be 
treated  as  past  due  and  payable,  and  its  payment  can 
be  required  without  the  execution  of  any  note  or  mort- 
g^ge  therefor. 

We  have  carefully  considered  the  evidence  and  the 
law  pertaining  to  the  facts,  and  we  find  that  the  plain- 
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tiff  is  entitled  to  the  relief  prayed  for  in  the  complaint. 
The  defendants  have  received  $2,000  of  the  purchase 
price  of  the  land  in  dispute,  and  there  will  be  due  them 
from  the  plaintiff  a  balance  of  $5,540,  with  interest, 
when  this  transaction  is  closed,  as  provided  infra. 

We  find  that  this  real  estate  contract  should  have 
been  performed  on  May  1,  1910.  The  parties  do  not 
agree  as  to  the  date  that  the  plaintiff  had  notice  of  the 
issuance  and  recording  of  the  Barnes  patent;  but  the 
date  just  stated  is  approximately  correct.  The  de- 
fects in  the  defendants'  deeds  were  still  uncorrected 
on  that  date. 

We  find  that  the  plaintiff  is  entitled  to  a  decree 
against  the  defendants  requiring  each  of  them  to  make, 
execute,  and  deliver  to  the  clerk  of  the  court  below, 
for  the  plaintiff,  a  good  and  sufficient  deed  of  convey- 
ance, in  due  form,  properly  executed,  witnessed,  ac- 
knowledged and  certified,  conveying  to  the  plaintiff  in 
fee,  free  from  liens,  the  real  property  in  dispute,  be- 
longing to  each  of  the  defendants,  respectively,  and 
described  in  the  complaint,  within  thirty  days  from 
the  date  of  the  entry  of  the  mandate  in  this  case  in  the 
court  below,  and  that  the  plaintiff  deposit  with  the 
clerk  of  the  court  below,  for  the  defendants,  the  fol- 
lowing sums  of  money,  to  wit :  For  the  defendant  Louis 
Helbling,  the  principal  sum  of  $1,270,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum,  from  the 
1st  day  of  May,  1910,  until  said  deposit;  for  the  de- 
fendant Oscar  Barnes,  the  sum  of  $760,  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from 
May  1,  1910,  until  said  deposit  is  made;  for  said  de- 
fendants Helbling  and  Barnes,  the  principal  sum  of 
$3,510,  with  interest  on  said  sum  at  the  rate  of  10  per 
cent  per  annum  from  May  1,  1910,  until  said  deposit 
is  made.    The  plaintiff  shall  not  be  entitled  to  the 
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possession  of  said  deeds  until  and  unless  said  deposits 
of  money  for  the  defendants  are  made  as  stated  supra. 

The  decree  to  which  the  plaintiff  is  entitled,  as  stated 
supra,  shall  provide,  also,  that  in  case  the  plaintiff 
shall  deposit  said  sums  of  money  in  said  court  for  the 
defendants  as  above  stated,  and  the  defendants  shall 
fail  or  neglect  to  execute  and  deliver  said  deeds  to  the 
clerk  of  the  court  below  for  the  plaintiff,  as  above  re- 
quired, within  the  time  stated  said  decree,  so  to  be 
entered  in  the  court  below,  shall  be  deemed  and  taken 
to  be  equivalent  to  and  operate  as  such  deeds  of  con- 
veyance would  have  operated  if  actually  executed  by 
the  defendants  to  plaintiff,  as  above  required. 

We  do  not  deem  it  necessary  to  pass  upon  any  other 
question.  We  find  that  the  court  below  erred  in  not 
granting  the  plaintiff  the  relief  prayed  for  in  the 
complaint. 

The  decree  of  the  court  below  is  reversed,  and  this 
cause  is  remanded  to  the  court  below,  with  directions 
to  enter  a  decree  in  accordance  with  the  terms  of  this 
opinion.  Bevbbsed  and  Bsmanded. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bubnett  concur. 
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STATE  V.  SELBY.* 

(144  Pac.  657.) 

Orlmlntl  Law— Character— Evidence— Admlssibtiity. 

1.  Until  the  defendant  offers  evidence  aa  to  his  character,  the 
state  cannot  submit  any  evidence  on  that  point. 

Orimlnal  Law— Evidence  of  Ck>od  Oliaracter— BebnttaL 

2.  Where  accused,  who  was  charged  with  an  assault  with  a  dan- 
gerous weapon,  introduced  evidence  that  his  general  reputation  for 
peace  and  quietude  in  the  community  in  which  he  resided  was  good, 
the  state  may  in  rebuttal  show  that  accused's  general  reputation  was 
not  that  of  a  peaceable,  law-abiding  citizen,  for  no  assault  is  lawful. 

[As  to  evidence  of  good  character  for  the  purpose  of  creating 
a  doubt  of  defendant's  guilt,  see  note  in  103  Am.  St.  Bep.  888.] 

AflBaolt  and  Battery — ^Inetmctlon — ^Definition  of  "Assault." 

3.  An  assault  is  an  intentional  attempt  by  one  person  by  force 
or  violence  to  do  injury  to  the  person  of  another,  coupled  with  prea- 
ent  ability;  hence  a  charge  defining  an  assault  is  not  bad  because  not 
chaiging  that  it  must  be  unlawful,  for  every  assault  has  in  it  ele- 
ments of  unlawfulness. 

Assault  and  Battery— Defense — ^Blglit  of. 

4.  Everyone  has  the  right  to  protect  his  life  or  person  from  great 
bodily  harm,  and  may  meet  force  with  force  in  order  to  repel  an  at- 
tack, using  such  force  as  seems  necessary  even  to  the  extent  of  kill- 
ing his  assailant. 

Criminal  Law — ^Instructions — ^Abstract  Instructions. 

5.  Unless  actually  misleading,  an  abstract  instruction  correctly  de- 
claring the  law  is  no  ground  for  reversal. 

Orlmlnal  Law— Appeal — ^Harmless  Error. 

6.  In  a  prosecution  for  assault  with  a  dangerous  weapon,  where 
accused  asserted  that  he  acted  in  self-defense,  the  giving  of  a  correct 
instruction  on  the  right  of  self-defense,  which  was  abstract  so  far 
as  it  charged  on  the  right  of  a  person  to  take  the  life  of  his  assail- 
ant, is  harmless. 

Assault  and  Battery— Prosecution — ^Intent. 

7.  Under  Section  799,  subsection  2,  L.  O.  L.,  declaring  that  it  is 
presumed  that  an  unlawful  act  is  done  with  an  unlawful  intent,  it  is 
not  necessary,  in  a  prosecution  for  assault  with  a  dangerous  weapon, 
for  the  state  to  prove  an  unlawful  intent. 

*As  to  the  admissibility  of  evidence  as  to  the  character  of  persons 
accused  of  crime,  see  note  in  14  L.  B.  A.  (N.  S.)  735.  See,  also,  note 
in  41  L.  Ed.  (U.  S.)  467. 

On  the  question  of  rebutting  evidence  of  defendant's  good  char- 
acter, see  note  in  20  L.  B.  A.  616.  Bepobteb. 
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Otimlnal  Ziaw — ^Evidence  of  Oood  Oharacter— Weigbt  and  SoAciency. 

8.  In  a  prosecution  for  assault  with  a  dangerous/  weapon,  evidence 
of  accused's  good  reputation  as  a  peaceable,  law-abiding  citizen 
should  be  considered  only  on  the  question  of  the  improbability  of  his 
committing  the  assault,  just  as  evidence  of  accused's  bad  reputation 
as  a  peaceable  and  quiet  citizen  will  not  support  a  conviction  unless 
his  guilt  be  shown  beyond  a  reasonable  doubt. 

OxUniiial  Ziaw— Trial — InBtnictloiifl — ^RefnaaL 

9.  The  refusal  of  requested  charges  covered  by  those  given  is  not 
error. 

CMmlnal — ^Zaw— Appeal — Hanuless  Error. 

10.  Under  the  direct  provisions  of  Section  1626,  L.  O.  L.,  a  con- 
viction cannot  be  reversed  for  technical  or  nonprejudicial  errors. 

From  Wallowa:  James  W.  Hamilton,  Judge. 

The  defendant,  Labin  J.  Selby,  was  convicted  of 
assault  with  a  dangerous  weapon,  and  he  appeals. 
The  facts  are  fully  set  forth  in  the  opinion  of  the 
court.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Sheahan  d  Cooley,  with  an  oral  argument  by 
Mr.  A.  S.  Cooley. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  0.  M.  Corkins,  District  Attorney,  and  Mr.  Wallace 
Q.  Trill,  with  an  oral  argument  by  Mr.  Corkins. 

In  Banc.  Mb.  Justice  Bamsey  delivered  the  opinion 
of  the  court 

The  defendant  is  accused  by  the  indictment  of  the 
crime  of  assault  with  a  dangerous  weapon  upon  Morti- 
mer Collins,  committed  by  beating  him  with  a  gim, 
etc.,  on  the  13th  day  of  August,  1913,  in  Wallowa 
County.  He  pleaded  not  guilty,  and  was  tried  on  the 
13th  day  of  May,  1914,  and  the  jury  found  him  guilty 
as  charged  in  the  indictment.  On  May  18,  1914,  he 
was  sentenced  by  the  court  to  imprisonment  in  the 
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county  jail  for  the  term  of  one  year,  etc.    The  defend- 
ant appeals. 

1,  2.  The  defendant,  on  his  trial,  produced  witnesses 
in  his  behalf  who  gave  evidence  tending  to  prove  that 
his  general  reputation  for  peace  and  quietness  in  the 
community  in  which  he  resides  is  good.  The  state 
called  Mrs.  Hall  as  a  witness,  and  after  she  had  been 
sworn,  the  district  attorney  asked  her  inter  alia,  the 
following  question: 

''Are  you  acquainted  with  his  (the  defendant's) 
general  reputation  in  the  community  in  which  he  re- 
sides as  to  being  a  peaceable,  law-abiding  citizen! 
Answer,  Yes  or  No. ' ' 

Counsel  for  the  defendant  objected  to  this  question 
*'for  the  reason  it  is  not  properly  formed.  It  should 
be  as  to  peace  and  quiet.  This  question  is  too  gen- 
eral.'*  The  court  overruled  the  objection,  and  the 
defendant  excepted  to  said  ruling.  The  witness  an- 
swered that  she  knew  what  his  general  reputation 
was,  and  that  it  was  bad.  The  above  ruling  is  assigned 
as  error.  A  considerable  number  of  cases  hold  that, 
when  a  defendant  in  a  criminal  action  elects  to  put 
his  general  reputation  in  evidence,  the  testimony  upon 
that  point  must  be  limited  to  the  particular  trait  of 
character  that  is  involved  in  the  charge  contained  in 
the  indictment:  People  v.  Fair,  43  Cal.  137,  147;  State 
V.  Surry,  23  Wash.  655  (63  Pac  557,  560) ;  State  v. 
Bloom,  68  Ind.  54  (34  Am.  Bep.  247,  248) ;  KaJUen- 
beck  V.  State,  119  Ind.  118  (24  N.  E.  460, 461) ;  1  Whar- 
ton's  Criminal  Evidence  (10  ed.),  p.  1007.  But  there 
are  other  authorities  that  do  not  assent  to  said  proposi- 
tion, and  Mr.  Bishop  appears  to  repudiate  it  In  Sec- 
tion 1113,  Volume  2  (2  ed.),  of  his  New  Criminal  Pro- 
cedure, he  says: 
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*  *  The  particular  t'rait  of  character,  which  the  indict- 
ment impugns,  probably,  by  all  opinions,  may  be  given 
in  evidence  in  the  defendant's  favor.  And  it  is  widely 
deemed  that  the  inquiry  should  be  limited  to  such 
trait;  it  being  said  to  be  *  obviously  irrelevant  and 
absurd,  on  a  charge  of  stealing,  to  inquire  into  the 
prisoner's  loyalty;  or,  on  a  trial  for  treason,  to  inquire 
into  his  character  for  honesty  in  his  private  dealings.' 
But  this  reasoning  ignores  the  point  of  the  argument 
in  issue ;  no  one  contends  for  the  absurdity  it  states ; 
the  proposition  on  the  other  side  is  that  general  good 
character  may  always  be  shown  in  defense,  not  that 
particular  irrelevant  trait  may  be.  Plainly  the  trait 
should  not  be  wholly  disregarded,  yet  it  is  believed 
that  the  better  doctrine  gives  this  evidence  the  wider 
range.  (Joodness  and  wickedness  do  not  flow  alto- 
gether in  channels,  and  a  man  of  good  character  in 
general  is  less  likely  to  commit  a  particular  wrong 
than  one  of  bad  character  in  general." 

The  appellant  contends  that  the  question  set  out  ' 
supra  was  improper,  because  it  asked  for  evidence 
as  to  the  defendant's  general  reputation  as  ''a  law- 
abiding  citizen/'  etc 

16  Cyc,  page  1271,  says: 

**That  a  person  is  law-abiding  is  admissible  in  case 
of  assault,  carrying  concealed  weapons,  homicide,  or 
rape ;  but  the  trait  is  not  material  on  a  charge  of  ille- 
gally selling  liquor." 

The  sixth  volume  of  the  Encyclopedia  of  Evidence, 
pages  656,  657,  says: 

"The  accused  may  always  offer  direct  evidence  of 
his  general  reputation  for  being  a  peaceable  and  law- 
abiding  person^  even  when  the  homicide  was  committed 
by  means  of  poison,  or  when  he  has  admitted  that  he 
did  the  killing,  and  pleads  insanity." 

In  Volume  4  of  Chamberlayne,  Modem  Evidence, 
Section  3291,  the  author  says: 
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''The  defendant's  good  character  as  a  peaceable,  lau}- 
abiding  citizen  is  admissible  in  his  favor  in  prosecution 
for  assault  with  intent  to  kill,  but  not  his  gfood  charac- 
ter for  industry  or  truth  and  veracity,  as  such  evidence 
has  no  probative  force." 

In  Lann  v.  State,  25  Tex.  App.  495,  497  (8  S.  W.  650, 
651,  8  Am.  St.  Rep.  445),  the  defendant  had  been  con- 
victed of  unlawfully  carrying  a  pistol,  and  on  appeal 
the  court  says: 

'*As  bearing  upon  this  issue  the  defendant  proposed 
to  prove  that  his  general  character  for  being  a  peace- 
able, law-abiding  man  in  that  community  was  good. 
This  proposed  testimony  was  rejected,  and  he  excepted, 
and  in  this  ruling  of  the  court  we  think  there  was  ma- 
terial error.*' 

In  the  case  of  the  State  v.  Schleagel,  50  Kan.  325, 
329  (31  Pac.  1105,  1106),  the  defendant  was  convicted 
of  felonious  assault,  and  on  appeal  the  court  says: 

''The  defendant,  also,  offered  to  prove  by  another 
witness  what  the  general  reputation  of  the  defendant, 
John  Schleagel,  was  as  to  his  being  a  peaceable,  law- 
abiding  citizen  in  the  community  where  he  lived.  •  * 
This  evidence  was  excluded  by  the  court,  and  the  de- 
fendant excepted.     We  also  think  that  this  was  error.  *' 

Unless  the  defendant  offers  evidence  as  to  his  charac- 
ter, the  state  is  not  permitted  to  submit  any  testimony 
on  that  point.  The  defendant  having  offered  evidence 
as  to  his  character,  it  was  competent  for  the  state  to 
produce  testimony  relating  thereto.  The  citations  set 
out  supra  hold  that  in  criminal  cases  for  homicide, 
felonious  assault,  carrying  concealed  weapons  and 
rape,  it  is  competent  to  show  what  the  defendant's 
general  reputation  was  in  the  community  in  which 
he  resided  at  the  date  of  the  supposed  offense  as  to 
being  a  peaceable,  law-abiding  person. 


\ 
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From  the  day  that  Cain  slew  his  brother  to  the 
present  time,  every  person  who  has  committed  murder 
or  has  assaulted  and  beaten  his  fellow  man,  without 
justification  or  legal  excuse,  has  been  guilty  of  an  act 
of  lawlessness.  A  law-abiding  man  does  not  commit 
acts  of  lawlessness,  and  a  person  whose  general  repu- 
tation as  a  law-abiding  citizen  is  good  is  not  as  likely  to 
commit  an  act  of  violence  as  one  whose  reputation  in 
that  respect  is  bad. 

To  sustain  his  contention  that  the  said  ruling  of  the 
trial  court  was  erroneous,  the  appellant  cites  the  case 
of  United  States  v.  Chung  Sing,  4  Ariz.  217  (36  Pac. 
205,  206).  In  that  case  the  defendant  had  been  in- 
dicted for  unlawfully  selling  whisky  to  Indians.  The 
defendant  called  a  witness,  who  testified  that  she  knew 
the  reputation  (not  the  general  reputation)  of  the  de- 
fendant in  the  community  in  which  he  lived,  and  she 
was  then  asked  the  following  question:  "What  is  that 
reputation  as  to  his  being  a  law-abiding  citizen f'^ 
The  trial  court  sustained  an  objection  to  said  question, 
and  ruled  it  out.  In  passing  on  that  question  on  ap- 
peal, Mr.  Justice  Bouse  says,  inter  alia: 

"The  character  that  may  be  introduced  in  evidence 
is  the  general  reputation  of  the  accused,  and  the  ques- 
tions must  be  framed  so  as  to  secure  answers  as  to  the 
general  reputation  of  the  accused  in  the  trait  involved 
in  the  charge.  The  questions  propounded  to  the  wit- 
ness not  having  been  put  in  form  to  secure  answers  as 
to  the  defendant's  general  reputation  in  the  trait  in- 
volved in  the  charge  against  him,  the  court  properly 
sustained  the  objection  thereto." 

In  that  case  Mr.  Justice  Hawkins  concuY*red  in  the 
result,  but  he  did  not  assent  to  the  reasons  given  by 
Bir.  Justice  Bouse,  and,  in  his  concurring  opinion  he 
said  inter  alia: 
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"I,  however^  do  not  agree  with  the  expression  in  the 
opinion  that  4n  order  that  it  [evidence  of  good  charac- 
ter] may  be  admissible,  it  must  be  character  in  the 
trait  involved  in  the  charge. '  It  should  not  be  limited 
to  such  trait.  It  is  a  character  of  evidence  of  which  any 
man  charged  with  crime  has  a  right  to  avail  himself. 
•  •  Evidence  of  a  previous  good  character  is  relevant 
in  all  criminal  cases  to  the  question  of  guilty  or  not 
guilty,  and  is  to  be  considered  by  the  jury  with  the 
other  facts  in  the  case." 

As  the  question  in  that  case  was  held  bad  in  part, 
because  it  called  for  the  reputation  and  not  the 
general  reputation  of  the  defendant,  and  one  of  three 
justices  dissented  on  the  point  that  evidence  as  to  char- 
acter should  be  limited  to  the  trait  involved  in  the 
charge,  we  think  that  that  case  should  not  be  given 
great  weight  in  this  case.  Furthermore,  that  was  a 
case  for  selling  intoxicating  liquors  to  Indians,  while 
this  is  a  case  for  assault  with  a  dangerous  weapon. 
The  Arizona  case  did  not  involve  violence,  while  this 
case  does.  We  hold  that  in  a  criminal  action  for  as- 
sault with  a  dangerous  weapon,  it  is  competent  for 
the  state  to  prove  that  the  general  reputation  of  the 
defendant  as  a  peaceable,  law-abiding  citizen  is  bad, 
where  the  defendant  has  offered  character  evidence 
in  his  own  behalf.  Where  such  evidence  is  given,  the 
defendant  has  a  right  to  show,  by  cross-examination, 
upon  what  the  evidence  of  the  witness  is  based.  We 
find  that  the  court  did  not  err  in  admitting  said  evi- 
dence. 

3.  The  appellant  contends,  also,  that  the  trial  court 
erred  in  giving  to  the  jury  the  following  charge: 

**An  assault,  I  instruct  you,  is  an  intentional  at- 
tempt to  do  violence  to  the  person  of  another,  coupled 
with  present  ability  to  carry  that  intention  into  effeei'* 
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On  page  120,  Volume  3,  of  his  Commentaries,  Black- 
stone  defines  assault  as  ^'an  attempt  or  offer  to  beat 
another.  *  * 

^ 

In  1  Hawkins'  P.  C,  Section  1,  Chapter  15,  assault  is 
defined  thus : 

'^Assault  is  an  attempt  or  offer,  with  force  and  vio- 
lence to  do  a  corporal  hurt  to  another. ' ' 

In  Volume  1  of  Bacon's  Abridgment,  page  371,  it  is 
said: 

^*An  assault  is  an  attempt  or  offer,  with  force  and 
violence,  to  do  a  corporal  hurt  to  another." 

In  2  Wharton's  Criminal  Law  (13  ed.).  Section  797, 
the  author  says : 

**An  assault  is  an  apparent  attempt  by  violence  to 
do  corporal  hurt  to  another." 

In  Russell,  Crimes,  1019,  the  author  says : 

^*An  assault  is  an  attempt  with  force  and  violence,  to 
do  a  corporal  hurt  to  another." 

In  Clark  &  Marshall,  Crimes  (2  ed.).  Section  197, 
the  authors  say: 

^*An  assault  is  an  attempt  or  offer  with  unlawful 
force  or  violence,  to  do  a  corporal  hurt  to  another." 

3  Cyc,  page  1020,  defines  assault  thus : 

**An  assault  is  an  attempt  or  offer,  with  force  or 
violence,  to  do  a  corporal  hurt  to  another,  whether 
from  malice  or  wantonness,  with  such  circumstances 
as  denote,  at  the  time,  an  intention  to  do  it;  coupled 
with  a  present  ability  to  carry  such  intention  into 
effect." 

In  State  v.  Godfrey,  17  Or.  300,  305  (20  Pac.  625, 
628,  11  Am.  St.  Bep.  830),  Mr.  Justice  Stbahan,  after 
examining  the  authorities,  says: 

73  Or.— 26 
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**I  think  these  authorities  clearly  show  that  to  con- 
stitute an  assault  there  must  be  an  intentional  attempt 
to  do  injury  to  the  person  of  another  by  violence,  and 
that  such  attempt  must  be  coupled  with  a  present 
ability  to  do  the  injury  attempted/' 

In  2  B.  C.  L.,  page  525,  we  find  the  following 
definitions : 

''An  assault  is  a  demonstration  of  an  unlawful  in- 
tent by  one  person  to  inflict  immediate  injury  on  the 
person  of  another  then  present.  It  is  frequently  de- 
fined as  an  intentional  attempt,  by  violence,  to  do  an 
injury  to  the  person  of  another.  Again  an  assault  has 
been  defined  as  any  attempt  to  commit  a  battery,  or  any 
threatening  gesture  showing  in  itself,  or  by  words 
accompanying  it,  an  immediate  intention,  coupled  with 
a  present  ability,  to  commit  a  battery.'* 

We  have  set  out  supra  definitions  of  assault  from 
various  eminent  authors,  including  Blackstone,  Bacon, 
Hawkins,  Bussell,  Wharton,  Clark,  Marshall  and 
others.  Only  two  of  the  definitions  include  the  word 
'  *  unlawful "  as  a  modifier  of  the  offer  or  attempt  neces- 
sary to  constitute  an  assault.  We  conclude  that  it  is 
not  necessary  to  use  said  word  in  defining  that  ofifense. 
An  assault  is  an  intentional  attempt  by  one  person  by 
force  or  violence,  to  do  an  injury  to  the  person  of 
another,  coupled  with  a  present  ability  to  carry  that 
intention  into  effect.  There  are  other  sufl5cient  defini- 
tions of  this  crime.  We  find  that  the  trial  court  did 
not  err  in  giving  said  charge. 

4r-6.  The  appellant  assigns  the  giving  of  the  follow- 
ing instructions  as  error: 

''In  this  case  the  defendant  seeks  to  justify  his  acts 
in  the  affray  under  consideration  by  the  plea  that  he 
acted  in  necessary  self-defense.  I  instruct  you  that 
a  person  has  a  right  to  protect  his  life  or  his  person 
from  great  bodily  harm,  and  that  he  has  a  right  to 
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meet  force  with  force  in  order  to  repel  an  attack  upon 
him,  and  to  use  such  force  as  appears  reasonably  neces- 
sary to  protect  his  life  or  his  person  from  bodily  harm, 
and  he  may  even  go  to  the  extent  in  repelling  an  at- 
tack upon  him  of  using  a  dangerous  weapon,  and  to 
the  extent  of  taking  his  assailant's  life,  if  the  same  is 
necessary,  or  apparently  necessary,  to  save  his  own 
life,  or  his  person  from  great  bodily  harm.  The 
danger  to  himself  in  fact  need  not  be  real,  but  only  ap- 
parent, if  the  assailed  at  the  time  honestly  believed 
and  had  reason  to  believe  that  his  life  was  in  danger, 
or  that  he  was  in  danger  of  bodily  harm. 

**I  instruct  you  that  if,  after  a  consideration  of  the 
evidence  and  the  instructions  of  the  court,  you  believe 
beyond  a  reasonable  doubt  that  the  defendant  com- 
mitted the  acts  charged  in  the  indictment,  no  specific 
intent  need  be  proved  other  than  such  as  may  be  em- 
braced in  the  act  of  making  an  assault  with  a  danger- 
ous weapon. 

*  *  There  has  been  testimony  offered  in  this  case  upon 
the  question  of  the  reputation  of  the  defendant  as  a 
quiet,  peaceable  and  law-abiding  citizen.  The  defend- 
ant has  a  right  to  show  his  previous  good  character 
as  a  circumstance  tending  to  show  the  improbability 
of  his  guilt,  or  that  he  would  commit  such  a  crime. 
If,  however,  you  believe  from  all  of  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  com- 
mitted the  crime  in  question  as  charged  in  the  indict- 
ment, then  it  would  be  your  duty  to  find  the  defendant 
guilty,  even  though  the  evidence  satisfied  your  minds 
that  the  defendant  previous  to  the  crime  in  question 
had  borne  a  good  reputation  as  a  quiet,  peaceable  and 
law-abiding  citizen;  also  even  though  you  should  find 
from  the  evidence  that  the  defendant's  reputation  as 
a  quiet,  peaceable  and  law-abiding  citizen  is  bad,  you 
should  not  find  him  guilty  unless  you  are  satisfied  of 
his  guilt  from  the  evidence  before  you  beyond  a  rea- 
sonable doubt." 

In  the  first  instruction  set  out  in  this  paragraph  the 
court  charged  the  jury  as  to  the  right  of  a  party  to 
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defend  himself  when  attacked,  and,  in  doing  so,  it  is 
stated  that  a  person  may,  when  necessary,  even  take 
the  life  of  his  assailant.  The  appellant  claims  that 
the  court  erred  in  making  that  statement  for  the  rea- 
son that  the  defendant  did  not  kill  the  person  whom 
he  is  accused  of  assaulting,  etc.  He  contends  that  said 
charge  was  not  based  on  the  facts  of  the  case,  and  that 
it  is  therefore  erroneous.  In  this  charge,  the  court 
states  correctly  the  right  of  a  person  to  defend  him- 
self when  assaulted  by  another.  The  defendant  in  this 
case  contends  that  the  person  whom  he  is  accused  of 
assaulting,  assaulted  him,  and  that  all  that  he  did  to 
that  person  was  done  in  repelling  the  assault  which 
that  person  made  upon  him,  etc.  As  we  understand 
the  matter,  counsel  for  the  defendant  does  not  claim 
that  said  charge  does  not  state  the  law  of  self-defense 
correctly.  His  contention  is  that  it  is  erroneous, 
because  it  does  not  apply  to  the  facts  of  the  case,  and 
that  there  is  nothing  in  this  case  to  require  or  author- 
ize an  instruction  as  to  the  conditions  under  which  a 
person  is  justified  or  excused  for  killing  his  assailant 
in  self-defense.  The  jury  was  instructed  in  said 
charge  that  a  person  assaulted  has  a  right  to  meet 
force  with  force  in  order  to  repel  an  attack  upon  him, 
and  to  use  such  force  as  appears  reasonably  necessary 
to  protect  his  life  or  person  from  bodily  harm.  This 
stated  the  law  correctly  as  to  defendant's  right  of 
self-defense. 
38  Cyc,  pages  1621,  1622,  says: 

**But  an  instruction  stating  a  correct  proposition  of 
law  is  not  necessarily  misleading,  or  prejudicial, 
merely  because  it  is  inapplicable  to  the  facts  in  evi- 
dence, and  where  it  is  not  so,  there  is  no  ground  for 
reversal. ' ' 
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In  1  Blashfield,  Instructions  to  Juries^  Section  91, 
the  author  says,  inter  alia: 

'*The  giving  of  instructions  which  consist  in  mere 
abstract  and  general  propositions  of  law  which  could 
not  arise  upon  the  testimony  will  not,  in  general,  be 
ground  for  reversal,  unless  it  satisfactorUy  appears 
that  the  jury  was  misled,  to  the  prejudice  of  the  party 
complaining.  *  •  So,  where  an  instruction  is  based  on 
a  state  of  facts  not  in  evidence,  but  favorable  to  the 
appellant,  he  has  no  right  to  complain  of  the  giving  of 
such  instruction.  •  *  So  an  instruction  which  is  out- 
side of  the  issues  raised  by  the  pleadings  will  not  be 
a  ground  for  reversal,  if  it  is  favorable  to  the  party 
complaining. ' ' 

The  defendant  could  not  have  been  injured  by  the 
giving  of  the  portion  of  said  charge  to  which  he  ob- 
jects. Courts  should  confine  their  charges  to  the  facts 
of  the  case ;  but  an  abstract  charge  that  states  the  law 
correctly  cannot  be  the  basis  for  a  reversal  of  the  judg- 
ment appealed  from,  unless  it  appears  to  the  appellate 
court  that  it  did  mislead,  or  may  have  misled,  the  jury 
to  the  prejudice  of  the  appellant.  We  are  satisfied 
that  the  portion  of  the  charge  criticised  by  the  appel- 
lant did  not  mislead  the  jury. 

7.  The  instruction  in  relation  to  the  intent  is  cor- 
rect. The  charge  in  this  case  was  for  assault  with  a 
dangerous  weapon.  The  indictment  did  not  allege 
any  intent  on  the  part  of  the  defendant,  and  it  was  not 
necessary  to  prove  any  specific  intent.  It  is  presumed 
that  an  unlawful  act  was  done  with  an  unlawful  intent : 
Section  799,  subd.  2,  L.  0.  L.  A  specific  intent  is  not 
necessary  to  constitute  the  crime  of  assault  with  a 
dangerous  weapon,  and  hence  it  is  not  necessary  either 
to  allege  or  prove  a  specific  intent. 

12  Cyc,  page  152,  says : 
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''There  are  certain  crimes  of  which  a  specific  intent 
to  accomplish  a  particular  purpose  is  an  essential  ele- 
ment, and  for  which  there  can  be  no  conviction  upon 
proof  of  mere  general  malice  or  criminal  intent.  In 
these  cases,  it  is  necessary  for  the  state,  to  prove  the 
specific  intent  by  either  direct  or  circumstantial  evi- 
dence. •  •  The  general  rule  is  that  if  it  is  proved 
that  the  accused  committed  the  unlawful  act  charged, 
it  will  be  presumed  that  the  act  was  done  with  a  crim- 
inal intention,  and  it  is  for  the  accused  to  rebut  this 
presumption.^* 

8.  The  charge  that  the  court  gave  as  to  the  proof 
of  the  intent  is  correct.  The  charge  given  as  to  evi- 
dence of  character  and  the  effect  thereof  set  out  supra 
is  correct.  The  admissibility  of  such  evidence  is  shown 
supra. 

9.  The  defendant  assigns  as  error  the  refusal  of  the 
trial  court  to  give  certain  charges  requested  by  him. 
We  have  examined  the  instructions  that  were  given. 
They  are  lengthy,  and  properly  cover  every  issue  in 
the  case.  We  find  that  they  were  fair  to  the  defend- 
ant. When  the  trial  court  covers  properly  every  issue 
in  the  case  with  the  instructions  that  are  given,  it  is 
not  error  to  refuse  to  give  additional  charges  requested 
by  the  parties,  although  they  state  the  law  correctly. 
The  trial  judge  has  a  right  to  charge  the  jury  in  his 
own  language,  and,  if  he  instructs  properly  on  every 
issue,  he  need  not  give  charges  requested  by  the  par- 
ties. There  was  no  error  in  refusing  to  give  said 
requested  charges.  We  think  that  the  defendant  had 
a  fair  and  impartial  trial,  and  we  find  no  reversible 
error. 

10.  Section  1626,  L.  0.  L.,  governs  decisions  on  ap- 
peals in  criminal  cases.    It  is  as  follows : 

**  After  hearing  the  appeal  the  court  must  give  judg- 
ment, without  regard  to  the  decision  of  questions  which 
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were  in  the  discretion  of  the  court  below,  or  technical 
errors,  defects  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties." 

It  will  be  observed  from  an  examination  of  said  sec- 
tion, that  this  court  cannot  reverse  a  criminal  case  for 
errors,  defects  or  exceptions  that  do  not  aflfect  the  sub- 
stantial rights  of  the  appellant. 

The  judgment  of  the  court  below  is  affirmed. 

Affibmed. 


Argued  October  28,  reversed  December  8,  1914. 

UNITED  STATES  NAT.  BANK  v.  HEBRON.* 

(144  Pac.  Ml.) 

Piindpal  and  Agent— Powers  of  Agent — Oonstructlon. 

1.  When  authority  is  conferred  on  an  agent  by  power  of  attorney, 
general  words  in  the  instrument  are  to  be  construed  as  restricted 
by  the  context,  and  no  authority  can  be  considered  given  except  such 
as  is  actually  used  or  is  necessary  to  execute  the  powers  conferred. 

[As  to  interpretation   of  power  of  attorney,  see  note  in   35 
Am.  St.  Rep.  593.] 

Ptlndpal  and  Agent — Powers  of  Agent — Special  Agency. 

2.  Where  a  power  of  attorney  authorized  the  principal's  agent  tp 
execute  a  described  promissory  note  and  a  deed  of  trust  to  secure  it, 
but  made  no  attempt  to  confer  general  powers  to  do  such  acts,  it  is 
a  special  power. 

Principal  and  Agent — ^Powers  of  Agent— Incidental  Powers. 

3.  A  special  agent,  like  a  general  agent,  has  by  implication  all 
•powers  necessary  for  or  incident  to  the  proper  execution  of  his  duties. 

Principal  and  Agent — Special  Agenta— Execution  of  Powers. 

4.  The  authority  of  a  special  agent  must  be  strictly  pursued,  and 
those  who  deal  with  him  must  at  their  peril  determine  the  extent  of 
his  authority,  as  he  cannot  bind  his  principal  by  acts  outside  of 
the  scope  of  his  agency. 

*0n  the  question  of  the  implied  powers  under  power  of  attorney  to 
transact  business,  see  note  in  4  L.  B.  A.  (N.  S.)  843.  Beportes. 
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Principal  and  Agent^-Fowen  of  Attorney  —  XSxocntion  —  Validity  of 
Act 

5.  Where  a  power  of  attorney  authorized  the  execution  of  a  note 
for  $5,000  payable  on  or  before  one  year  after  date,  with  interest  at 
6  per  cent  per  annum,  the  agent  is  not  authorized  to  execute  two 
notes  amounting  to  $5,000  with  interest  payable  semi-annually  and 
containing  a  provision  that  in  case  of  default  the  notes  should  be- 
come immediately  due. 

[As  to  proper  method  of  execution  and  acknowledgment  of 
instrument  by  attorney  in  fact,  see  note  in  Ann.  Gas.  1913D,  102.] 

Principal  and  Agent— Acts  of  Agent— Batiflcation. 

6.  One  who  relies  on  a  ratification  of  the  unauthorized  acts  of 
an  agent  has  the  burden  of  proving  it;  hence,  where  ratification  wu 
claimed  by  the  principal's  appropriation  of  the  fruits  of  the  agency, 
the  party  asserting  ratification  has  the  burden  of  establishing  the 
principal's  acceptance. 

From  Malheur :  Dalton  Bigos^  Judge. 

This  is  an  action  by  the  United  States  National  Bank, 
a  corporation,  against  Charles  E.  Herron,  Estey  A. 
Herron,  his  wife,  Catherine  L.  Shehan,  appellant,  John 
Smith,  the  Empire  Lumber  Company,  Limited,  a  pri- 
vate corporation,  and  the  Vale  Land  and  Irrigation 
Company,  a  private  corporation.  From  a  judgment 
in  favor  of  plaintiff,  the  defendant,  Catherine  L.  She- 
han, appeals.  The  facts  are  stated  in  the  opinion  of 
the  court.  Bsvbbsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  H,  Brooke,  Mr.  Ralph  W.  Swagler, 
Messrs.  Crawford  <&  Eakin  and  Mr.  J.  J.  Darlington, 
with  oral  arguments  by  Mr.  Brooke  and  Mr.  Thomas 
U,  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  E.  Davis. 

In  Banc.  Ma.  Justice  Ramsey  delivered  the  opinion 
of  the  court. 

This  is  a  suit  in  equity  to  recover  from  the  defend- 
ants, Charles  E.  Herron,  Estey  A.  Herron  and  Cath- 
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erine  L.  Shehan,  the  principal  sum  of  $5,000,  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  September  6,  1910,  claimed  to  be  due  on  two 
promissory  notes,  and  for  the  foreclosure  of  a  mort- 
gage, claimed  to  have  been  executed  by  said  parties 
on  480  acres  of  land  in  Malheur  County,  to  secure  the 
payment  of  said  sum  of  $5,000  and  interest,  etc.  The 
complaint  asked,  also,  for  the  correction  of  an  error  in 
the  description  of  the  said  land  as  stated  in  the 
complaint. 

Both  of  said  promissory  notes  and  also  said  mort- 
gage are  dated  and  were  executed  on  September  6, 
1910,  at  Vale,  Oregon,  and  said  notes  were  made  pay- 
able at  the  United  States  National  Bank  of  Vale. 
The  defendant  Catherine  L.  Shehan  resides  in  the  City 
of  Washington,  D.  C,  and  she  did  not  execute  either 
of  said  notes  or  said  mortgage  in  person,  and  she  was 
not  in  Oregon  when  they  were  executed.  One  of  said 
notes  was  executed  for  $3,000  and  the  other  for  $2,000. 
They  are  exactly  alike,  except  as  to  the  amounts  for 
which  they  were  executed.  The  said  notes  were  made 
payable  to  the  order  of  Harry  R.  Garrett  on  or  before 
one  year  after  date,  etc.,  and  each  of  them  is  witnessed 
by  two  witnesses.  Said  mortgage  was  made  to  Harry 
B.  Garrett,  and  it  is  in  the  usual  form.  Said  notes 
were  indorsed  and  passed  to  the  plaintiff  for  a  valu- 
able consideration  at  about  the  date  of  the  execution 
thereof.  Said  mortgage  was  assigned,  but  the  assign- 
ment was  not  under  seal,  nor  was  it  acknowledged 
before  any  officer. 

The  complaint  alleges  the  execution  of  said  promis- 
sory notes,  their  negotiation,  and  the  execution  and 
assignment  of  said  mortgage  and  the  recording  of  said 
mortgage.    The  complaint  is  lengthy,  and  sets  out  a 
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copy  of  a  power  of  attorney,  executed  by  Catherine  L. 
Shehan  to  Charles  E.  Herron,  authorizing  him  to  exe- 
cute, and  sign  her  name  to  a  negotiable  promissory 
note  and  deliver  the  same  to  Harry  E.  Garrett  for 
$5,000;  it  to  be  payable  to  the  order  of  said  Garrett, 
on  or  before  one  year  after  its  date,  bearing  interest 
at  6  per  cent  per  annum  and  payable  at  any  bank  in 
Vale,  and  authorizing  him  to  make  a  mortgage  on  said 
480  acres  of  land,  to  secure  the  payment  of  said  note, 
etc.    Paragraph  16  of  said  complaint  is  as  follows : 

**That  said  notes  and  said  mortgage  were  given  to 
secure  a  loan  of  $5,000,  which  sum  in  cash,  lawful 
money  of  the  United  States  of  America,  was  on  the 
execution  and  delivery  of  said  instruments  paid  over 
to  the  said  Charles  E.  Herron,  and  the  whole  thereof 
was  thereupon  by  said  Herron  applied  wholly  to  the 
use  and  benefit  of  the  defendant  Catherine  L.  Shehan, 
by  investments  in  her  business  pursuits  and  to  the  pay- 
ment  of  her  just  debts  and  liabilities  all  in  Malheur 
County,  Oregon,  all  of  which  benefits  she,  the  defend- 
ant Shehan,  then  and  there  accepted  and  retained,  and 
she  does  now  still  have  and  retain  the  same.*' 

Catherine  L.  Shehan  filed  an  answer  to  said  com- 
plaint denying  each  and  every  allegation  thereof,  ex- 
cept paragraphs  1,  2,  4,  10  and  11.  She  denies  para- 
graph 16  of  the  complaint  set  out  supra. 

A  decree  was  rendered  in  favor  of  the  plaintifip  and 
against  Charles  E.  Herron,  Estey  A.  Herron  and 
Catherine  L.  Shehan  for  the  recovery  of  said  $5,000 
and  interest  thereon  at  the  rate  of  6  per  cent  per  an- 
num from  September  6,  1910,  and  for  costs  and  dis- 
bursements, and  foreclosing  said  mortgage,  etc  The 
defendant  Catherine  L.  Shehan  appeals  from  the  whole 
of  said  decree ;  the  other  defendants  do  not  appeaL  In 
form,  said  promissory  notes  are  joint  and  several 
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The  defendant  Shehan  makes  several  points  upon 
which  she  relies  for  a  reversal  of  said  decree. 

She  contends  that  she  did  not  authorize  her  at- 
torney in  fact,  Charles  E.  Her r on,  to  execute  either  of 
said  promissory  notes  or  said  mortgage,  and  she  bases 
this  contention  upon  the  terms  of  the  power  of  at- 
torney, which  she  executed  to  him.  Said  power  of 
attorney  was  received  at  Vale  the  day  that  said  notes 
and  said  mortgage  were  made,  and  all  of  the  parties 
to  said  notes  and  mortgage  and  the  plaintiff  bank  knew 
the  contents  of  said  power  of  attorney  before  said 
notes  and  mortgage  were  executed  and  before  any  part 
of  the  consideration  for  the  execution  of  said  notes  and 
mortgage  was  paid  or  delivered.  Said  notes  and  said 
mortgage  show  on  their  faces  that  the  name  of  Cath- 
erine L.  Shehan  was  subscribed  thereto  ''by  her  at- 
torney in  fact,  Charles  E.  Herron.** 

The  following  is  a  copy  of  said  power  of  attorney: 

**Know  all  men  by  these  presents,  that  I,  Catherine 
L.  Shehan,  a  widow,  of  Washington  City,  in  the  Dis- 
trict of  Columbia,  do  hereby  make,  constitute  and  ap- 
point Charles  E.  Herron  of  Vale,  in  the  State  of 
Oregon,  my  true  and  lawful  attorney,  in  and  for  the 
purposes  hereinafter  mentioned,  to  wit:  He  is  hereby 
authorized  and  empowered  to  execute  and  sign  my 
name  to  a  negotiable  promissory  note  and  deliver  the 
same  to  Harry  R.  Garrett,  said  note  to  be  dated  Sep- 
tember 6,  1910,  for  the  sum  of  five  thousand  dollars 
($5,000),  payable  to  the  order  of  said  Garrett  on  or 
before  one  year  after  its  date  and  bearing  interest  at 
six  (6)  per  cent  per  annum  and  payable  at  any  bank 
at  Vale,  Oregon.  And  the  said  Herron  is  further  au- 
thorized to  execute  in  my  name  a  mortgage,  or  deed 
of  trust,  to  secure  the  payment  of  said  note  and  inter- 
est, upon  and  covering  four  hundred  and  eighty  (480) 
acres  of  land  owned  by  me  in  Malheur  County,  Ore- 
gon, that  being  all  the  land  owned  by  me  in  said  county, 
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and  also  all  my  right,  title  and  interest  in  and  to  all 
water  rights  and  surveys  and  reservoir  and  dam  sites 
owned  by  me  in  said  county.  Said  mortgage  or  deed 
of  trust  to  be  in  the  ordinary  form,  used  in  said  county 
and  the  said  Herron  is  authorized  to  sign  my  name 
to  said  note  and  mortgage,  or  deed  of  trust,  and  to 
acknowledge  for  me  and  in  my  name  the  execution  of 
the  said  mortgage,  or  deed  of  trust,  and  to  deliver  said 
note  and  mortgage  or  deed  of  trust,  to  said  Garrett, 
,  and  said  note  and  mortgage  or  deed  of  trust,  so  exe- 
cuted and  acknowledged  to  said  Garrett  shall  be  in  all 
respects  as  binding  on  me  as  though  I  had  personally 
executed  and  acknowledged  the  same. 

**In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  third  day  of  September,  1910. 

*'Cathbbinb  L.  Shbha^.     [Seal.] 

**  Signed,  sealed  and  delivered  in  the  presence  of  us 
as  witnesses:  Alexander  H.  Galt. 

**M.  A.  Balungeb.*' 

Said  instrument  was  properly  executed,  acknowl- 
edged and  certified. 

The  following  is  a  copy  of  one  of  said  promissory 
notes : 

*'No.  2.    $3,000.00 

*'Vale,  Oregon,  September  6,  1910. 
**0n  or  before  one  year  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  order' of  Harry  B.  Gar- 
rett, at  the  United  States  National  Bank  of  Vale, 
Oregon,  the  sum  of  three  thousand  dollars  ($3,000)  in 
gold  coin  of  the  United  States,  at  the  present  standard 
value,  with  interest  thereon  in  like  gold  coin  at  the  rate 
of  6  per  cent  per  annum,  from  date  until  maturity, 
interest  to  be  paid  semi-annually,  and  if  not  so  paid, 
the  whole  sum  principal  and  interest,  to  become  due 
and  collectible  at  the  option  of  the  holder  of  this  note, 
and  in  case  suit  or  action  is  instituted  to  collect  this 
note  or  any  part  thereof,  I  promise  to  pay,  in  addition 
to  the  costs  and  disbursements  provided  by  statute,  an 
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additional  10  per  cent  of  the  amount  sued  upon  for 
attorney's  fees.  Chablbs  E.  Hebbon^ 

**EsTBY  A.  Hebbon^ 
**By  Her  Attorney  in  Fact,  Charles  E.  Herron. 

**Cathebinb  L.  Shbhan, 
**By  Her  Attorney  in  Fact,  Charles  E.  Herron. 
**  Witness: 

'^J.  B.  Wbavbb. 

'*  John  W.  Cobson." 

The  note  for  $2,000  is  just  like  the  foregoing  copy, 
except  as  to  the  amount  of  the  principal. 

The  main  question  for  decision  is:  Did  the  power 
of  attorney,  set  out  supra,  authorize  Charles  E.  Herron 
to  subscribe  the  name  of  the  defendant  Catherine  L. 
Shehan  to  said  promissory  notes  t  The  said  power  of 
attorney  confers  upon  said  Herron  the  following  power 
to  execute  a  promissory  note: 

* '  He  is  hereby  authorized  and  empowered  to  execute 
and  sign  my  name  to  a  negotiable  promissory  note  and 
deliver  the  same  to  Harry  R.  Garrett,  said  note  to  be 
dated  September  6, 1910,  for  the  sum  of  five  thousand 
dollars  ($5,000),  payable  to  the  order  of  said  Garrett, 
on  or  before  one  year  after  date,  and  bearing  interest 
at  6  per  cent  per  annum,  and  payable  at  any  bank  at 
Vale,  Oregon.^' 

It  will  be  observed  that  said  instrument  makes  Her- 
ron the  special  agent  of  Mrs.  Shehan  for  certain  stated 
purposes:  (a)  He  was  not  authorized  to  borrow 
money ;  but  he  was  empowered  to  execute  and  sign  her 
name  to  a  promissory  note  having  certain  stated  quali- 
ties, (b)  He  was  authorized  to  execute  one  note,  and 
it  was  to  be  for  $5,000.  (c)  It  was  to  be  dated  Sep- 
tember 6,  1910,  and  to  be  a  negotiable  note,  and  pay- 
able to  the  order  of  said  Garrett  on  or  before  one  year 
after  its  date  at  any  bank  in  Vale,  and  it  was  to  bear 
interest  at  the  rate  of  6  per  cent  per  annum.    The 
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power  does  not  state  anything  concerning  the  execu- 
tion of  said  note  by  any  person  other  than  Mrs.  She- 
han.  Said  power,  also,  authorized  Herron  to  execute, 
in  the  name  of  Mrs.  Shehan,  a  mortgage  or  deed  of 
trust  'Ho  secure  the  payment  of  said  note  and  inter- 
est," upon  land  referred  to  in  said  power. 

Instead  of  executing  one  note  for  $5,000,  he  executed 
two,  one  for  $2,000  and  the  other  for  $3,000.  Said 
notes  were  executed  and  signed  by  Charles  E.  Herron 
and  Estey  A.  Herron,  as  makers  thereof,  in  addition 
to  having  the  name  of  Mrs.  Shehan  subscribed  thereto 
by  said  Herron  as  her  attorney  in  fact.  Said  notes 
are  in  form  joint  and  several.  According  to  said 
power,  the  note  that  Herron  was  authorized  to  execute 
for  Mrs.  Shehan  was  to  be  payable  ' '  on  or  before  one 
year  after  its  date,  and  bearing  interest  at  6  per  cent 
per  annum.''  The  notes  executed  are  made  payable 
on  or  before  one  year  after  date  '  *  with  interest  thereon 
in  like  gold  coin  at  the  rate  of  6  per  cent  per  annum 
from  date  until  maturity,  interest  to  be  paid  semi-an- 
nually, and  if  not  so  paid,  the  whole  sum,  principal  and 
interest,  to  become  due  and  collectible  at  the  option  of 
the  holder  of  this  note."  If  the  note  had  been  exe- 
cuted according  to  the  power,  the  interest  would  have 
become  due  at  the  end  of  the  year.  According  to  the 
notes  that  were  executed,  the  interest  became  due  semi- 
annually, with  a  stipulation  that,  if  the  interest  should 
not  be  paid  semi-annually,  the  principal  sum  and  inter- 
est should  become  due  and  collectible  at  the  option  of 
the  holder  of  the  notes.  The  notes  executed  contain, 
also,  a  promise  to  pay  10  per  cent  of  the  amount  sued 
for,  as  attorney's  fees.    The  notes  are  witnessed. 

1-4.  When  power  is  conferred  upon  an  agent,  by  a 
power  of  attorney,  the  meaning  of  general  words  in 
the  instrument  is  restricted  by  the  context  and  con- 
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fltmed  accordingly,  and  the  authority  given  is  con- 
strued strictly  so  as  to  exclude  the  exercise  of  any 
power  that  is  not  warranted  either  by  the  terms  actu- 
ally used,  or  as  a  necessary  means  of  executing,  with 
effect,  the  authority  given.  This  is  true  of  powers 
given  to  execute  or  indorse  negotiable  paper. 

In  1  Clark  &  Skyles,  Law  of  Agency,  Section  266, 
the  authors  say: 

'*  Power  to  draw  and  indorse  negotiable  paper,  like 
all  other  powers  of  attorney,  will  always  be  strictly 
construed,  and  will  not  be  held  to  have  been  conferred 
upon  an  agent,  unless  the  intention  to  give  such  au- 
thority plainly  appears ;  and  where  it  has  been  given  it 
must  be  strictly  pursued  and  will  not  be  extended 
beyond  the  limits  specified  in  the  power. '  * 

Section  267  of  the  same  work  illustrates  the  rule, 
stated  supra,  as  follows : 

'^Thus  an  agent  who  is  authorized  to  draw  and  in- 
dorse bills  of  exchange  in  the  name  of  the  principal  has 
no  power  to  draw  and  indorse  them  in  his  own  name, 
or  in  the  joint  name  of  himself  and  principal,  or  of  his 
principal  and  third  parties;  nor  can  he  draw  or  in- 
dorse them  in  the  name  of  his  principal,  when  author- 
ized to  draw  them  in  his  own  name, ' '  etc. 

1  Mechem,  Agency,  Section  784,  says : 

"Formal  instruments  conferring  authority  will  be 
strictly  construed,  and  can  be  held  to  include  only  those 
powers  which  are  expressly  given  and  those  which  are 
necessary,  essential  and  proper  to  carry  out  those  ex- 
pressly given.  It  will  indeed  be  presumed  that  the 
principal,  in  conferring  a  power,  intended  to  confer 
with  it  the  right  to  do  those  things  without  which  the 
object  contemplated  could  not  be  accomplished,  but 
beyond  this  the  authority  will  not  be  extended  by 
construction.  * ' 

The  same  work,  in  Section  974,  illustrates  the  rule 
thus: 
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**  Authority  to  sign  the  principals  name  to  promis- 
sory notes  will  be  limited  to  notes  drawn  in  the  usual 
form,  and  will  not  authorize  the  execution  of  a  note 
containing  a  provision  that  if  not  paid  at  maturity  an 
additional  sum  of  10  per  cent  would  be  paid.  Author- 
ity to  an  agent  to  draw  a  bill  in  the  principal's  name 
will  not  authorize  a  bill  drawn  in  the  joint  names  of 
the  principal  and  the  agent ;  nor  will  authority  to  draw 
a  bill  authorize  an  agent  to  contract  to  indemnify  the 
acceptor  against  the  consequences  of  his  acceptance; 
nor  will  joint  authority  from  several  persons  to  indorse 
a  bill  in  their  names  jointly  authorize  several  succes- 
sive indorsements,"  etc. 

In  his  work  on  Agency  (Section  68),  Judge  Story 
says : 

**  Indeed,  formal  instruments  of  this  sort  are  ordi- 
narily subjected  to  a  strict  interpretation,  and  the  au- 
thority is  never  extended  beyond  that  which  is  given 
in  terms,  or  which  is  necessary  and  proper  for  carry- 
ing the  authority  given  into  full  effect.'* 

In  Craighead  v.  Peterson,  72  N.  Y.  279  (28  Am.  Rep. 
150),  the  facts  were  that  the  defendant  executed  a 
power  of  attorney,  authorizing  P.  to  draw  and  indorse 
any  check  or  checks,  promissory  note  or  notes,  on  any 
bank  in  the  City  of  New  York,  in  which  the  defendant 
had  an  account,  etc.  P.  executed,  in  the  name  of  the 
defendant,  and  delivered  to  the  plaintiff's  testator,  two 
promissory  notes,  payable  at  a  bank  where  the  defend- 
ant had  no  account.  The  court  held  that  the  making 
of  said  notes  was  vltra  vires,  saying,  inter  alia: 

''A  formal  instrument  delegating  powers  is  ordi- 
narily subjected  to  strict  interpretation,  and  the  au- 
thority is  not  extended  beyond  that  which  is  given  in 
terms,  or  which  is  necessary  to  carry  into  effect  that 
which  is  expressly  given.  They  are  not  subject  to  that 
liberal  interpretation  which  is  given  to  less  formal 
instruments,''  etc. 
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In  Batty  v.  Carswell,  2  Johns.  (N.  Y.)  49,  the  facts 
were  that  A  authorized  B  to  sign  his  name  to  a  note 
for  $250,  payable  in  6  months,  and  B  signed  it  to  a  note 
for  that  amount  payable  in  60  days,  and  the  court  held 
that  A  was  not  bound,  saying,  in  part: 

**This  was  a  special  power,  and  ought  to  have  been 
strictly  pursued.  *  •  But  the  note  that  Abner  Carswell 
authorized  the  witness  to  put  his  name  .to  was  to  be 
payable  in  6  months,  whereas,  the  note  he  signed  had 
only  60  days  to  run.  The  note,  then,  as  far  as  it  con- 
cerned Abner,  admitting  that  there  was  no  revocation, 
was  made  without  authority. ' ' 

In  Mechanics'  Bank  v.  Schaumburg,  38  Mo.  228,  the 
syllabus  in  part  is : 

**  Where  an  express  authority  is  given  in  writing  by 
the  principal  to  the  agent,  another  or  different  author- 
ity cannot  be  implied.  The  extent  of  the  authority  is 
to  be  ascertained  from  the  instrument  itself,  and  it 
cannot  be  enlarged  by  parol  evidence.  A  power  of  at- 
torney given  by  a  principal  to  his  agent,  to  execute, 
sign,  draw  and  indorse  notes  and  bills  in  the  business 
of  the  principal,  will  not  import  an  implied  authority 
to  use  the  name  of  the  principal  in  joint  transactions 
with  other  persons  and  for  their  benefits.^' 

In  Harris  v.  Johnston,  54  Minn.  177  (55  N.  W.  970, 
40  Am.  St.  Rep.  312),  the  syllabus  is: 

*'Each  of  several  tenants  in  common  of  real  estate 
executed  a  several  and  separate  power  of  attorney  au- 
thorizing the  agent  to  sell  the  land  and  execute  war- 
ranty deeds  of  his  interest  in  the  property,  and  *to  sell 
and  indorse  any  promissory  notes  that  may  be  taken 
and  secured  by  mortgage '  on  the  property.  Held,  that 
the  power  did  not  authorize  the  agent  to  bind  his  prin- 
cipal as  indorser,  jointly  with  the  other  cotenants,  of 
a  note  taken  payable  jointly  to  them  alL*' 

31  Cyc.  1383,  says : 

78  Or.— 26 
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*  *  Even  when  clearly  granted,  power  to  execute  com- 
mercial pai)er  must  be  strictly  pursued.  Power  to  deal 
in  a  certain  way  with  commercial  paper  is  not  to  be 
enlarged  by  construction  to  permit  the  doing  of  other, 
although  of  somewhat  similar  things." 

In  Stainback  v.  Read  A  Co.,  11  Gratt.  (52  Va.)  281 
(62  Am.  Dec.  648),  the  syllabus  is,  in  part: 

' '  A  power  of  attorney  given  to  an  agent  to  act  in  the 
name  and  on  behalf  of  his  principal,  in  the  absence 
of  anything  to  show  a  different  intention,  must  be  con- 
strued as  giving  authority  to  act  only  in  the  separate 
individual  business  of  the  principal.  A  power  of  at- 
torney, to  draw,  indorse  and  accept  bills,  and  make  and 
indorse  notes,  negotiable  at  a  particular  bank,  in  the 
name  of  the  principal,  does  not  authorize  the  attorney 
to  draw  a  bill  in  the  joint  names  of  himself  and  his 
principal. '  * 

See,  also,  on  this  point,  Ewell  on  Agency,  pp.  204. 
205;  Attwood  v.  Mtmnings,  7  Bam.  &  C.  130;  First 
Nat.  Bank  v.  Gay,  63  Mo.  33  (21  Am.  Rep.  430) ;  N.  R. 
Bank  v.  Ay  mar,  3  Hill  (N.  Y.),  262;  Blum  v.  Robert- 
son,  24  Cal.  127;  Bank  of  United  States  v.  Beirne,  1 
Gratt.  (42  Va.)  234  (42  Am.  Dec.  551) ;  Bank  of  Deer 
Lodge  v.  Hope  M.  Co.,  3  Mont.  146  (35  Am.  Rep.  458). 

The  agency  of  Herron  was  clearly  a  special  one,  to 
execute  the  note  and  mortgage  described  therein. 
Special  authority,  like  a  general  one,  confers  by  im- 
plication all  powers  necessary  for  or  incident  to  its 
proper  execution :  31  Cyc.  1343.  As  shown  supra,  the 
authority  of  a  special  agent  must  be  strictly  pursued, 
and  those  who  deal  with  him  must  at  their  peril  deter- 
mine the  extent  of  his  authority,  as  he  cannot  bind  his 
principal  by  his  acts  outside  of  the  scope  of  his 
authority. 

5.  Herron  was,  by  the  power  of  attorney,  authorized 
to  execute  and  sign  the  name  of  Mrs.  Shehan  to  a 
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negotiable  promissory  note  and  deliver  it  to  Garrett. 
This  note  was  to  be  dated  September  6,  1910,  for  the 
snm  of  $5,000  and  payable  to  the  order  of  said  Gar- 
rett on  or  before  one  year  after  its  date.  It  was  to 
bear  interest  at  the  rate  of  6  per  cent  per  annnm.  It 
was  to  be  payable  at  any  bank  in  Vale.  It  is  manifest 
from  the  terms  of  this  power  that  the  maker  thereof 
intended  to  authorize  the  agent  to  execute  a  promis- 
sory note  only  of  the  kind  described  therein.  The  note 
was  required  to  be  negotiable  and  to  bear  a  certain 
date  and  to  bear  interest  at  a  stated  rate,  and  it  was 
required  also  to  be  **  payable  on  or  before  one  year 
after  its  date.*'  If  the  note  had  been  drawn  as  re- 
quired by  the  power,  both  the  principal  and  the  inter- 
est would  have  become  due  and  payable  at  the  end  of  a 
year  from  its  date,  and  an  action  for  the  recovery  of 
either  the  principal  or  any  of  the  interest  could  not, 
under  any  circumstances,  have  been  maintained  until 
the  expiration  of  a  year  from  the  date  of  the  notet 
The  authority  delegated  to  Herron  authorized  him  to 
execute  a  note  of  that  character  and  no  other. 

The  notes  that  he  executed  provide,  in  the  first  place, 
that  the  principal  shall  be  paid  on  or  before  one  year 
from  the  date  of  the  note ;  but  they  require  the  interest 
to  be  paid  semi-annually.  This  is  a  clear  and  material 
departure  from  the  power  conferred  upon  the  agent. 
The  note  that  he  was  authorized  to  execute  made  the 
interest  collectible  at  the  end  of  the  year ;  but  the  notes 
executed  by  him  made  the  interest  collectible  at  the 
end  of  six  months.  Furthermore,  the  note  that  the 
agent  was  authorized  to  execute  would  have  made  the 
principal  collectible  at  the  end  of  twelve  months;  but 
the  notes  executed  by  him  made  the  principal  collectible 
at  the  end  of  six  months,  at  the  option  of  the  holders 
of  the  notesy  if  the  interest  was  not  paid  at  the  end  of 
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six  months.  The  agent  had  no  authority  to  make  the 
interest  collectible  semi-annually,  or  to  make  the  prin- 
cipal collectible  at  the  end  of  six  months,  at  the  option 
of  the  holders  of  the  notes,  if  the  interest  should  not 
be  paid  semi-annually.  The  agent  by  making  the  inter- 
est on  said  notes  collectible  semi-annually,  and  pro- 
viding that,  if  it  should  not  be  so  paid,  the  principal 
should,  also,  become  due  and  collectible  at  the  option 
of  the  holders  thereof,  acted  outside  of  the  authority 
conferred  upon  him,  and  contrary  thereto.  The  notes 
that  he  executed,  and  also  the  mortgage  given  to  secure 
their  payment,  are  not  the  notes  or  the  mortgage  of 
Mrs.  Shehan,  and  they  are  void  as  to  her. 

Mrs.  Shehan  had  a  right  to  require  that  the  $5,000 
for  which  she  intended  to  make  herself  liable  should 
be  included  in  one  note,  and  not  in  several,  and  she 
seems  to  have  done  so  by  the  power  that  she  executed ; 
but  we  do  not  find  it  necessary  to  decide  whether  the 
execution  of  the  two  notes  instead  of  only  one,  or  hav- 
ing said  notes  signed  by  Charles  E.  Herron  and  Estey 
A.  Herron  as  makers  thereof  jointly  with  Mrs.  Shehan, 
was  such  a  departure  from  the  powers  vested  in  said 
agent  as  to  invalidate  said  notes  as  to  Mrs.  Shehan. 

We  hold  that  the  notes  executed  are  not  the  notes  of 
Mrs.  Shehan,  because  the  interest  was  made  payable 
semi-annually,  instead  of  at  the  end  of  the  year,  and 
the  principal  was  made  collectible  at  the  end  of  six 
months,  at  the  option  of  the  holder  thereof,  if  the  inter- 
est should  not  be  paid  semi-annually  as  required  by 
said  notes.  We  do  not  find  it  necessary  to  decide 
whether  the  telegrams  offered  in  evidence  were  so  iden- 
tified as  to  be  entitled  to  be  admitted  in  evidence.  The 
power  of  attorney  was  in  the  possession  of  the  par- 
ties when  the  notes  and  mortgage  were  executed,  and 
the  bank  plaintiff  had  notice  of  its  contents  when  it 


Dee.  1914.]     Unitesd  States  Nat.  Bank  v.  Herbon.  405 

obtained  title  to  the  notes.  The  telegrams  did  not  add 
anything  to  the  powers  of  the  agent,  Herron. 

6.  The  plaintiff  alleges  in  the  complaint  that  the 
$5,000  which  was  loaned  when  the  notes  and  mortgage 
were  executed  was  paid  to  Charles  E.  Herron,  and  that 
said  Herron  used  the  whole  thereof  for  the  use  and 
benefit  of  Mrs.  Shehan  for  improvements  in  her  busi- 
ness in  Malheur  County,  and  that  she  accepted  and  re- 
tained, and  that  she  does  now  accept  and  retain,  said 
benefits. 

Although  it  is  not  so  stated,  we  presume  that  this 
allegation  was  set  forth  in  the  complaint  to  show  a 
ratification  of  the  acts  of  the  said  Herron  in  obtaining 
said  money  upon  said  notes.  This  allegation  was 
denied  by  Mrs.  Shehan,  and  the  plaintiff  failed  to  sus- 
tain it  by  proof.  There  was  a  complete  failure  to 
prove  the  facts  necessary  to  show  a  ratification.  There 
was  no  evidence  to  show  that  Mrs.  Shehan  had  knowl- 
edge of  the  contents  of  the  notes  to  which  Herron  sub- 
scribed her  name  until  this  suit  was  commenced.  The 
evidence  shows  that  she  resides  in  the  City  of  Wash- 
ington. There  is  no  evidence  that  she  was  ever  in 
Oregon.  The  evidence  fails  to  show  what  was  done 
with  the  $5,000.  The  plaintiff  produced  evidence  that 
Charles  E.  Herron  had  deeded  his  land  to  Mrs.  She- 
han and  that  she  had  given  him  an  agreement  that  he 
was  to  have  the  land  back  on  paying  her  a  certain 
amount  of  money ;  but  there  was  no  evidence  to  prove 
that  Mrs.  Shehan  received  any  part  of  said  money. 
The  evidence  shows  that  Herron  was  trying  to  borrow 
the  money  and  that  he  obtained  it,  but  it  does  not  ap- 
pear what  he  did  with  it.  In  addition  to  the  exhibits  put 
in  evidence,  the  plaintiff  had  but  one  witness  that  gave 
evidence  concerning  the  facts  in  issue.  It  is  a  well- 
settled  principle  of  law  that  a  party  who  relies  on  ratifi- 
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cation  of  unauthorized  acts  of  an  agent  has  the  onus 
of  proving  the  necessary  facts  to  show  snch  ratification. 
31  Cyc.  1647  states  the  rule  thus: 

"A  party  relying  on  a  ratification  of  the  unauthor- 
ized act  of  an  agent  has  the  burden  of  proving  it.  To 
meet  the  burden  it  is  necessary  to  show  that  the  ratifi- 
cation was  made  under  such  circumstances  as  to  be 
binding  on  the  principal,  especially  to  see  to  it  that  all 
material  facts  were  made  known  to  him,  or,  as  is  some- 
times stated,  to  see  to  it  that  there  was  an  adoption 
of  the  act  by  the  principal,  with  full  knowledge  of  what 
had  been  done  in  his  name  and  on  his  behalf;  and  it 
does  not  suflSce  to  show  that  the  principal  omitted  to 
make  inquiries  and  that  facts  might  have  been  learned 
by  diligence  on  his  part,  if  it  appears  that  he  was  mis- 
apprehended or  was  mistaken  as  to  material  facts. 
But  in  sustaining  the  burden  of  proof  cast  on  the  one 
seeking  to  enforce  a  liability  by  ratification,  arising 
from  silence  or  a  failure  to  repudiate  an  unauthorized 
act  after  knowledge  thereof,  it  is  not  necessary  for  him 
to  show  that  by  such  silence  he  has  been  misled  to  his 
prejudice. ' ' 

We  find  that  the  court  below  erred  in  rendering  a 
decree  in  favor  of  the  plaintiff  and  against  the  de- 
fendant Catherine  L.  Shehan,  upon  said  promissory 
notes  and  said  mortgage;  and  we  find,  also,  that  said 
notes  and  said  mortgage  are  utterly  void  as  to  her. 

The  decree  of  the  court  below  is  reversed  so  far  as 
it  relates  to  the  defendant  Catherine  L.  Shehan,  and 
as  to  her  this  suit  is  dismissed.  Bevebsbd. 

Mb.  Justice  Beak  delivered  the  following  dissenting 
opinion : 

I  am  unable  to  give  my  assent  to  the  conclusion 
reached  by  Mr.  Justice  Bamsey  in  the  opinion  in  this 
case. 
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It  appears  from  an  agreement  executed  on  the  30th 
day  of  July,  1909  (Plaintiff's  Ex.  No.  5),  that  Cath- 
erine L.  Shehan  and  Charles  E.  Herron  were  about  to 
engage  in  acquiring,  improving  and  promoting  an  irri- 
gation project  in  Malheur  County,  Oregon.  Herron 
represented  that  he  had  procured  deeds  to  certain 
lands  and  water  rights  to  be  placed  in  escrow  in  the 
plaintiff  bank  at  Vale,  Oregon,  taking  title  in  his  own 
name.  By  the  agreement  made  between  Catherine  L, 
Shehan  of  Washington,  D.  C,  party  of  the  first  part, 
Charles  E.  Herron  of  Vale,  Oregon,  party  of  the  second 
part,  and  M.  A.  Ballinger  of  Washington,  D.  C,  party 
of  the  third  part  (who  was  to  act  as  trustee  in  the 
matter),  Mrs.  Shehan  executed  to  Herron  and  deliv- 
ered a  promissory  note  for  $13,500  to  the  trustee  for 
herself  and  Herron  as  a  promotion  fund,  and  the 
latter  transferred  the  title  to  the  lands  and  water 
rights  to  Mrs.  Shehan,  which  title  she  was  to  hold 
until  such  time  as  the  stock  and  bonds  of  a  corporation 
to  be  formed  should  be  ready  for  delivery.  The  capi- 
tal stock  of  the  corporation  to  be  issued  was  of  the 
par  value  of  a  million  dollars  and  bonds  to  the  amount 
of  $300,000  were  to  be  issued  and  sold.  When  this  was 
done,  Mrs.  Shehan  was  to  deed  the  property  to  the 
corporation  and  receive  all  the  capital  stock  except 
$950,000,  which  was  to  be  delivered  to  Herron.  The 
bonds  were  to  be  transferred  to  Ballinger  in  trust  to 
be  sold  to  pay  a  $13,500  note  executed  by  Mrs.  Shehan 
to  Herron  and  to  be  discounted  by  Ballinger,  and  to 
pay  $3,000  to  Herron.  The  remainder  of  the  bonds 
were  to  belong  to  the  corporation. 

It  is  seen  that  Mrs.  Shehan  did  not  buy  the  land 
and  water  rights,  but  held  the  record  title  as  a  mort- 
gagee as  security  for  having  signed  the  note  given  to 
obtain  money  to  be  used  in  promoting  the  irrigation 
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project.  The  lands  were  embraced  in  what  was  known 
as  *  *  Bully  Creek  Reservoir  Site, ' '  and  the  water  rights 
were  the  Bully  Creek  water  rights.  In  1910  Herron 
applied  for  more  money.  A  copy  of  a  telegram  intro- 
duced in  evidence  reads  thus: 

*' Washington,  August  26th,  1910. 
**Chas.  E.  Herron: 

**You  are  authorized  to  execute  my  note  and  mort- 
gage of  all  my  Bully  Creek  holdings  to  Garrett, 
five  thousand  dollars  due  on  or  before  one  year,  6% 
interest.  Catherine  L.  Shehan.'' 

A  copy  of  another  telegram  in  the  record  is  as  fol- 
lows: 

''Washington,  D.  C,  September  4, 1910. 
*'To  Chas.  E.  Herron,  Vale,  Oregon. 

* '  In  order  to  enable  you  to  borrow  $5000.00  I  waive 
my  priority  to  that  extent  under  my  contract  on  Bully 
Creek  property  in  favor  of  Garrett,  and  authorize  you 
to  make  him  a  first  lien  mortgage.  I  have  confirmed 
this  by  letter. 

*'  [Signed]     Catherine  L.  Shehan.'* 

The  following  is  a  copy  of  a  telegram  received  by 

Herron  about  that  time : 

"Wash.  D.  C.  3  &  4th. 
**Chas.  E.  Herron,  Vale,  Oregon. 

"Power  attorney  to  execute  note  mortgage  mailed 
today  complete  authority.  M.  A.  Balungbb." 

The  power  of  attorney  which  is  in  question  in  this 
suit  arrived  at  Vale  in  the  mail  of  September  6th. 
The  money  was  procured  from  two  sources:  $2,000 
from  Mrs.  Corson,  and  $3,000  from  the  bank.  Notes 
corresponding  to  the  amounts  were  given  to  Harry  B. 
Garrett,  the  person  named  in  the  power  of  attorney, 
and  a  mortgage  on  the  land  and  water  rights  was  exe- 
cuted and  delivered  to  him  to  secure  their  payment 
At  the  same  time  Garrett  assigned  the  mortgage  and 
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the  two  notes  to  C.  W.  Thebaud,  an  ofiScer  of  the  bank, 
and  the  mortgage  and  assignment  were  afterward  re- 
corded. At  the  time  of  receiving  the  notes  and  mort- 
gage, Thebaud  executed  what  was  termed  a  declara- 
tion of  trust  acknowledging  that  he  held  them  in  trust 
for  the  bank  and  for  Mrs.  Corson.  Afterward  The- 
baud indorsed  the  notes  to  the  plaintiff  bank.  It  is 
shown  by  the  evidence  of  J.  W.  Corson  (pages  16,  17, 
Trans.)  that  the  money  was  paid  over  to  Mr.  Herron 
for  Mrs.  Shehan,  to  quote: 

**That  amount,  $5,000  actual  cash,  was  received  by 
Charles  E.  Herron  under  his  power  of  attorney  for 
Catherine  L.  Shehan.*' 

From  the  evidence  of  J.  W.  Corson  to  whom  Herron 
made  an  application  for  a  loan  and  who  states  that  he 
had  personal  knowledge  of  the  negotiations  and  opened 
and  read  several  of  the  telegrams  received,  the  fol- 
lowing appears: 

**A.  Mr.  Herron  made  application  to  Mrs.  Shehan 
for  $5,000  which  he  needed  on  the  property  out  here, 
and  she  wired  him  that  she  didn't  have  the  cash,  but  if 
he  could  borrow  it,  to  borrow  it,  and  she  would  pay  it. 

*'Q,  What  property  do  you  have  reference  tof 

**A.  The  Bully  Creek  interests  that  were  deeded  by 
Mr.  Herron  to  her,  including  the  land  described  in  the 
deeds  from  Herron  to  Catherine  L.  Shehan,  deeded 
land  and  water  rights  which  she  always  referred  to  as 
her  Bully  Creek  property. 

*'Q.  And  she  and  Herron  were  endeavoring  to  raise 
money  for  the  improvement  of  that  property  ? 

*'A.  Yes. 

**Q.  And  Herron  was  here  in  person,  was  he  not! 

*'A.  Herron  was  here  in  town. 

**Q.  Talked  with  you  about  ,it? 

**A.  Talked  with  me  about  it,  and  I  told  him  I  could 
get  him  the  money  if  he  would  get  me  a  mortgage  on 
the  property. 
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''Q.  And  did  you  have  any  communication  with  or 
from  Mrs.  Shehan  in  regard  to  the  matter! 

**A,  I  did;  I  had  numberless , telegrams. 

**Q.  Have  you  got  all  those  telegrams? 

**A.  I  have. 

**Q.  Will  you  produce  them? 

**A.  I  have  that  one.  (Witness  hands  paper  to 
counsel.)     What  date  is  that? 

**Q.  August  26th. 

^'A.  That  seems  to  be  the  first  one.  (Witness  hands 
three  other  papers  to  counsel.) " 

The  power  of  attorney  in  question  was  in  the  fol- 
lowing terms: 

' '  Know  all  men  by  these  presents,  that  I,  Catherine 
L.  Shehan,  a  widow,  of  Washington  City,  in  the  Dis- 
trict of  Columbia,  do  hereby  make,  constitute  and  ap- 
point Charles  E.  Herron  of  Vale,  in  the  State  of 
Oregon,  my  true  and  lawful  attorney,  in  and  for  the 
purposes  hereinafter  mentioned,  to  wit:  He  is  hereby 
authorized  and  empowered  to  execute  and  sign  my 
name  to  a  negotiable  promissory  note  and  deliver  the 
same  to  Harry  R.  Garrett,  said  note  to  be  dated  Sep- 
tember 6,  1910,  for  the  sum  of  five  thousand  ($5,000) 
dollars,  payable  to  the  order  of  said  Garrett  on  or  be- 
fore one  year  after  its  date  and  bearing  interest  at 
six  (6)  per  cent  per  annum  and  payable  at  any  bank 
at  Vale,  Oregon.  And  the  said  Herron  is  further  au- 
thorized to  execute  in  my  name  a  mortgage,  or  deed 
of  trust,  to  secure  the  payment  of  said  note  and  in- 
terest, uppn  and  covering  four  hundred  and  eighty 
(480)  acres  of  land  owned  by  me  in  Malheur  County, 
Oregon,  that  being  all  the  land  owned  by  me  in  said 
county,  and  also  all  my  right,  title  and  interest  in  and 
to  all  water  rights  and  surveys  and  reservoir  and  dam 
sites  owned  by  me  in  said  county,  said  mortgage  or 
deed  of  trust  to  be  in  the  ordinary  form,  used  in  said 
county  and  the  said  Herron  is  authorized  to  sign  my 
name  to  said  note  and  mortgage,  or  deed  of  trust,  and 
to  acknowledge  for  me  and  in  my  name  the  execution 
of  the  said  mortgage,  or  deed  of  trust,  and  to  deliver 
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said  note  and  mortgage  or  deed  of  trust  to  said  Gar- 
rett, and  said  note  and  mortgage  or  deed  of  trust,  so 
executed  and  acknowledged  to  said  Garrett  shall  be  in 
all  respects  as  binding  on  me  as  though  I  had  per- 
sonally executed  and  acknowledged  the  same. 

**In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  third  day  of  September,  1910. 

*'Cathebinb  L.  Shehan.     [Seal.]'* 

This  instrument  was  acknowledged  and  recorded  in 
Malheur  County,  Oregon. 

It  is  contended  by  counsel  for  defendant,  Mrs. 
Shehan,  that  the  note  and  mortgage  were  void  for  the 
reasons:  (1)  That  two  notes  were  executed  instead  of 
one;  (2)  that  the  notes  provided  that  the  interest 
should  be  paid  semi-annually,  and,  if  not  so  paid,  the 
whole  sum  should  become  due;  (3)  that  Herron  and 
wife  signed  the  notes  and  mortgage,  thereby  creating 
a  cloud  upon  Mrs.  Shehan 's  title  to  the  property;  that 
there  was  a  departure  from  the  power  of  attorney. 

The  evidence  produced  by  the  plaintiff  is  not  con- 
tradicted. There  was  no  violation  of  the  terms  of  the 
power.  The  defendants  offered  no  evidence  in  the 
case.  It  is  apparent  from  the  record  that  Mrs.  She- 
han desired  to  obtain  the  loan  of  $5,000  for  Herron 
to  use  in  promoting  the  irrigation  project.  There  is 
no  pretense  that  she  desired  the  money  to  be  for- 
warded to  her  at  Washington,  hence  it  must  be  con- 
ceded that  she  obtained  the  money  and  that  it  was 
delivered  to  Herron  as  it  was  intended  to  be,  a,nd  for 
her  benefit.  This  was  on  September  6,  1910.  Mrs. 
Shehan  retained  the  benefit  of  the  loan  and  speculated 
thereon.  She  made  no  known  objection  to  the  manner 
of  the  execution  of  the  power  conferred  by  her  upon 
Herron  until  the  commencement  of  this  suit  February 
3, 1913,  more  than  two  years  and  five  months  after  the 
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power  had  been  conferred.  She  thereby  impliedly 
waived  any  variance  or  departure  in  the  execution  of 
the  power  conferred,  and  was  liable  for  the  debt.  It 
is  therefore  plain  that  the  $5,000  in  question  was  in- 
vested in  the  same  manner  as  the  proceeds  of  the 
former  note  of  Mrs.  Shehan,  and  would  inure  to  the 
benefit  of  the  latter.  In  the  event  of  the  scheme  being 
successful,  she  would  realize  a  large  profit  as  she  was 
to  have  $50,000  of  the  capital  stock  of  the  corporation. 
It  was  no  doubt  desired  to  have  the  additional  loan  in 
order  to  save  the  $13,500  she  had  already  invested.  It 
therefore  seems  to  me  that  it  is  very  poor  grace  for 
Mrs.  Shehan  to  come  into  a  court  of  conscience  and 
seek  to  evade  the  payment  of  her  note.  It  is  not 
strange  that  with  so  limited  a  capital  to  carry  forward 
such  an  immense  undertaking  that  there  should  be 
troubled  waters  upon  the  financial  sea.  When  Mrs. 
Shehan  authorized  Herron  to  execute  a  mortgage  in 
her  name  on  the  property  held  by  her  to  secure  the 
payment  of  the  $5,000,  it  is  manifest  that  she  intended 
a  valid  mortgage  to  be  executed,  and  if  it  was  neces- 
sary for  Herron  and  wife  to  sign  the  same,  as  it  un- 
doubtedly was,  Mrs.  Shehan  has  no  reason  to  complain. 
She  could  in  no  way  be  injured.  It  is  shown  by  the 
triple  contract  referred  to  above  relating  to  the  promo- 
tion of  the  enterprise,  which  was  executed  prior  to  the 
signing  of  the  notes  and  mortgage,  that  Mrs.  Shehan 
held  title  to  the  property  embraced  in  the  mortgage 
as  security  until  a  corporation  should  be  organized 
and  stock  and  bonds  issued,  when  the  same  was  to  be 
transferred  to  the  corporation.  That  agreement  also 
shows  Ballinger  's  relations  to  the  transaction,  explains 
why  he  signed  one  of  the  telegrams,  and  shows  the 
relations  of  the  parties  in  the  promotion  of  the  irri- 
gation project.    It  appears  therefrom  that  both  Mrs. 
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Shehan  and  Herron  were  engaged  in  a  joint  enterprise, 
associated  together  for  a  common  purpose.  By  Her- 
ron and  wife  signing  the  mortgage  no  cloud  was 
created  upon  Mrs.  Shehan 's  title  to  the  property.  In 
this  respect  it  was  at  the  most  mere  additional  evi- 
dence of  the  true  condition  of  the  title  to  the  same. 

The  power  of  attorney  did  not  specify  when  the  in- 
terest on  the  note  should  be  paid.  The  parties  seem 
to  have  prepared  and  executed  the  notes  and  mortgage 
as  nearly  in  conformity  with  Mrs.  Shehan 's  directions 
as  they  knew  how  to  do;  one  of  the  parties  being  an 
attorney,  and  the  bank  oflScers  taking  part  in  the  trans- 
action. The  provision  in  the  note  that  the  interest 
is  ** payable  semi-annually"  amounts  to  but  little  more 
than  a  matter  of  form.  A  blank  for  such  time  to  be 
inserted  is  found  in  many  of  the  forms  of  notes  in 
general  use.  The  same  conclusion  may  be  suggested 
in  regard  to  the  promise  to  pay  the  $5,000,  being  on 
two  pieces  of  paper  instead  of  one,  as  a  matter  of  con- 
venience. 

The  rule  is  laid  down  in  31  Cyc.  1263c(l) : 

'*In  General.  Ratification  of  the  acts  of  an  agent 
need  not  in  most  cases  be  express,  but  may  be  implied 
from  the  acts  and  conduct  of  the  principal,  and  gen- 
erally speaking  a  ratification  may  be  implied  from 
any  acts  or  conduct  on  the  part  of  the  principal  rea- 
sonably tending  to  show  such  an  intention  on  the  part 
of  the  principal  to  ratify  the  acts  or  transactions  of 
the  alleged  agent,  particularly  where  his  conduct  is 
inconsistent  with  any  other  intention.  *  *  So  a  ratifi- 
cation may  be  implied  where  the  principal  has  carried 
out  or  offered  to  perform  a  part  of  an  unauthorized 
agreement  with  knowledge  of  the  whole,  has  accepted 
without  objection  a  performance  or  a  part  payment 
or  performance  on  the  part  of  the  other  party  to  the 
agreement.  *  *  Where  an  agency  has  been  shown  to 
exist,  the  facts  will  be  liberally  construed  in  favor  of 


414  United  States  Nat.  Bank  v.  Hebron.       {73  Or. 

the  approval  by  the  principal  of  the  acts  of  the  agent, 
and  very  slight  circumstances  and  small  matters  will 
sometimes  suflSce  to  raise  the  presumption  of  ratifica- 
tion.^^ 

We  think  the  circumstances  as  shown  by  the  uncon- 
tradicted evidence  in  this  case  were  sufficient  to  put 
Mrs.  Shehan,  as  a  reasonably  prudent  person,  upon 
inquiry  as  to  the  manner  of  the  execution  of  the  power. 
She  had  executed  her  power  of  attorney  authorizing 
the  procurement  of  the  loan,  the  execution  of  a  note 
and  mortgage,  and  sent  telegrams  approving  the  trans- 
action. It  is  not  consistent  with  business  principles 
that  she  remained  for  over  two  years  without  know- 
ing or  caring  what  had  been  done  in  regard  thereto. 

It  is  a  familiar  principle  that  a  person  cannot  retain 
the  fruits  of  an  unauthorized  contract  made  for  his 
benefit  by  another  assuming  to  act  as  his  agent  and 
repudiate  the  responsibilities  of  such  contract,  and 
any  attempt  to  so  retain  the  benefits  constitutes  a 
ratification  of  the  unauthorized  act  and  creates  a  lia- 
bility  on  the  part  of  such  person  to  the  same  extent  as 
if  such  contract  were  originally  authorized :  La  Grande 
National  Bank  v.  Blum,  27  Or.  215,  217  (41  Pac.  659) ; 
Mullaney  v.  Evans,  33  Or.  333  (54  Pac.  886) ;  McLeod 
V.  Despain,  49  Or.  563  (90  Pac.  492,  92  Pac.  1088,  124 
Am.  St.  Rep.  1066,  19  L.  R.  A.  (N.  S.)  276) ;  HUlyard 
V.  Hewitt,  61  Or.  62  (120  Pac.  750) ;  Grover  v.  Haw- 
thorne, 62  Or.  96  (114  Pac.  472, 121  Pac.  808) ;  Perkins 
V.  Boothby,  71  Me.  91,  97.  Subsequent  ratification  is 
equivalent  to  a  prior  authority  and  ratification  of  a 
part  is  affirmance  of  the  whole:  Moss  v.  Rossie  Lead 
Mining  Co.,  5  Hill  (N.  Y.),  137.      • 

The  question  of  the  expenditure  of  the  money  ob- 
tained upon  the  note  and  mortgage  was  not  one  which 
the  lender  or  mortgagee  could  oversee  or  direct.    The 
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money  being  paid  to  Herron,  a  person  designated  by 
Mrs.  Shehan  to  receive  the  same,  was  all  the  authority 
that  the  parties  making  the  loan  could  exercise.  The 
question  of  disbursement  by  the  agent  is  entirely  be- 
tween the  principal  and  the  agent :  McLeod  v.  Despain, 
49  Or.  563  (90  Pac.  492,  92  Pac.  1088, 124  Am.  St.  Rep. 
1066, 19  L.  B.  A.  (N.  S.)  276).  In  the  case  of  WUson 
V.  Troup,  2  Cow.  (N.  Y.)  195  (14  Am.  Dec.  461),  the 
court  said: 

**In  construing  a  power  of  attorney,  therefore,  in 
order  to  ascertain  whether  it  has  been  well  executed, 
the  letter  of  the  instrument  is  not  to  be  exclusively 
regarded;  but  the  important  inquiry  is:  Have  the  in- 
tentions of  the  parties  been  carried  into  effect?'^ 

We  quote  from  Beinhard,  Agency,  Section  141 : 

**  Where  the  owner  of  real  estate  makes  a  power  of 
attorney  to  an  agent  to  sell  the  land  of  the  owner,  but 
does  not  by  such  power  of  attorney  authorize  the 
agent  to  make  conveyance  thereof,  and  the  agent,  in 
excess  of  his  authority,  makes  such  a  conveyance 
thereof,  as  well  as  sale,  the  principal,  upon  being  in- 
formed, may  reject  such  sale ;  but  if  he  approves  what 
has  been  done  in  his  name,  and  accepts  notes  and  mort- 
gage given  by  the  purchaser,  and  insists  upon  their 
payment  after  being  informed  of  the  conveyance,  he 
thereby  ratifies  the  conveyance  and  the  effect  of  the 
power  of  attorney  to  convey  as  executed  by  the 
agent. ' ' 

In  all  cases,  whether  the  agency  be  general  or  special, 
it  is  said  to  be  a  universal  principle  that,  unless  the 
inference  is  expressly  excluded  by  other  circumstances, 
it  includes  all  the  usual  modes  and  means  of  accom- 
plishing the  objects  and  ends  of  the  agency:  Storey, 
Agency,  §  85.  In  McDermott  v.  Jackson,  97  Wis.  76 
(72  N.  W.  379),  the  court  said: 
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*  *  The  principle  that  a  person  cannot  retain  the  avails 
of  an  unauthorized  contract,  made  for  his  benefit  by 
another  assuming  to  act  as  his  agent,  and  repudiate  the 
responsibilities  of  such  contract,  and  that  any  attempt 
so  to  do,  with  full  knowledge  of  the  facts,  constitutes 
a  ratification  of  the  unauthorized  act,  and  creates  a 
liability  on  the  part  of  such  person  to  the  same  extent 
as  if  such  contract  were  originally  authorized,  is 
familiar.  ^^ 

The  case  of  Taylor  v.  Agricultural  d  Mechanical 
Assn.,  68  Ala.  229,  237,  238,  indicates  that,  while  courts 
may  not  give  relief  in  actions  at  law  where  powers 
have  been  illegally  executed,  they  will  give  the  neces- 
sary relief  in  equity,  and  that  the  principal  receiving 
and  using  the  proceeds  of  an  unauthorized  contract 
made  by  an  agent  ipso  facto  ratifies  the  acts  of  the 
agent.     The  court  there  said: 

**  While  this  rule  prevails  at  law,  in  equity  it  is 
equally  well  settled  that  contracts  or  conveyances 
made  by  an  agent  having  authority,  though  informally 
and  defectively  executed,  are  binding  on  and  will  be 
enforced  against  the  principal.  *  *  It  is  not  material 
whether  the  defective  execution  is  the  result  of  mere 
inadvertence,  or  whether  it  is  founded  in  ignorance  or 
mistake  of  the  law." 

Perkins  v.  Bootkhy,  71  Me.  91,  97,  was  an  action  for 
money  had  and  received.     The  court  said : 

''When  an  agent  without  authority  or  knowledge  of 
his  principal  borrows  money  and  applies  it  to  the  pay- 
ment and  discharge  of  the  legal  liabilities  of  his  prin- 
cipal, and  the  principal  knowingly  retains  the  benefit 
of  such  payment,  the  lender  may  recover  therefor  in 
an  action  against  the  principal  for  money  had  and 
received.  A  principal  cannot  knowingly  retain  the 
benefit  of  money  hired  by  his  agent,  in  tiie  name  of  the 
principal,  and  at  the  same  time  legally  refuse  to  pay 
the  loan  upon  the  ground  that  the  agent  had  no 
authority  to  borrow  money." 
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Viewing  the  transaction  as  delineated  by  the  docu- 
ments and  evidence  contained  in  the  record,  we  think 
that  any  departure  from  the  terms  of  the  power  of 
attorney,  in  the  execution  thereof,  was  impliedly  rati- 
fied by  Mrs.  Shehan.  The  plaintiff's  witnesses  have 
given  their  version  of  the  important  dealings,  and,  if 
their  theory  or  delineation  was  incorrect,  it  was  incum- 
bent upon  the  defendants  to  explain  or  show  wherein 
the  evidence  of  plaintiff  was  wrong.  The  equities  are 
with  the  plaintiff.    The  judgment  of  the  lower  court 

should  be  affirmed. 

• 

Mr.  Justice  McNaby  concurs  in  this  dissent. 


Sabznitted  on  brieft  witbout  argument  October  26,  affirmed  Decem- 
ber 8,  1914. 

PACIFIC  LIVESTOCK  CO.  v.  COCHRAN. 

(144  Pac.  668.) 

Watan  and  Watereonrse^— Approi»rlatlon — ^ProceedlngB — Tew  for 
Betermination  of  Water  Bights  by  State  Water  Board— Volun- 
tary Payment. 

1.  Section  6656,  L.  0.  L.,  provides  that  if,  in  proceedings  by  the 
state  water  board  to  adjudicate  water  rights  any  claimant  after 
notice  shall  fail  to  appear  and  submit  proofs  of  his  claims,  he  shall 
be  barred  from  subsequently  asserting  any  rights  theretofore  ac- 
quired on  the  stream  or  other  body  of  water  embraced  in  such  pro- 
ceeding, and  shall  be  held  to  have  forfeited  all  right  to  the  use  of 
the  water  theretofore  claimed  by  him.  Section  6641  provides  that, 
at  the  time  of  submitting  proof  of  appropriation  or  of  the  taking  of 
testimony  for  the  determination  of  rights  to  water,  the  division  super- 
intendent shall  collect  from  each  claimant  a  fee  of  $1  for  recording 
the  water  right  certificate,  and  an  additional  fee  graduated  in  accord- 
ance with  the  acreage  for  which  water  rights  are  claimed.  Held, 
that  payment  of  such  fees  by  claimant  under  protest,  in  proceedings 
80  instituted  in  order  that  he  might  establish  his  claim  and  not  suffer 
a  forfeiture  thereof,  was  not  voluntary  so  as  to  preclude  him  from 
subsequently  suing  to  recover  the  same  on  the  ground  that  the  fees 
exacted  were  illegal. 

[As  to  what  constitutes  appropriation  of  water,  see  note  in  60 
Am.  St.  Bep.  799.] 
78  Or.— 37 
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States— Action  Against— Illegal  Tazee— Becoyeiy— PartieB  Sabjact  to 

Suit. 

2.  Where  a  state  officer  has  collected  an  illegal  tax  or  exaction 
and  paid  the  same  into  the  state  treasury,  as  is  his  duty,  an  action 
to  recover  the  same  should  be  brought,  not  against  him,  but  against 
the  state. 

Taxation— "Tax.** 

3.  The  word  ''tax/'  in  common  parlance  and  in  the  laws  of  the 
several  states,  is  ordinarily  used  to  express  the  idea  of  sovereign 
power  exercised  for  a  particular  purpose,  to  wit,  to  raise  money  for 
general  and  ordinary  governmental  expenses,  and  as  used  in  Article  IX, 
Section  1,  of  the  Constitution,  requiring  uniformity  of  taxation,  means 
an  exaction  by  the  sovereign  from  a  citizen  without  his  consent,  a 
charge  or  pecuniary  burden,  imposed  on  the  individual  or  his  prop- 
erty, to  support  the  general  government  or  for  some  special  purpose 
for  which  the  state  may  make  requisition  in  a  particular  mode,  and 
does  not  include  fees  required  by  claimants  of  water  rights  to  he 
paid  prior  to  the  determination  of  their  rights  in  proceedinga  insti* 
tuted  by  the  state  water  board  for  that  purpose  by  Section  6641, 
L.  O.  L. 

Oonstitatlonal  Law— Waters  and  Waterconnes— Due  ProeeoB  of  Law 
— ^Feea— Approprlatloii — ^ProceedlngB. 

4.  Section  6641,  L.  O.  L.,  requiring  each  claimant  of  water  rights, 
submitting  his  claim  to  the  state  water  board  for  determination,  in 
proceedings  by  the  board  to  establish  water  rights  on  a  stream  used 
for  irrigation,  to  pay  certain  specified  fees,  graduated  in  accordance 
with  the  amount  of  land  within  the  claim  of  each  claimant,  ia  not 
unconstitutional  as  depriving  claimant  of  his  property  without  due 
process  of  law;  such  fees  being  used  to  pay  the  expenses  incident  to 
the  hearing  and  determination  of  the  claims,  to  the  survey  of  the 
land,  etc. 

Oonstitational  Law— Equal  Protection  of  Laws — ^Discxlminatlon. 

5.  Section  6641,  L.  O.  L.,  requiring  water  claimants  to  pay  specified 
fees  as  a  condition  precedent  to  their  right  to  have  their  water  rights 
determined  in  proceedings  by  the  state  water  board  for  that  purpose, 
in  so  far  as  it  exempts  from  payment  claimants  having  permits  issued 
under  Acts  of  1909,  was  not  discriminatory,  in  view  of  Section  6601, 
requiring  the  state  engineer  to  exact  in  advance  from  an  applicant 
for  a  permit  to  appropriate  water  exactly  the  same  amount  as  fees 
which  is  exacted  from  claimants  on  final  determination  under  Section 
6641. 

From  Union:  Johi{  W.  Knowles,  Judge. 

In  Banc.  Statement  by  Mr.  '  Chief  Justice  Mc- 
Bride. 

This  is  an  action  by  the  Pacific  Livestock  Company, 
a  corporation,  against  George  T.  Cochran. 
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The  complaint  alleges  that  defendant  is  a  member 
of  the  board  of  control  of  the  State  of  Oregon,  now 
designated  as  the  state  water  board,  and  superintend- 
ent of  water  division  No.  2,  and  recites : 

'*That  prior  to  any  of  the  times  herein  mentioned 
the  said  board  of  control  of  the  State  of  Oregon  deter- 
mined to  make  a  determination  of  the  rights  of  all 
persons  to  the  waters  of  Silvies  Eiver,  and  thereupon 
duly  published  notice  requiring  all  parties  claiming 
any  rights  therein  to  file  statements  of  their  claims 
and  stating  the  time  when  the  testimony  would  be 
taken,  all  in  accordance  with  the  provisions  of  Section 
6636  of  the  General  Laws  of  Oregon,  and  a  copy  of 
said  notice  was  duly  served  upon  plaintiff  by  regis- 
tered mail,  as  provided  by  Section  6637  of  said  Laws  of 
Oregon,  and  which  notice  required  that  said  statement 
be  filed  with  the  defendant  above  named.  *  *  There- 
after and  on  the  28th  day  of  July,  1913,  plaintiff  duly 
delivered  to  the  said  defendant,  as  such  superinten- 
dent of  water  division  No.  2,  its  statement  of  its  claims 
in  and  to  the  waters  of  Silvies  Eiver,  duly  sworn  to  and 
containing  all  of  the  matters  required  by  Section  6638 
of  the  Laws  of  Oregon,  and  thereupon  requested  the 
said  defendant  to  receive  and  file  the  same.  *  *  That 
said  defendant  then  and  there  demanded  of  the  said 
plaintiff  the  payment  of  the  sum  of  $401.44,  as  an  irri- 
gation fee,  and  $1  as  a  certificate  fee,  before  he  would 
receive  or  file  the  said  statement,  and  the  said  defend- 
ant then  and  there  refused  to  file  the  said  statement  un- 
less the  said  sum  was  paid  to  him.  That  said  plaintiff 
thereupon  insisted  that  the  said  statement  be  received 
and  filed  by  him  without  the  payment  of  the  said  sum, 
but  the  said  defendant  refused  to  file  or  receive  the 
same  and  illegally  demanded  and  insisted  upon  the  pay- 
ment of  the  said  sum  as  aforesaid.  *  *  That  the  said 
plaintiff  protested  against  the  payment  of  the  said  sum 
on  the  ground  that  the  same  was  illegal,  extortionate 
and  deprived  the  said  plaintiff  of  its  right  to  set  up  its 
rights  and  defend  its  rights  in  the  matter  of  the  said 
adjudication  of  the  water  rights  of  said  river,  and 
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deprived  plaintiflP  of  its  property  without  due  process 
of  law,  and  deprived  it  of  the  equal  protection  of  the 
law  and  prevented  it  from  defending  its  rights  without 
paying  an  exorbitant  sum  of  money  to  the  said  de- 
fendant; and  thereupon  the  said  plaintiff  under  pro- 
test and  involuntarily,  and  by  reason  of  the  compulsion 
of  the  said  defendant,  paid  the  said  sum  to  the  said 
defendant,  and  the  said  defendant  took  and  received 
the  same  from  the  said  plaintiff,  and  thereupon  filed 
the  said  claim  as  aforesaid.  At  the  time  of  the  said 
payment  the  said  plaintiff  notified  the  said  defendant 
that  the  said  payment  was  made  involuntarily  and 
under  protest,  but  the  said  defendant  still  does  retain 
the  said  money  and  the  whole  thereof,  and  refuses  to 
pay  the  same  to  plaintiff,  and  no  part  thereof  has  been 
repaid  by  defendant  to  plaintiff.  *  •  That  the  said 
payment  was  made  involuntarily  and  under  compulsion 
and  by  reason  of  the  illegal  demands  of  the  defendant 
as  aforesaid,  and  his  refusal  to  file  the  said  document 
unless  the  said  demands  were  complied  with.  *  •  That 
the  said  demand  of  the  said  defendant  was  wholly  ille- 
gal and  extortionate,  and  the  said  sum  so  demanded 
was  not  a  proper  fee  or  any  fee  for  the  filing  of  the 
said  paper,  and  the  said  amount  so  demanded  as  afore- 
said as  a  condition  of  filing  said  paper  was  illegal  and 
the  amount  thereof  was  grossly  and  entirely  out  of 
all  proportion  to  the  services  required  by  the  said  de- 
fendant in  receiving  and  filing  the  said  document,  and 
the  said  amount  was  not  a  proper  or  any  fee  for  the 
filing  of  the  said  document,  but  was  an  arbitrary  tax 
and  imposition  placed  upon  plaintiff  ill^ally  prevent- 
ing it  from  defending  the  proceedings  which  it  was 
cited  to  defend  as  aforesaid. ' ' 

There  was  a  prayer  for  judgment  against  defendant 
for  $403.44.  The  defendant  demurred  generally,  and. 
the  demurrer  having  been  sustained,  plaintiff  appeals. 

Submitted  on  briefs  without  arguments  under  the 
proviso  of  Rule  18  of  the  Supreme  Court :  56  Or.  622 
(117  Pac,  xi),  Affibmsd. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Edward  F.  Treadwell  and  Mr.  John  L.  Rand. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
Andrew  M.  Crawford,  Attorney-General. 

Opinion  by  Mb.  Justice  McBbide. 

The  judge  of  the  Circuit  Court  made  and  filed  a 
lengthy  and  exhaustive  opinion,  which,  with  certain  ex- 
ceptions hereinafter  noted,  we  adopt  as  the  opinion 
of  tjiis  court.    It  is  as  follows : 

''The  above  cause  is  before  the  court  for  decision 
on  demurrer  to  the  complaint.  The  allegations  of  the 
complaint  are  familiar  to  the  attorneys  for  both  par- 
ties, and  hence  it  is  unnecessary  to  set  forth  the  allega- 
tions of  the  complaint  in  this  opinion.  SuflSce  it  to 
say  that  this  is  an  action  to  recover  money,  which  has 
been  paid  to  the  defendant,  as  one  of  the  water  super- 
intendents of  the  state,  and  a  member  of  the  board  of 
control,  and  which  was  paid  to  him  under  and  by  virtue 
of  the  provisions  of  Section  6641,  L.  O.  L.,  which  pro- 
vides as  follows:  'At  the  time  of  the  submission  of 
proof  of  appropriation,  or  at  the  time  of  taking  of 
testimony  for  the  determination  of  rights  to  water, 
the  division  superintendent  shall  collect  from  each  of 
the  claimants  or  owners,  a  fee  of  $1.00  for  the  purpose 
of  recording  the  water  rights  certificate,  when  issued 
in  the  office  of  the  county  clerk,  together  with  the  addi- 
tional fee  of  15c  for  each  acre  of  irrigated  land  up  to 
and  including  100  acres,  and  5c  per  acre  for  each  acre 
in  excess  of  100  acres  up  to  and  including  1,000  acres, 
and  Ic  for  each  acre  in  excess  of  1,000.  *  *  All  fees 
collected  by  the  division  superintendent  shall  be  ac- 
counted for  at  the  following  regular  meeting  of  the 
board  of  control  and  paid  by  such  board  into  the  state 
treasury,  except,  however,  those  fees  due,  or  to  be  paid 
to  the  county  clerk. '  A  demurrer  has  been  filed  to  the 
complaint  upon  the  following  grounds:  'That  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  cause 
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of  action  against  the  defendant,  in  that  the  complaint 
shows  upon  its  face  that  all  the  fees  alleged  to  have 
been  collected  by  the  defendant,  were  collected  under 
and  pursuant  to  the  provisions  of  Section  6641,  L.  O.  L., 
and  hence  were  legally  collected,  and  turned  over  to  the 
state  treasury  of  the  state  of  Oregon.' 

1.  ''It  is  contended  by  counsel  for  the  defendant,  in 
support  of  the  demurrer,  that  the  money  paid  to  the 
defendant  was  a  voluntary  payment,  and  hence  can- 
not be  recovered  back.  It  is  alleged  in  the  complaint 
that  the  money  paid  was  paid  under  compulsion.  How- 
ever, I  think  that  the  complaint  clearly  shows  that  the 
only  compulsion  was  the  provisions  of  the  water  code 
requiring  the  same  to  be  paid.  Of  course,  it  was  op- 
tional with  the  plaintiff,  whether  it  paid  the  money  or 
not,  that  is,  it  was  optional  with  the  plaintiff  whether 
it  filed  >ts  claim;  but  if  it  did  not  file  its  claim,  under 
the  law  its  right  to  have  the  water  it  was  entitled  to 
have  adjudicated  ceased,  and  it  could  not  afterwards 
have  its  rights  adjudicated.  Under  these  circum- 
stances, I  do  not  believe  that  the  payment  was  such  a 
voluntary  payment  that  it  could  not  be  recovered. 
Under  the  authorities  if  the  party  paying  the  money 
has  the  right  to  contest  the  payment  as  a  defendant  in 
the  case  or  has  the  right  to  enjoin  the  collection  of  the 
money  without  jeopardizing  any  of  his  rights,  a  pay- 
ment made  under  such  circumstances  is  a  voluntary 
payment,  and  cannot  be  recovered.  Such  is  the  doc- 
trine of  the  case  of  Johnson  v.  Crook  County,  53  Or. 
329  (100  Pac.  294,  133  Am.  St.  Rep.  834),  and  also  the 
case  of  Trower  v.  City  and  County  of  San  Francisco, 
152  Cal.  479  (92  Pac.  1025,  15  L.  B.  A.  (N.  S.)  185). 
The  authorities  also  hold  that  where  the  delay  will 
prejudice  the  rights  of  a  party  because  payment  must 
be  made  at  a  certain  time,  as  a  condition  precedent 
to  filing  a  claim  or  presenting  proofs,  etc.,  and  where 
illegal  fees  are  exacted  by  one  in  official  authority, 
preventing  the  immediate  exercise  of  an  undoubted 
right,  except  on  their  payment,  they  may  be  recovered, 
although  the  party  may  have  resorted  to  mandamus 
proceedings  to  compel  the  filing  without  payment: 
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Trower  v.  City  and  County  of  San  Francisco,  supra; 
State  V.  Gorman,  40  Minn.  232  (41  N.  W.  948,  2  L.  R.  A. 
701) ;  Fatjo  v.  Pfister,  117  Cal.  83  (48  Pac.  1012).  In 
the  case  at  bar,  the  plaintiff  was  compelled  to  make  the 
payment  on  or  before  the  22d  day  of  August,  1912,  the 
time  set  by  the  board  for  the  submission  of  proof  of 
appropriation,  and,  if  it  did  not  pay  the  fees  on  or 
before  that  time,  it  could  not  submit  its  proof.  I  think 
that  the  payment,  under  such  circumstances,  was  an 
involuntary  payment  and  therefore  can  be  recovered. 

2.  **  Again  it  is  contended  by  counsel  for  the  defend- 
ant, in  support  of  their  demurrer  to  the  complaint,  that 
this  action  should  be  brought  against  the  state,  instead 
of  against  the  defendant  whose  duty  it  is,  after  receiv- 
ing the  money,  to  pay  the  same  into  the  state  treasury. 
The  authorities  seem  to  hold  that  although  a  tax  or 
exaction  may  be  illegal,  yet  if  the  officer,  whose  duty 
it  is  to  collect  the  tax  collects  the  same  and  turns  it 
into  the  state  treasury,  the  action  should  be  brought 
against  the  state  or  municipality,  instead  of  the  officer : 
Eugene  v.  Lane  County,  50  Or.  468  (93  Pac.  255) ; 
Yamhill  County  v.  Foster,  53  Or.  124  (99  Pac.  286). 
The  presumption  of  law  is  that  official  duty  has  been 
regularly  performed:  Section  799,  subd.  15,  L.  0.  L. ; 
Stephenson  v.  Van  Blokland,  60  Or.  247  (118  Pac. 
1026) ;  Clark  v.  City  of  Salem,  61  Or.  116  (121  Pac  416, 
Ann.  Gas.  1914B,  205).  Therefore  the  presumption  is 
that  the  money  collected  from  the  plaintiff  has  been 
turned  over  by  the  defendant  to  the  state  treasury,  but 
the  complaint  in  this  case  alleges,  in  paragraph  7 
thereof,  'but  the  said  defendant  still  does  retain  the 
said  money,  and  the  whole  thereof. '  I  think  that  this 
allegation  raises  an  issue  as  to  whether  or  not  the  de- 
fendant had  possession  of  the  money  sought  to  be  re- 
covered at  the  time  this  action  was  commenced. 

*' Again,  it  is  contended  by  counsel  for  the  defend- 
ant, in  support  of  their  demurrer  to  the  complaint,  that 
the  money  was  paid  by  the  plaintiff  to  the  defendant 
under  and  by  virtue  of  the  provision  of  Section  6641, 
L.  0.  L.,  which  is  a  valid  enactment,  and  therefore  the 
plaintiff  cannot  recover  the  same.    Counsel  for  the 
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plaintiff,  on  the  other  hand,  claims  that  Section  6641, 
in  so  far  as  it  gives  the  division  superintendent  the 
right  to  collect  the  fees  specified  in  said  section,  is 
illegal  and  unconstitutional,  and  therefore  the  plain- 
tiff has  a  right  to  recover  the  same.  This  is  the  most 
important  question  presented  for  decision  by  the  de- 
murrer to  the  complaint.  Counsel  for  the  plaintiff 
claims  that  the  imposition  of  these  fees  is  a  tax,  and 
violates  the  constitutional  provision  that  a  tax  upoa 
property  shall  be  equal  and  uniform,  and  that,  as  the 
money  derived  from  these  taxes  goes  into  the  general 
fund  of  the  state  treasury,  this  property  is  bearing  an 
unjust  burden  of  taxation ;  the  presumption  being  that 
it  is  already  taxed  for  general  revenue  purposes :  Ellis 
V.  Frazier,  38  Or.  462  (63  Pac.  642,  53  L.  B.  A.  454). 

3.  ''While  the  matter  is  not  free  from  doubt,  yet  I 
do  not  believe  that  upon  principle  and  the  better  au- 
thority the  exaction  of  these  payments  is  a  tax  under 
the  meaning  of  the  word  'tax,'  as  applied  to  the  rais- 
ing of  revenue.  In  the  case  of  State  ex  ret.  v.  Frazier, 
36  Or.  186  (59  Pac.  5),  the  Supreme  Court  of  this  state, 
in  upholding  the  constitutionality  of  an  act  providing 
for  the  collection  of  what  was  alleged  to  be  exorbitant 
fees  amounting  to  a  tax,  says:  'The  term  "taxation," 
both  in  common  parlance,  and  in  the  laws  of  the  sev- 
eral states,  says  Mr.  Justice  Sawyee  in  Emery  v.  San 
Francisco  Gas  Co.,  28  Cal.  345,  356,  "has  been  ordi- 
narily used,  not  to  express  the  idea  of  the  sovereign 
power  which  is  exercised,  but  the  exercise  of  that 
power  for  a  particular  purpose,  viz.,  to  raise  a  revenue 
for  the  general  and  ordinary  expense  of  the  govern- 
ment, whether  it  be  the  state,  county,  town  or  city 
government. ' '  And  it  is  in  this  sense  the  word  is  used 
in  this  section  of  the  Constitution,  under  consideration 
(Article  IX,  Section  1).  Assessment  and  taxation  in 
themselves  imply  an  exaction  by  the  sovereign  from 
the  citizen  without  his  consent,  and  a  tax  is  a  charge 
or  pecuniary  burden  imposed  upon  an  individual  or  his 
property  for  the  support  of  the  general  government, 
or  for  some  special  purpose  authorized  by  it  for  which 
the  state  may  make  requisition  in  a  particular  mode: 
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Burrongh's  Taxation,  §  4 ;  Cooley's  Taxation,  §  1.  It 
operates  in  invitum,  without  the  consent  of  the  tax- 
payer and  without  reference  to  any  special  benefit  to 
him  as  contradistinguished  from  the  rest  of  the  com- 
munity or  class  alike,  according  to  some  uniform  rate 
or  mode  of  assessment,  or  other  just  rule  of  apportion- 
ment, and  it  would  be  giving  to  the  section  of  the 
Constitution  under  consideration  an  unnatural  and 
unwarranted  construction  to  hold  that  the  language, 
**  assessment  and  collection  of  taxes  for  state,  county, 
township  or  road  purposes''  was  intended  to  refer  to 
anything  other  than  to  general  or  public  taxes,  to  be 
levied  and  collected  for  the  benefit  of  the  state,  town- 
ship or  road  district.'  Also,  in  the  case  of  Blackrock 
Copper  M.  d  M.  Co.  v.  Tingey,  34  Utah,  369  (98  Pac. 
180,  131  Am.  St.  Rep.  850,  28  L.  E.  A.  (N.  S.)  255), 
the  court  says :  *  The  contention  that  the  act  is  void  on 
the  ground  that  it  oflfends  against  the  uniformity  clause 
of  the  Constitution  cannot  be  sustained.  Having  de- 
termined that  the  tax  is  not  a  tax  upon  property, 
within  the  purview  of  the  Constitution  of  this  state,  it 
follows  that  the  classification,  the  amount  of  the  tax, 
and  the  manner  of  collecting  it,  is  a  matter  largely,  if 
not  entirely,  within  the  legislative  discretion.'  Also, 
in  the  case  of  State  ex  rel.  v.  Frazier,  36  Or.  186  (59 
Pac.  5),  the  Supreme  Court  of  this  state  in  its  opinion 
says:  *It  is  claimed,  however,  that  the  oase  of  Man- 
ning V.  Klippely  9  Or.  367,  is  decisive  on  this  point. 
The  authority  of  this  case  is  very  much  impaired 
by  the  subsequent  cases  of  Northern  Counties  Trust 
v.  Sears,  30  Or.  388  (41  Pac.  931,  35  L.  R.  A.  188), 
and  Landis  v.  Lincoln  Co,,  31  Or.  424  (50  Pac.  530).' 
The  Supreme  Court,  also  in  the  case  of  State  ex  rel. 
V.  Frazier,  36  Or.  186  (59  Pac.  5),  in  its  opinion, 
uses  this  language:  *And  it  is  said  by  Mr.  Justice 
WoLVERTON,  in  Northern  Counties  Trust  v.  Sears,  30 
Or.  388  (41  Pac.  931,  35  L.  E.  A.  188),  '*a  law  which 
requires  a  fee  to  be  paid  to  an  officer,  and  finally 
covered  into  the  treasury  of  a  county,  for  which  the 
party  paying  the  fee  receives  some  equivalent  in  re- 
turn, other  than  the  beiiefit  of  good  government,  which 
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is  enjoyed  by  the  whole  community,  and  which  the 
party  may  pay  and  obtain  the  benefit  under  the  law, 
or  let  it  alone,  as  he  chooses,  does  not  come  within  the 
category  of  an  act  for  raising  revenue. "  '  In  the  case 
of  Northern  Counties  Trust  v.  Sears,  supra,  the  court 
in  its  opinion  says:  *The  controlling  feature  which 
characterizes  bills  of  this  nature,  says  Mr.  Justice 
Johnson,  is  'that  they  impose  taxes  upon  the  people, 
either  directly  or  indirectly,  or  lay  duties,  imposts  or 
excises  for  the  use  of  the  government  and  give  to  the 
person  from  whom  the  money  is  exacted  no  equivalent 
in  return,  unless  in  the  enjoyment  in  common  with  the 
rest  of  the  citizens  of  the  benefit  of  good  government : 
United  States  v.  James,  13  Blatchf .  207,  Fed.  Cas.  No. 
15,464.  This  case  was  instituted  to  test  the  validity 
of  an  act  of  Congress  increasing  the  rate  of  postage 
upon  third  class  matter,  under  the  national  Constitu- 
tion providing  that  **all  bills  for  raising  revenue  shall 
originate  in  the  House  of  Bepresentatives, "  and  it  was 
further  observed  by  the  court  that :  *  *  A  bill  regulating 
postal  rates  for  postal  service,  provides  an  equivalent 
for  the  money  which  the  citizen  may  choose  voluntarily 
to  pay.  He  gets  the  fixed  service  for  the  fixed  rate,  or 
he  lets  it  alone  as  he  pleases,  and  as  his  own  interests 
dictate. ' '  Hence  it  was  concluded  that  the  bill  was  not 
one  for  raising  revenue.  * 

' '  The  land  owner,  who  files  his  claim  with  the  board 
of  control  and  pays  his  money  to  have  his  water  right 
adjudicated,  receives  some  benefit  over  the  other  tax- 
payers of  the  state,  in  that  he  has  his  water  right 
adjudicated  and  obtains  from  the 'board  of  control  a 
certificate  showing  his  water  right,  which  is  certainly 
a  benefit  to  him,  in  case  he  either  desires  to  sell  the 
land  with  the  water  right  or  the  water  right  alone. 
Furthermore,  it  is  optional  with  the  land  owner  or  the 
owner  of  the  water  right,  whether  he  has  his  water 
right  adjudicated  or  not.  The  fees  are  not  paid  simply 
as  a  filing  fee,  but  cover  all  the  services  of  a  state  en- 
gineer, and  board  of  control  in  the  surveying  of  the 
land,  and  making  a  plat  thereof,  taking  the  testimony 
and   adjudicating  the  water   right.    Of  course,    the 
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greater  the  number  of  acres,  the  greater  the  labor  in 
making  the  survey,  taking  the  testimony,  and  making 
the  determination. 

**  Counsel  for  the  plaintiff  in  the  able  brief,  which 
they  have  filed,  have  cited  the  court  to  numerous  de- 
cisions of  other  courts,  holding  that  acts  of  the  legis- 
lature, exacting  a  fee  in  the  administration  of  estates 
proportioned  upon  the  inventoried  value  of  an  estate, 
are  unconstitutional  as  imposing  an  extra  burden  upon 
the  property  belonging  to  the  estate :  State  v.  Gorman, 
40  Minn.  232  (41  N.  W.  948,  2  L.  E.  A.  701) ;  Cook 
County  V.  Fairbank,  222  111.  578  (78  N.  E.  895) ;  State  v. 
Case,  39  Wash.  177  (81  Pac.  554,  109  Am.  St.  Rep.  874, 
1  L.  E.  A.  (N.  S.)  152).  These  decisions  are  all  based 
upon  the  theory  that  the  person  paying  the  fees  for 
the  administration  of  the  estate  does  not  receive  any 
benefit,  by  reason  of  the  payment,  and,  furthermore, 
in  most  instances  the  fee  is  arbitrary  and  not  fixed 
upon  any  rule  of  percentage.  In  the  case  of  State  v 
Gorman,  the  court  says:  'It  seems  hardly  necessary  to 
refer  particularly  to  the  schedule  of  values  and  of 
amounts  required  to  be  paid,  to  show  that  the  law 
wholly  fails  in  apportioning  the  burden  imposed,  to  re- 
gard the  constitutional  rule  of  equality,  measureji  with 
reference  to  the  value  of  the  property  taxed.  In  the 
first  place,  estates  not  exceeding  $2,000  in  value  are 
wholly  excepted  from  contribution.  If  estates  are  tax- 
able in  this  manner  at  all,  such  an  exemption  is  con- 
trary to  the  requirements  of  the  Constitution :  Le  Due 
V.  City  of  Hastings,  39  Minn.  110  (38  N.  W.  803). 
Again,  while  the  schedule  of  sums  to  be  paid  is 
arranged  somewhat  with  regard  to  value,  yet  this  is 
done  arbitrarily  and  not  upon  any  rule  of  percentage ; 
and  the  burden  is  very  unequally  distributed,  as  meas- 
ured by  the  standard  of  values.  To  illustrate,  an  es- 
tate of  little  less  than  $50,000  pays  a  tax  of  $100,  or 
about  one  fifth  of  one  per  cent  of  the  value ;  an  estate 
ten  times  larger  pays  a  tax  fifty  times  larger  $5,000, 
or  about  one  per  cent  of  the  valuation;  an  estate  of 
$500,000  pays  a  tax  of  $1,000,  while  an  estate  of 
$500,001,  one  dollar  in  excess  of  the  former,  pays  a 
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tax  of  $5,000.  *  *  Suitors  in  this  (probate)  court  of 
exclusive  jurisdiction  should  not  be  required  to  pay 
as  a  condition  to  their  suits  being  entertained  a  tax 
measured  by  the  value  of  their  property,  and  without 
regard  to  the  nature  or  extent  of  judicial  proceeding, 
which  may  be  invoked  or  becomes  necessary.*  *  In  the 
case  of  McMahan  v.  Olcott,  65  Or.  537  (133  Pac.  836), 
the  Supreme  Court  of  the  state  held  that  where  an  act 
of  legislature  is  constitutional  the  court  cannot  ques- 
tion the  wisdom  or  policy  of  a  law.  Furthermore,  the 
Supreme  Court  of  this  state  has  held,  in  a  long  line  of 
decisions  from  State  ex  rel.  v.  Malheur  County,  46  Or. 
519  (81  Pac.  368),  to  Miller  v.  Henry,  62  Or.  4  (124  Pac. 
197,  41  L.  B.  A.  (N.  S.)  97),  that  unless  a  court  can 
say  that  it  is  satisfied  beyond  a  reasonable  doubt  that 
an  act  of  the  legislative  assembly  is  unconstitutional, 
it  is  the  duty  of  the  court  to  uphold  it.  For  the  rea- 
sons above  given,  the  demurrer  to  the  complaint  will 
be  sustained. 

''Dated  at  La  Grande,  Oregon,  this  30th  day  of 
March,  1914.  J.  W.  Knowlbs, 

** Circuit  Judge.'' 

4,  5.  We  cannot  agree  with  the  statement  of  the 
learned  judge  that  it  is  optional  with  the  land  owner 
to  have  his  water  rights  adjudicated.  Section  6656 
provides : 

' '  Any  such  claimant  who  shall  fail  to  appear  in  such 
proceedings  and  submit  proof  of  his  claims  shall  be 
barred  and  estopped  from  subsequently  asserting  any 
rights  theretofore  acquired  upon  the  stream  or  other 
body  of  water  embraced  in  such  proceeding,  and  shall 
be  held  to  have  forfeited  all  rights  to  the  use  of  said 
water  theretofore  claimed  by  him.'' 

It  is  evident  that  a  failure  by  the  claimant  of  a  water 
right  to  appear  and  submit  his  claims  when  properly 
required  to  do  so  bars  his  right  to  assert  it  thereafter 
to  the  same  extent  that  a  party  is  barred  who  makes 
default  after  service  of  summons  in  a  proceeding  at 
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law;  but  it  does  not  follow  that,  because  the  amount 
exacted  is  a  necessary  prerequisite  to  the  claimant 
being  heard  in  the  action,  he  is  thereby  deprived  of  his 
property  without  due  process  of  law.  It  is  not  neces- 
sary here  to  decide  whether  the  proceeding  by  the 
board  to  determine  water  rights  is  judicial  or  admin- 
istrative.  To  a  large  extent  it  is  administrative,  but, 
like  many  proceedings  of  that  character,  the  board 
must  also  act  in  a  qiMsi-jndicial  capacity.  A  deter- 
mination of  the  water  rights  to  a  stream  finally  ends 
as  a  report  to  the  Circuit  Court,  and  a  decree  of  final 
determination  by  that  court.  The  board  is  required 
to  take  testimony  which  consumes  the  time  of  a  sten-. 
ographer  paid  by  the  state ;  to  make,  through  the  state 
engineer,  an  examination  of  the  stream  and  the  works 
diverting  water  therefrom,  including  the  measurement 
of  the  discharge  of  the  stream  and  of  the  capacity 
of  the  various  ditches  and  canals;  to  examine  and 
measure  the  irrigated  lands  and  to  gather  such  other 
data  as  may  be  necessary ;  to  reduce  the  same  to  writ- 
ing and  make  it  a  matter  of  record  in  the  office  of  the 
state  engineer ;  to  make  maps  and  plats  of  the  various 
ditches  and  of  the  stream — all  at  the  expense  of  the 
state.  That  these  services  are  beneficial  to  the  claim- 
ant and  necessary  to  the  preservation  of  his  rights  in 
the  stream  and  the  protection  and  assurance  of  his 
title  goes  without  saying.  The  people  in  general,  for 
instance  taxpayers  in  the  western  part  of  the  state, 
have  little  or  no  interest  in  the  determination  of  the 
question  as  to  whether  the  title  of  the  Pacific  Livestock 
Company  to  a  particular  quantity  of  water  is  settled 
one  way  or  the  other.  The  proceeding  is  primarily 
beneficial  only  to  the  parties  in  interest,  and  in  justice 
they  should  bear  their  share  of  the  cost.  Nor  does  the 
fact  that  they  are  not  the  moving  parties  alter  the 
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situation.  It  has  always  been  the  custom  for  courts 
to  demand  of  litigants,  whether  plaintiff  or  defendant, 
fees  to  partly  defray  the  expense  of  litigation — clerk's 
fees,  trial  fees,  and  others  of  like  nature — ^and  to  for- 
bid the  filing  of  papers  or  the  trial  of  a  cause  until  such 
fees  are  paid.  The  only  limit  to  this  power  is  that  the 
fee  shall  not  be  disproportionate  to  the  service  ren- 
dered. In  the  case  at  bar  it  is  contended  that  the  rule 
established  by  the  statute  is  arbitrary  and  not  so  pro- 
portioned. It  is,  of  course,  diflScult  to  fix  a  rule  that 
will  apply  with  mathematical  nicety  to  every  case,  but 
in  the  present  instance  it  is  reasonable  to  assume  that 
the  expense  to  the  state  of  the  investigation,  mapping, 
taking  testimony  and  other  acts  involved  in  the  deter- 
mination of  the  claimant's  rights  will  equal  and  in 
many  cases  exceed  the  amount  of  the  fee  charged ;  and 
that  the  method  indicated  by  the  act  by  which  the 
amount  is  determined  is  eminently  fair. 

It  is  said,  however,  that  the  clause  in  Section  6641, 
L.  0.  L.,  which  exempts  from  payment  of  this  fee 
claimants  having  permits  under  the  act  of  1909,  ren- 
ders the  act  discriminatory;  but,  when  Section  6641  is 
read  in  connection  with  Section  6601,  the  apparent  dis- 
crimination is  explained.  The  latter  section  requires 
the  state  engineer  to  exact  in  advance  from  the  ap- 
plicant for  a  permit  to  appropriate  water  exactly  the 
same  amount  as  fees  which  is  exacted  from  the  claim- 
ants upon  final  determination.  The  theory  of  the  act 
seems  to  have  in  contemplation  the  fact  that  ultimately 
all  claims  to  water  rights  in  the  streams  of  this  state 
will  have  to  be  determined  and  settled  by  the  board, 
and  exacts  in  advance  from  the  applicant  for  a  permit 
the  possible  expense  of  a  determination  of  his  rights. 
Having  paid  this  once,  he  in  good  conscience  should  not 
be  required  to  pay  it  a  second  time.    If  anyone  should 
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be  heard  to  complain  of  discrimination,  it  would  seem 
that  the  applicant  for  a  permit  is  that  person  in  so 
much  as  he  may  possibly  be  required  to  lay  out  of  the 
use  of  the  money  contributed  for  a  long  period  before 
his  rights  are  finally  determined.  However,  as  the 
taking  out  of  a  permit  is  purely  a  voluntary  act  which 
he  may  or  may  not  leave  undone,  he  cannot  be  heard  to 
complain.  We  are  of  the  opinion  that  the  construc- 
tion of  Section  6641  is  as  above  indicated,  although  the 
language  used  is  somewhat  involved.  The  whole  sec- 
tion is  as  follows : 

**At  the  time  of  the  submission  of  proof  of  appro- 
priation, or  at  the  time  of  the  taking  of  testimony  for 
the  determination  of  rights  to  water,  the  division 
superintendent  shall  collect  from  each  of  the  claimants 
or  owners  a  fee  of  $1  for  the  purpose  of  recording  the 
water  right  certificate,  when  issued,  in  the  office  of  the 
county  clerk,  together  with  the  additional  fee  of  fifteen 
cents  for  each  acre  of  irrigated  lands  up  to  and  includ- 
ing one  hundred  acres,  and  five  cents  per  acre  for  each 
acre  in  excess  of  one  hundred  acres  up  to  and  includ- 
ing one  thousand  acres,  and  one  cent  for  each  acre  in 
excess  of  one  thousand ;  also  twenty-five  cents  for  each 
theoretical  horse-power  up  to  and  including  one  hun- 
dred horse-power,  and  fifteen  cents  for  each  horse- 
power in  excess  of  one  hundred  up  to  and  including 
one  thousand  horse-power,  and  five  cents  for  each 
horse-power  in  excess  of  one  thousand  horse-power  up 
to  and  including  two  thousand  horse-power,  and  two 
cents  for  each  horse-power  in  excess  of  two  thousand 
horse-power,  as  set  forth  in  such  proof,  the  minimum 
fee,  however,  for  any  claimant  or  owner  in  such  cases 
to  be  $2.50,  also  a  fee  of  $5  for  any  other  character  of 
claim  to  water.  All  fees  collected  by  the  division 
superintendent  shall  be  accounted  for  at  the  following 
regular  meeting  of  the  board  of  control  and  paid  by 
such  board  into  the  general  fund  of  the  state  treasury, 
except,  however,  those  fees  due,  or  to  be  paid  to  the 
county  clerk.    But  in  cases  of  appropriations  of  water 
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made  under  a  permit  issued  under  the  provisions  of 
this  act,  only'  $1  recording  fee  above  provided  shall  be 
so  collected  by  the  division  superintendent.'* 

Bearing  in  mind  that  the  applicant  for  a  permit  is 
required  by  Section  6601  to  pay  in  advance  acreage 
fees,  that  is,  graduated  fees  proportionate  to  the  niun- 
ber  of  acres  to  be  irrigated  and  a  fee  for  recording  his 
permit,  and  that  he  is  required  by  Section  6633  to  make 
final  proof  to  the  satisfaction  of  the  board  of  control 
that  his  proposed  appropriation  has  been  perfected, 
it  would  seem  that  by  the  section  above  quoted  it  was 
intended  to  indicate  that  at  the  final  determination  no 
further  fee  should  be  collected  from  the  appropriator 
under  the  act  of  1909,  beyond  the  sum  of  $1  necessary 
to  record  his  certificate  of  final  determination;  that 
being  the  only  fee  not  before  exacted  of  him  under  the 
provisions  of  the  previous  section.  But  it  was,  no 
doubt,  the  intent  of  the  lawmakers  to  require  of  other 
persons  taking  the  benefit  of  the  law  by  having  their 
claims  adjudicated  under  it  to  pay  a  like  sum,  as,  at 
least,  partial  compensation  for  the  expense  to  the  state. 
In  this  we  see  no  discrimination  or  unfairness,  and  cer- 
tainly nothing  that  would  satisfy  us  beyond  a  reason- 
able doubt  that  the  act  is  unconstitutional. 

The  judgment  is  affirmed.  Affismbd. 
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Argued  October  28,  affirmed  December  8,  1914. 

PATTERSON  v.   BAKER  GROCERY  CO. 

(144  Pac.  673.) 

Baii]crapte7— Preferences-— IntentioxL 

1.  Since  the  amendment  of  Bankruptcy  Act  of  July  1,  1898, 
Chapter  541,  Section  60, 30  Stat.  562,  by  Act  of  Congress  of  February  5, 
1903,  Chapter  487,  Section  13,  32  Stat.  800,  an  intention  on  the  part 
of  an  insolvent  debtor  to  create  a  preference  is  not  essential  to  a 
suit  by  his  trustee  in  bankruptcy  to  set  aside  the  advantage  thus 
secured,  but  it  is  sufficient  if  the  party  obtaining  the  benefit  had 
reasonable  cause  to  believe  that  such  effect  would  result  from  the 
means  adopted. 

Bankntptcy— Preferences— "Insolyency." 

2.  In  order  to  ascertain  whether  a  debtor  is  insolvent  within  the 
bankruptcy  law,  all  his  property  that  is  salable  or  convertible  into 
money  should  be  taken  into  consideration,  including  exempt  prop- 
erty, and  a  creditor  has  reasonable  cause  to  believe  his  debtor  in- 
solvent when  such  a  state  of  facts  is  brought  to  the  creditor's  notice 
as  to  the  affairs  and  pecuniary  condition  of  the  debtor  as  would  lead 
a  prudent  business  person  to  the  conclusion  that  the  debtor  is  unable 
to  pay  his  obligations  as  they  mature  in  the  ordinary  eourse  of 
business. 

Bankmptcy—- Preferences — ^Evidence. 

3.  In  an  action  by  a  bankrupt's  trustee  to  recover  an  alleged 
preference,  evidence  held  to  warrant  a  finding  that  defendant's  gen- 
eral manager,  when  he  caused  the  bankrupt's  merchandise  to  be 
attached,  had  reasonable  cause  to  believe  she  was  insolvent  and 
intended  thereby  to  secure  a  preference. 

Bankmptcy — ^Preferences — Becoyery — ^Action — ^Evidence. 

4.  In  a  suit  by  a  bankrupt's  trustee  to  recover  an  alleged  prefer- 
ence received  by  defendant  through  an  execution  sale  of  the  bank- 
rupt's stock,  etc.,  it  appearing  that  defendant's  manager  permitted 
the  goods  to  be  sold  for  an  amount,  less  than  his  principal's  judg- 
ment, costs  and  accrued  expenses,  evidence  of  the  amount  obtained 
for  the  goods  on  the  sheriff's  sale  was  properly  received  as  bearing 
on  the  question  whether  defendant's  agent  had  reason  to  believe  that 
the  bankrupt  was  insolvent  when  her  goods  were  attached. 

From  Baker:  Gustav  Anderson,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  actibn  by  W.  L.  Patterson,  as  trustee  in 
bankruptcy  of  the  estate  of  Mrs.  George  W.  Mutch 
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(Julia  A.  Mutch),  a  bankrupt,  against  the  Baker 
Grocery  Company,  a  corporation,  to  recover  from  a 
creditor  of  the  estate  the  proceeds  of  property  sold 
upon  execution  issued  upon  a  judgment  which  it  is 
alleged  was  suffered  by  the  bankrupt  while  insolvent, 
and  secured  by  the  creditor  whose  agent  had  reason- 
able cause  to  believe  that  by  the  legal  proceedings  thus 
employed  it  was  intended  thereby  to  gain  a  preference. 
The  facts  are :  That  Mrs.  Julia  A.  Mutch,  on  December 
1,  1912,  began  conducting  at  Huntington,  Oregon,  a 
general  merchandise  business  under  the  name  of 
George  W.  Mutch  &  Co.  She  personally  had  charge 
of  the  store  until  July,  1913,  but  thereafter  two  clerks 
employed  by  her  carried  on  the  trade  until  September 
of  that  year,  when  J.  E.  Paul  agreed  with  her  to  take 
at  cost  price  the  goods  in  the  store,  pay  the  creditors' 
demands,  and  if,  after  disposing  of  the  property,  any 
sum  of  money  remained,  to  give  it  to  Mrs.  Mutch.  An 
invoice  was  thereupon  taken,  and  it  was  found  that  the 
value  of  the  merchandise  and  fixtures  was  $2,833.43, 
and  the  amount  of  the  bills  receivable  that  were  con- 
sidered collectible  was  $219.80,  making  $3,053.23,  and 
the  sum  due  the  creditors  was  $3,055.17,  thus  showing 
the  liabilities  to  have  been,  as  then  estimated,  $1.94  in 
excess  of  the  assets.  Mr.  Paul  thereupon  took  charge 
of  the  store,  and  on  September  23,  1913,  pursuant  to 
Sections  6069  and  6070,  L.  0.  L.,  as  amended  by  Chap- 
ter 281,  General  Laws  of  Oregon  of  1913,  gave  to  the 
several  creditors  written  notice  that  five  days  there- 
after he  proposed  to  purchase  the  entire  stock  of  goods, 
wares  and  merchandise  of  the  George  W.  Mutch  Com- 
pany, to  assume  the  indebtedness  thereof,  to  pay  the 
same  as  soon  as  possible,  and  to  conduct  the  business 
at  the  same  place  under  the  name  of  J.  E.  Paul  Com- 
pany.   Mrs.  Mutch,  supposing  the  bargain  had  been 
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concluded,  thereupon  moved  to  Payette,  Idaho.  Nearly 
all  the  creditors  objected  to  the  contemplated  sale  of 
the  goods  to  Paul,  who  immediately  notified  the  cred- 
itors that  he  abandoned  the  proposed  purchase  after 
conducting  the  business  a  few  days.  The  possession 
of  the  store  was  thereupon  surrendered  to  Mrs. 
Mutch's  agent,  who  had  been  appointed  upon  the  rec- 
ommendation of  the  Baker  Grocery  Company,  a  cor- 
poration. From  the  sale  of  goods  while  conducting 
the  business,  Paul  paid  to  the  defendant  herein  $119.14, 
the  remainder  after  deducting  the  expenses  incurred 
during  the  time.  Mrs.  Mutch 's  agent  in  charge  of  the 
store  having  been  informed  by  a  representative  of  her 
creditors  that,  unless  a  pro  rata  division  of  the  pro- 
ceeds of  the  sale  of  goods  were  made  on  account  of 
her  store  indebtedness,  legal  proceedings  would  be  in- 
stituted  to  compel  such  liquidation,  the  defendant 
herein,  as  plaintiff,  began  an  action  in  the  Circuit 
Court  of  the  State  of  Oregon  for  Baker  County  against 
her  to  recover  the  sum  due  it.  A  writ  of  attachment 
in  that  action  was  issued,  pursuant  to  which  the  goods 
in  the  store  were  seized  October  10, 1913.  Mrs.  Mutch, 
at  the  request  and  upon  the  recommendation  of  an 
agent  of  the  Baker  Grocery  Company,  engaged  an  at- 
torney, who  interposed  a  demurrer  to  the  complaint  in 
the  action;  but,  thereafter  consenting  that  the  de- 
murrer might  be  overruled,  he  declined  further  to 
plead  or  answer,  whereupon  judgment  was  rendered 
against  her  October  14, 1913,  for  $874.44,  with  interest 
and  $51  as  the  costs  and  disbursements,  and  it  was 
also  adjudged  that  the  property  attached  should  be 
sold  to  satisfy  the  sum  so  awarded.  Based  on  the 
judgment,  an  execution  was  issued  pursuant  to  which 
the  goods,  etc.,  were  sold  October  25,.  1914,  to  F.  S. 
Bubb  for  $920,  of  $45.34  less  than  the  amount  specified 
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in  the  writ  and  the  additional  expenses  incurred  in 
making  the  sale.  Mrs.  Mutch,  on  a  voluntary  petition 
therefor,  was  adjudged  a  bankrupt  January  24,  1914, 
by  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  and  the  plaintiff  herein,  W.  L.  Patter- 
son, was  appointed  trustee  of  the  bankrupt's  estate, 
and,  having  duly  qualified  as  such,  by  leave  of  court 
commenced  this  action,  which  resulted  in  a  judgment 
in  his  favor  for  the  sum  received  upon  a  sale  of  the 
goods  under  the  execution,  and  the  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Clifford  <£  Carroll,  with  an  oral  argument  by 
Mr.  M.  Clifford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Orville  B.  Mount. 

Mr.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

It  is  contended  that  an  error  was  committed  in  re- 
fusing to  grant  a  judgment  of  nonsuit.  The  questions 
to  be  considered  on  this  branch  of  the  case  are  whether 
or  not  the  testimony  received  was  sufficient  to  author- 
ize a  submission  of  the  cause  to  the  jury;  was  Mrs. 
Mutch  insolvent  October  10,  1913,  when  her  property 
was  attached  in  the  action  instituted  by  the  defendant; 
and,  if  so,  did  its  agents  have  reasonable  cause  to 
believe  that  the  enforcement  of  the  judgment  would 
effect  a  preference  t  In  addition  to  the  property  so 
sold  on  execution,  it  appears  from  a  copy  of  Mrs. 
Mutch's  petition  in  bankruptcy  that  she  held  accounts 
against  debtors  amounting  to  $369.92 ;  household  furni- 
ture valued  at  $300;  books,  pictures  and  musical  in- 
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stmmeiits,  $75 ;  necessary  wearing  apparel,  $100 ;  and 
one  piano  worth  $250 — aggregating  $725. 

F.  S.  Bubb,  who  purchased  the  property  at  the  sher- 
iff's sale,  testified  that  if  the  goods  had  been  disposed 
of  to  a  person  who  intended  to  continue  the  business 
not  less  than  $2,500  should  have  been  paid  for  the  mer- 
chandise; but  if  sold  at  retail,  where  every  person 
would  have  had  an  opportunity  to  purchase,  $4,000 
might  have  been  realized  therefrom  in  about  six  weeks 
at  a  probable  expense  of  $250;  that  he  inspected  sev- 
eral sheets  of  paper  comprising  an  invoice  of  the  stock 
and  when  he  found  the  aggregate  value  of  the  items 
examined  equaled  $1,700,  and  based  on  that  partial  ap- 
praisement, he  bid  $920  for  the  entire  property  which 
offer  was  accepted. 

Mrs.  Mutch  testified  that,  believing  she  was  unable 
to  pay  her  creditors,  she  turned  the  property  over  to 
Mr.  Paul,  whom  she  thought  could  liquidate  her  in- 
debtedness; that  he  operated  the  store  a  few  days, 
when  it  was  closed  without  her  knowledge,  whereupon 
she,  without  any  particular  understanding  in  respect 
thereto,  surrendered  the  possession  of  the  building 
and  merchandise  to  Mr.  Stuchell  of  the  Baker  Grocery 
Company  supposing  that  the  creditors  would  get  their 
respective  shares. 

**Q.  How  did  you  come  to  turn  it  over  to  himt 

**A.  He  was  the  biggest  creditor,  and  I  knew  him 
better  than  I  did  any  of  the  others,  and  so  I  turned  it 
over  to  him. 

**Q.  Did  you  tell  him  anything  about  your  financial 
condition  f 

**A.  Yes,  sir;  I  said  I  didn't  believie  I  could  carry 
the  business  on  any  more,  and  he  could  do  with  it  the 
best  he  knew  how. ' ' 

J.  W.  Stuchell,  the  vice-president  and  general  man- 
ager of  the  Baker  Grocery  Company,  testified  that 
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when  its  action  was  commenced  against  Mrs.  Mutch 
he  had  no  knowledge  or  any  reasonable  cause  to  believe 
that  she  was  insolvent,  or  that  it  was  intended  in 
securing  the  judgment  against  her  thereby  to  gain  a 
preference. 

1.  Section  60  of  the  Bankruptcy  Act  of  July  1, 1898, 
as  amended  February  5, 1903,  as  far  as  material  herein, 
reads : 

**(a)  A  person  shall  be  deemed  to  have  given  a 
preference  if,  being  insolvent,  he  has,  withm  four 
months  before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  pro- 
cured or  suffered  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  •  •  and  the  effect  of 
the  enforcement  of  such  judgment  •  •  will  be  to  en- 
able any  one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  creditors  of 
the  same  class.  *  *  (b)  If  a  bankrupt  shall  have  given 
a  preference,  and  the  person  receiving  it,  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the 
trustee,  and  he  may  recover  the  property  or  its  value 
from  such  person.  And,  for  the  purpose  of  such  re- 
covery, any  court  of  bankruptcy,  *  *  or  any  state 
court  which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  concurrent 
jurisdiction." 

Since  that  amendment  was  enacted  an  intention  on 
the  part  of  an  insolvent  debtor  to  create  a  preference 
is  not  essential  to  the  maintenance  of  a  suit  to  set  aside 
the  advantages  thus  secured.  It  is  suflScient  for  that 
purpose  if  the  party  obtaining  the  benefit  had  reason- 
able cause  to  believe  that  such  effect  would  result  by 
the  means  adopted:  Western  Tie  <&  Timber  Co.  v. 
Brown,  129  Fed.  728,  732  (64  C.  C.  A.  256,  260).  In 
that  case  the  court,  discussing  this  question,  observes: 
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**The  statute  does  not  require  that  it  should  be 
intended  by  the  debtor,  but  is  fully  satisfied  by  the 
existence  of  an  intention  on  the  part  of  the  actor — 
the  person  who  procures,  brings  about  or  effects  the 
transfer. ' ' 

Intent,  like  any  other  mental  action  when  put  into 
operation,  must  be  determined  from  a  person 's  conduct 
when  viewed  in  the  light  of,  and  evidently  prompted 
by  an  exercise  of,  intelligent  will. 

2.  In  estimating  the  probable  worth  of  a  debtor,  in 
order  to  ascertain  whether  or  not  he  is  insolvent,  all 
his  property  that  is  salable  or  may  be  converted  into 
money  should  be  taken  into  consideration,  including 
property  that  is  exempt  from  execution  under  the  state 
law:  1  Loveland,  Bankruptcy  (4  ed.),  p.  303.  A  cred- 
itor has  reasonable  cause  to  believe  a  debtor  to  be  in- 
solvent when  such  a  state  of  facts  is  brought  to  the 
creditor's  notice,  respecting  the  affairs  and  pecuniary 
condition  of  the  debtor,  as  would  lead  a  prudent  busi- 
ness person  to  the  conclusion  that  he  is  unable  to  meet 
the  payment  of  his  obligations  as  they  mature  in  the 
ordinary  course  of  business :  Toof  v.  Martin,  13  Wall. 
40  (20  L.  Ed.  481). 

3.  From  the  testimony  received  it  is  believed  that 
the  jury  might  have  inferred  that  the  defendant's  gen- 
eral manager,  when  he  caused  the  merchandise  to  be 
attached,  had  reasonable  cause  to  believe  that  Mrs. 
Mutch  was  insolvent  and  that  he  intended  thereby  to 
secure  a  preference,  and,  such  being  the  case,  no  error 
was  committed  in  denying  the  motion  for  a  judgment 
of  nonsuit. 

4.  An  exception  having  been  taken  to  a  part  of  the 
court 's  charge,  it  is  maintained  that  an  error  was  com- 
mitted in  instructing  the  jury  as  follows : 
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**The  matter  of  the  sale  under  execution  and  the 
sheriff's  return  has  been  offered  in  evidence,  and  tes- 
timony has  been  given  on  that  phase  of  it  which  is  for 
you  to  consider  with  all  other  evidence  bearing  on  the 
question  whether  or  not  she  was  insolvent  when  the 
attachment  was  levied.  The  value  of  the  property  for 
the  purpose  of  determining  the  solvency  or  insolvency 
is  not  to  be  considered  what  it  would  be  under  peculiar 
circumstances  as  I  have  suggested,  and  therefore  the 
price  brought  at  a  forced  sale  is  not  a  criterion,  but 
you  have  nevertheless  the  right  to  consider  the  price 
brought  at  the  execution  sale,  having  in  mind  all  the 
circumstances  attending  the  situation,  and  consider  all 
the  evidence  and  what  the  circumstances  shaw  as  to 
what  was  the  fair  value  of  the  property  at  the  time  of 
the  attachment,  and,  in  so  far  as  to  your  minds  the 
price  brought  at  the  execution  sale  would  throw  any 
light  on  the  question,  you  have  a  right  to  consider  that 
as  a  circumstance  in  view  of  all  the  surrounding  cir- 
cumstances and  the  situation  and  consider  that  as  well 
as  all  other  matters  that  have  been  produced  before 
you  in  evidence.'' 

The  sheriff 's  return,  to  which  the  court  thus  referred, 
had  been  received  in  evidence  over  the  objection  and 
exception  of  the  defendant's  counsel.  Attention  is 
called  by  the  plaintiff's  counsel  to  cases  holding  that 
properly  certified  statements  of  prices  obtained  by  a 
sheriff  upon  a  sale  of  property  afforded  prima  facie 
evidence  of  its  value.  A  contrary  view  was  taken  in 
the  case  of  Willamette  Falls  C.  d  L.  Co.  v.  Kelly y  3  Or. 
99,  where  the  jury  were  instructed  that  it  was  not  com- 
petent to  show  what  a  parcel  of  land  brought  at  a  sher- 
iff's sale  for  the  purpose  of  proving  its  value.  No 
appeal  was  taken  from  the  judgment  rendered  in  that 
action,  and  as  the  instruction  there  given  has  never 
been  approved  by  this  court,  so  far  as  we  have  been 
able  to  discover,  the  language  thus  referred  to  cannot 
be   considered   authoritative.    Without  deciding   the 
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question  or  intimating  any  view  on  the  subject,  it  will 
be  assumed  that  for  the  purpose  of  determining 
whether  or  not  a  person  is  insolvent  the  return  of  a 
sheriff,  showing  the  sum  received  upon  a  sale  of  the 
debtor's  merchandise,  is  incompetent  to  establish  thtf 
value  of  his  goods  when  they  were  attached.  Presup- 
posing this  to  be  the  correct  rule,  the  court  properly 
said  to  the  jury  : 

"The  value  of  the  property  for  the  purpose  of  de- 
termining the  solvency  or  insolvency  is  not  to  be  con- 
sidered what  it  would  be  under  peculiar  circumstances 
as  I  have  suggested,  and  therefore  the  price  brought  at 
a  forced  sale  is  not  a  criterion." 

It  will  be  remembered,  however,  that  the  defend- 
ant's general  manager  was  present  at  the  sheriff's  sale 
and  allowed  the  merchandise  to  be  bid  in  for  a  sum 
which  was  $45.34  less  than  the  amount  of  his  prin- 
cipal's judgment,  costs  and  accrued  expenses.  It 
would  seem  that  self-interest  should  have  prompted 
Mr.  Stuchell  to  make  an  offer  for  the  goods,  when  they 
were  exposed  for  sale  by  the  sheriff,  of  a  sum  equal 
to  the  amount  due  on  the  judgment,  costs,  etc.,  if  he 
had  considered  the  merchandise  worth  that  sum ;  but, 
since  he  permitted  the  stock  to  be  sold  whereby  a  loss 
was  necessarily  sustained,  the  court  properly  per- 
mitted the  jury  to  consider  that  circumstance  in  order 
to  ascertain  whether  or  not  the  defendant's  agent  had 
reason  to  believe  that  Mrs.  Mutch  was  insolvent  when 
her  goods  were  attached. 

Believing  that  no  error  was  committed  as  alleged, 
the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affibmsd. 
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Argued  Noveiiil)er  25,  demurrer  Bustained  December  8,  1914. 

STATE  Bx  BEL.  V.  BEALS,  Mayor. 

(144  Pae.  678.) 

Mandamna — ^Xasaance  of  Writ— Bight  to. 

1.  Under  Section  613,  L.  O.  L.,  providing  for  the  issuance  of 
mandamus  to  compel  the  performance  by  any  inferior  court,  corpora- 
tion, board  or  officer  of  an  act  which  the  law  enjoins  as  a  duty  re- 
sulting from  such  office  or  station,  a  person  seeking  a  writ  of  nuui- 
damua  to  compel  the  common  council  of  a  city  to  levy  a  tax  to  pay 
a  private  claim  must  show  a  demand  made  upon  the  common  council 
or  city,  and  it  is  insufficient  that  demands  for  payment  were  made 
upon  the  treasurer,  who  is  without  authority  to  levy  such  tax. 

[As  to  right  of  individual  to  mandamus  to  enforce  performance 
of  duty  by  court  or  a  magistrate,  see  note  in  Ann.  Caa.  19 12 A, 
1118.] 

Original  proceeding  in  Supreme  Court 

This  is  an  original  proceeding  by  the  State  on  the 
relation  of  the  Warren  Construction  Company  a  cor- 
poration, for  a  writ  of  mandamus  against  F.  R.  Beals, 
as  mayor,  John  Aschim,  as  recorder,  N.  J.  Myers,  as 
marshal,  Mark  Harrison,  as  treasurer,  and  John  Keld- 
SQn,  George  Edmunds,  George  Lamb,  S.  A.  Brodhead 
and  M.  Melchior,  as  members  of  the  common  council 
of  Tillamook  City,  a  municipal  corporation  in  the  State 
of  Oregon.  The  defendants  interposed  a  demurrer  to 
alternative  writ  Demubbeb  Sustained. 

For  defendants  there  was  a  brief  with  oral  arga- 
ments  by  Mr.  H.  T.  Botts  and  Mr.  John  M.  Gearin. 

For  plaintifif  there  was  a  brief  over  the  names  of 
Mr.  Prescott  W.  Cookingham  and  Messrs.  Wood, 
Montague  d  Hunt,  with  oral  arguments  by  J/r. 
Richard  W.  Montague  and  Mr.  Cookingham. 
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In  Banc.  Mr.  Justice  Bamsey  delivered  the  opin- 
ion of  the  court. 

The  petitioner  brought  this  proceeding  in  this  court 
to  obtain  a  writ  of  mandamus  to  compel  the  proper 
officials  of  Tillamook  City  to  levy  a  tax  to  obtain  funds 
with  which  to  pay  a  demand  owing  by  said  city  to  the 
relator.  An  alternative  writ  was  issued  out  of  this 
court  and  directed  to  the  defendants,  commanding  the 
members  of  the  common  council  of  said  city,  within 
ten  days  from  the  date  of  said  writ,  to  hold  a  meeting 
of  said  council  and  levy  upon  the  assessable  property 
within  said  city  a  sufficient  tax  to  raise  money  to  en- 
able said  city  to  pay  to  the  relator  its  said  demand, 
amounting  to  $16,719.45  and  interest  thereon,  or  show 
cause  why  they  had  not  made  said  levy,  etc.  The  de- 
fendants failed  to  make  said  levy,  and,  for  the  purpose 
of  showing  why  they  had  not  done  so,  they  filed  a 
demurrer  to  the  alternative  writ,  alleging  that  it  does 
not  state  facts  sufficient  to  entitle  the  petitioner  to  the 
relief  mentioned  in  said  writ.  The  parties  appeared 
by  their  counsel  and  argued  said  demurrer,  and  it  was 
taken  under  advisement  by  the  court. 

It  appears  from  said  alternative  writ,  inter  alia, 
that  on  May  31,  1912,  the  relator  entered  into  a  con- 
tract with  Tillamook  City,  whereby  it  undertook  to 
construct  and  install  for  said  city  certain  sewers  in 
said  city  according  to  certain  specifications  agreed 
upon  by  the  relator  and  said  city,  and  that  said  city 
agreed  to  pay  the  relator  for  constructing  and  in- 
stalling said  sewers  a  sum  equal  to  the  cost  of  the 
labor  and  materials  used  therein,  and  also  10  per  cent 
additional  on  the  said  cost  for  superintendence  and 
use  of  the  necessary  equipment  in  constructing  said 
sewers.    The  relator  constructed  said  sewers  accord- 
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ing  to  said  contract,  and  the  same  were  accepted  by 
said  city.  The  cost  of  the  labor  and  materials  for  said 
sewers  amounted  to  $15,199.50,  and  the  relator  was 
entitled  to  10  per  cent  of  said  cost  additional  for  super- 
intending the  construction  of  said  sewers  and  for  the 
use  of  the  equipment  used  therein,  amounting  to 
$1,519.95.  The  total  amount  due  the  relator  from  said 
city  for  constructing  said  sewers  was  $16,719.45,  The 
common  council  of  said  city,  on  the  7th  day  of  October, 
1912,  audited  the  relator's  claim  for  constructing  said 
sewers,  and  allowed  it  therefor  said  sum  of  $16,719.45, 
and  ordered  the  city  recorder  of  said  city  to  draw  a 
warrant  upon  the  treasurer  of  said  city  requiring  him 
to  pay  to  the  relator  or  its  order  said  sum  of  $16,719.45 
out  of  the  general  fund  of  said  city,  for  labor  and  ma- 
terials used  in  the  construction  of  said  sewers.  The 
city  recorder  of  said  city,  in  accordance  with  the  said 
direction  of  the  common  council  of  said  city,  on  Octo- 
ber 8,  1912,  duly  issued  to  the  relator  a  warrant  upon 
the  treasurer  of  said  city  for  the  payment  to  the  re- 
lator or  its  order  of  the  said  sum  of  $16,719.45,  audited 
and  allowed  as  stated  supra.  On  October  8,  1912,  the 
relator  duly  presented  said  warrant  to  the  then  treas- 
urer of  said  city  and  demanded  payment  thereof ;  but 
said  treasurer  did  not  pay  any  part  of  said  warrant 
and  made  the  following  indorsement  thereon,  to  wit: 

'*  Presented  October  8,  1912.  Not  paid  for  want  of 
funds.  [Signed]  T.  A.  Rhodes, 

**City  Treasurer.*' 

At  the  time  that  said  warrant  was  so  presented  for 
payment  and  indorsed  as  stated  supra,  there  were  no 
funds  in  the  treasury  of  said  city  to  pay  the  same. 
The  said  writ  states,  also,  the  following: 

**  Since  the  refusal  to  pay  said  warrant,  as  herein- 
before set  forth,  demands  had  been  made  on  the  city 
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treasurer  for  payments  thereof.  But  neither  Tilla- 
mook City  nor  anyone  acting  in  its  behalf  has  made 
any  payments  whatever  on  said  warrant,  either  to  the 
petitioner  or  anyone  acting  in  its  behalf;  and  there  is 
now  due  and  payable  to  the  petitioner  herein  from 
Tillamook  City  tiie  sum  of  $16,719.45,  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  October  8,  1912,  on  which  date  payment  of  said 
warrant  was  refused.  There  is  not  now  in  the  city 
treasury  a  sufficient  sum  to  meet  said  warrants,  nor 
has  there  been  a  sufficient  sum  in  the  past,  when  de- 
mands were  made  for  payment." 

The  only  demands  for  payment  of  said  warrant 
stated  in  said  writ  'are  set  out  supra.  The  only 
demands  made  were  upon  the  treasurer.  There  was 
no  demand  made  upon  said  city,  or  any  officer  thereof, 
that  said  city  or  its  common  council  should  levy  upon 
the  taxable  property  in  said  city  a  tax  to  obtain  funds 
to  pay  said  warrant.  The  relator  does  not  appear  to 
have  done  anything  to  collect  said  warrant,  except  to 
demand  payment  thereof  of  the  city  treasurer. 

The  first  point  made  by  the  defendants  is  that  the 
alternative  writ  is  insufficient,  in  that  it  does  not  state 
that  the  relator,  prior  to  the  commencement  of  this 
proceeding,  made  any  demand  upon  said  city,  or  upon 
any  of  its  officers,  that  said  city  or  its  common  council 
levy  a  tax  upon  the  property  taxable  within  said  city 
to  raise  funds  with  which  to  pay  the  relator's  said 
warrant.  The  only  demand  that  the  writ  states  was 
made  was  a  demand  on  the  treasurer  that  he  pay  said 
warrant.  Payment  of  the  warrant  was  demanded 
more  than  once.  The  treasurer  had  no  power  to  levy 
a  tax. 

Section  613,  L.  0.  L.,  provides  for  the  issuance  of  a 
writ  of  mandamus  as  follows: 

"It  may  be  issued  to  any  inferior  court,  corpora- 
tion, board,  officer  or  person,  to  compel  the  perform- 
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ance  of  an  act  which  the  law  specially  enjoins,  as  a 
duty  resulting  from  an  office,  trust,  or  station,'*  eta 

The  relator  is  the  owner  and  holder  of  an  unpaid 
warrant  issued  to  it  by  said  city.  The  said  warrant 
is  the  private  property  of  the  relator,  and  the  relator 
is  a  private  corporation.  The  relator  is  seeking  a  per- 
emptory writ  of  mandamus  to  compel  said  city  or  its 
common  council  to  levy  a  tax  on  the  property  taxable 
in  said  city  to  obtain  funds  to  pay  to  the  relator  the 
amount  due  upon  said  warrant.  Said  warrant  and 
the  debt  evidenced  thereby  are  the  private  property 
of  the  relator.  The  public  has  no  interest  therein. 
The  question  for  detemination  is:  Was  it  necessary 
that  the  relator,  before  beginning  this  proceeding, 
should  make  a  demand  upon  said  city,  or  its  common 
council,  that  said  city,  or  its  conmaon  council,  levy  a 
tax  to  obtain  funds  with  which  to  pay  the  relator  said 
warrant,  and  that  said  demand  should  be  refused! 
Moses,  Mandamus,  pages  204,  205,  says: 

**The  petition  for  a  writ  of  mandamus  should 
present  to  the  court  a  prima  facie  case  of  duty  on  the 
part  of  the  defendant  to  perform  the  act  demanded, 
and  an  obligation  to  perform  it;  otherwise,  the  al- 
ternative writ  will  not  be  granted.  It  should  also 
appear  from  the  petition  that  a  demand  has  been  made 
on  the  defendant  to  do  the  thing  he  is  sought  to  be 
compelled  to  do,  and  that  he  has  refused  or  neglected 
to  do  it.  *  *  And  the  facts  and  circumstances  under 
which  the  petitioner  claims  the  relief  prayed  for  should 
be  stated  fully,  clearly  and  unreservedly,  and  not  in- 
f  erentially. ' ' 

Short,  Extraordinary  Remedies,  pages  247,  248, 
says : 

**The  court,  before  it  will  grant  a  mandamus,  must 
be  convinced  that  there  has  been  a  demand  made,  by  a 
party  having  a  right  to  make  it,  for  the  performance 
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of  the  duty  sought  to  be  enforced,  and  a  refusal  to 
perform  it  by  the  party  against  whom  the  application 
is  made. '  * 

Merrill,  Mandamus,  Section  222,  says : 

^'A  demand  must  be  made  on  the  proper  officer  to 
perform  the  duty  desired  before  a  writ  of  mandamus 
will  be  issued  to  compel  him  to  discharge  such  duty. 
It  would  be  an  abuse  of  justice  to  convict  one  of  non- 
feasance or  misdemeanor  in  neglecting  his  official  duty 
when  he  has  not  refused  to  do  what  may  be  required, 
and  to  mulct  him  in  costs  when  he  is  not  in  default. 
The  writ  only  issues  as  a  matter  of  necessity  and  when 
there  is  no  other  means  of  obtaining  the  discharge  of 
the  duty  incumbent  on  the  officer.  Consequently  this 
writ  will  not  be  issued  to  compel  an  officer  to  do  an  act 
which  he  has  not  been  asked  to  do.  The  demand  must 
be  for  the  specific  thing  which  ought  to  be  done,  un- 
trammeled  by  any  condition  which  may  make  the  re- 
fusal qualified,  instead  of  absolute." 

In  2  Bailey,  Habeas  Corpus  and  Other  Extraordi- 
nary Remedies,  pages  792,  793,  the  author  says: 

**When  the  duty  to  be  performed  is  of  a  public 
nature,  no  duty  to  demand  its  performance  devolves 
upon  anyone,  and  express  demand  for  its  performance 
is  not  required  as  a  condition  of  application  for  the 
writ.  The  law  itself  stands  in  the  place  of  the  de- 
mand, and  the  omission  to  perform  stands  in  the  place 
of  a  refusal.  *  *  The  rule  is  otherwise  as  to  duties 
which  do  not  partake  of  a  public  nature,  and  more 
nearly  aflfect  private  rights.  In  such  cases,  express 
demand  is  required,  and  a  refusal  to  comply  with  such 
demand,  either  direct  or  by  conduct,  must  appear. ' ' 

In  Spelling,  Injunction  and  Other  Extraordinary 
Remedies  (2  ed.).  Section  1381,  the  author  says: 

**The  authorities  are  not  harmonious  on  the  ques- 
tion as  to  when  a  demand  is  necessary  as  a  precedent 
condition  to  granting  the  writ.  It  is  undoubtedly  the 
general,  if  not  undeviating,  rule  that,  in  cases  where 
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private  rights  only  a^e  involved,  a  demand  must  be 
made  and  alleged.  There  is  a  distinction,  however, 
between  cases  involving  mere  private  ri^ht  to  have  a 
duty  performed,  and  those  in  which  public  interests 
generally  are  aflFected,  and  in  which  one  citizen  has 
the  same  interest  in  the  performance  of  a  public  duty 
as  another.  When  no  such  general  interests  are  in- 
volved, and  merely  private  rights  are  affected,  the  re- 
lator must,  in  a  proceeding  by  mandamus,  allege  and 
prove  demand  and  refusal  by  the  person  or  persons 
whom  it  is  sought  to  coerce  by  the  writ;  but  when  a 
duty  is  strictly  of  a  public  nature,  as  where  it  is  due 
by  a  public  officer,  and  is  not  a  special  duty  affecting 
peculiarly  the  relator,  there  is  no  one  specially  em- 
powered to  demand  its  performance,  and  there  is  no 
necessity  for  a  demand  and  refusal. ' ' 

In  his  Extraordinary  Legal  Remedies  (3  ed.),  Sec- 
tion 41,  Mr.  High  says : 

**The  question  of  the  necessity  of  a  demand  and  re- 
fusal to  perform  the  duty  in  controversy  is  one  not 
wholly  free  from  doubt,  and  an  apparent  conflict  of 
authority  may  be  observed  in  the  adjudications  upon 
this  subject.  The  doctrine  has  been  broadly  asserted, 
and  is  sustained  by  the  most  respectable  authorities, 
that  in  no  event  will  the  writ  be  granted  to  compel  the 
performance  of  an  official  duty,  until  demand  has  been 
made  upon  the  officer  and  he  has  refused  to  act.  Other 
cases  have  gone  only  to  the  extent  of  insisting  upon 
proof  of  demand  and  refusal  before  granting  the  writ 
in  absolute  or  peremptory  form.  The  better  doctrine, 
however,  and  one  which  has  the  support  of  strong  au- 
thority, is  that  which  recognizes  a  distinction  between 
duties  of  a  public  nature  and  affecting  only  the  public 
at  large,  and  those  of  a  private  nature  especially  af- 
fecting the  rights  of  individuals.  And  it  is  held, 
where  the  person  aggrieved  has  a  private  interest  in 
or  claims  the  immediate  benefit  of  the  act  sought  to 
be  coerced,  that  he  must  first  make  a  demand  upon  the 
officer  to  lay  the  foundation  for  relief  by  mandamus. 
But  as  regards  duties  of  a  strictly  public  nature,  in- 
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cumbent  upon  public  officers  by  virtue  of  their  office, 
and  which  they  are  sworn  to  perform,  no  demand  and 
refusal  are  necessary  as  a  condition  precedent  to  re- 
lief by  mandamus.  In  such  cases,  no  individual  in- 
terests being  affected,  there  is  no  one  specially  em- 
powered to  demand  performance  of  the  duty,  and  no 
necessity  for  a  literal  demand  and  refusal.'' 

Judge  Arthur  L.  Sanborn,  in  26  Cyc,  pages  442,  443, 
says: 

''The  petition  or  alternative  writ  must  allege  fact 
showing  that  respondent  has  been  guilty  of  acts  which 
constitute  a  breach  of  the  duty  enjoined  upon  him,  or 
that  he  has  failed  to  perform  that  duty.  In  order  to 
show*  that  respondent  is  in  default  in  cases  where  a 
private  right  is  sought  to  be  enforced,  the  petition  or 
alternative  writ  must  as  a  rule,  allege  that  perform- 
ance of  the  duty  has  been  demanded  of  respondent  and 
that  he  has  refused  or  failed  to  perform  it.  In  cases 
where  a  public  right  is  sought  to  be  enforced,  how- 
ever, no  demand  need  be  alleged." 

In  United  States  v.  Boutwell,  17  Wall.  604,  607  (21 
L.  Ed.  721),  a  mandamus  case,  the  court  says,  inter 
alia: 

*'It  [a  mandamus  proceeding]  is  therefore,  in  sub- 
stance, a  personal  action,  and  it  rests  upon  the  averred 
and  assumed  fact  that  the  defendant  has  neglected  or 
refused  to  perform  a  personal  duty,  to  the  perform- 
ance of  which  by  him  the  relator  has  a  clear  right. 
Hence  it  is  an  imperative  rule  that,  previous  to  mak- 
ing application  for  a  writ  to  command  the  performance 
of  any  particular  act,  an  express  and  distinct  demand 
or  request  to  perform  it  must  have  been  made  by  the 
relator  or  prosecutor  upon  the  defendant,  and  it  must 
appear  that  he  refused  to  comply  with  such  demand, 
either  in  direct  terms  or  by  conduct  from  which  a  re- 
fusal can  be  conclusively  inferred.'* 

While  there  is  some  conflict  in  the  authorities,  the 
rule  sustained  by  the  great  weight  of  authority  is  that 

78  Or.— 29 


450  State  v.  Beals.  [73  Or. 

the  alternative  writ  must  allege  facts  showing  that 
the  defendants  have  been  guilty  of  acts  which  con- 
stitute a  breach  of  the  duties  imposed  upon  them,  or 
that  they  have  failed  to  perform  such  duties.  And 
where  the  defendants  are  in  default,  in  cases  where 
private  rights  are  sought  to  be  enforced,  the  alternative 
writ  must,  as  a  rule,  allege  that  the  performance  of 
the  duties  which  the  petitioner  seeks  to  compel  has 
been  demanded  of  the  defendants,  and  that  they  have 
refused  or  failed  to  perform  them.  The  alternative 
writ  in  this  case  fails  to  allege  that  the  relator  at  any 
time  demanded  of  Tillamook  City,  or  of  its  common 
council,  or  of  either  of  the  defendants,  that  said  city, 
or  its  common  council,  levy  a  tax  upon  the  property 
subject  to  taxation  by  said  city  for  the  purpose  of 
raising  funds  to  pay  the  relator's  said  warrant.  The 
only  demand  stated  in  the  alternative  writ  was  made 
upon  the  treasurer  of  said  city  for  the  payment  of  said 
warrant,  and  it  is  stated  by  said  writ  that  he  at  no 
time  had  sufficient  funds  to  make  said  payment.  The 
relator  is  the  only  person  that  is  interested  in  said 
warrant  or  the  indebtedness  evidenced  thereby.  Said 
claim  is  the  private  property  of  the  relator. 

Under  the  law  supra  it  was  incumbent  upon  the  re- 
lator, before  commencing  this  proceeding,  to  demand 
of  said  city,  or  its  common  council,  that  said  city,  or 
its  common  council,  levy  a  tax  for  the  purpose  of  ob- 
taining funds  to  pay  said  warrant,  and  it  was  neces- 
sary, also,  that  said  demand  be  refused.  No  such 
demand  was  made,  and  hence  the  alternative  writ  fails 
to  state  facts  sufficient  to  show  prima  facie  that  the 
writ  of  mandamus  should  be  issued  herein. 

We  do  not  find  it  necessary  to  pass  upon  the  ques- 
tion whether  the  relator  could  maintain  a  mandafnus 
proceeding,  based  on  said  warrant,  or  whether  a  jndg- 
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ment  thereon  should  be  obtained  before  conunencing 
such  proceeding.     The  authorities  bearing  upon  that 
question  are  irreconcilably  conflicting. 
The  demurrer  to  the  alternative  writ  is  sustained. 

Demubbeb  Sustained. 


Argued  September  29,  affirmed  Oetober  13,  rehearing  denied  Decem- 
ber 15,  1^14. 

STATE  V.  LEONARD.* 

(144  Pac.  113;  144  Pac.  681.) 

lodlctment  and  Information— DupUcity— False  Pretenses. 

1.  Under  Section  1964,  L.  O.  L.,  making  it  an  offense  for  any  per- 
son, by  false  pretenses,  to  obtain,  or  attempt  to  obtain,  with  intent 
to  defraud,  the  signature  of  any  person  to  any  writing,  the  false 
making  whereof  would  be  forgery,  and  Section  1552  providing  that 
in  all  cases  the  defendant  may  be  found  guilty  of  any  crime  neces- 
sarily included  in  that  charged  or  of  an  attempt  to  commit  such 
erime,  an  indictment  charging  that  by  false  pretenses  defendant 
obtained,  and  attempted  to  obtain,  the  signature  of  a  person  to  a 
writing  does  not  charge  two  separate  offenses. 

[As  to  crime  of  obtaining  property  by  false  pretenses,  see 
notes  in  40  Am.  Rep.  75;  21  Am.  St.  Hep.  265;  25  Am.  St.  Bep. 
378;  Ann.  Cas.  1913B,  92.] 

False  Pretenses — ^Evidence — Bnfflcienqr. 

2.  In  a  prosecution  for  false  pretenses,  evidence  held  to  show  that 
representations  by  the  defendant  as  to  the  value  of  land  covered  by 
a  mortgage,  transferred  to  the  complaining  witness,  were  false,  that 
defendant  knew  them  to  be  false  when  he  made  them>  that  he  made 
them  with  intent  to  defraud  the  complaining  witness  and  his  wife, 
and  to  obtain  their  signatures  to  a  deed,  that  they  believed  the  rep- 
resentations and  acted  on  them,  and  were  influenced  by  them  and  by 
an  assignment  of  the  mortgage  to  execute  the  deed. 

False  Pretenses— Evidence — Admissibility. 

3.  Under  Section  1541,  L.  O.  L.,  providing  that,  upon  a  trial  for 
liaving,  by  false  pretenses,  obtained  the  signature  of  any  person  to 
an  instrument,  no  evidence  can  be  admitted  of  a  false  pretense  ex- 
pressed orally  and  unaccompanied  by  a  false  token  or  writing,  but 
such  pretense,  or  some  note  or  memorandum  thereof,  must  be  in  writ- 
ing, where  the  false  pretense  is  expressed  orally  and  is  accompanied 

*On  the  question  whether  deed  signed  under  false  impression  in- 
cluced  by  fraud  as  to  its  contents  or  character  is  a  forgery,  see  note 
in  36  L.  B.  A.  (N.  S.)  540.  Bipobteb. 
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by  a  false  token  or  writing,  it  is  not  neeeflsarj  that  there  be  any  note 
or  memorandum  thereof  in  writing. 

False  PretenBes-— Elements  of  Offense — '^oken" — *TaIse  Token." 

4.  A  token  is  a  mark  or  sign,  a  material  evidence  of  a  fact,  and 
cheating  by  "false  tokens"  implies  the  use  of  fabricated  or  deceit- 
fally  contrived  material  objects  to  assist  the  person's  own  frand  and 
falsehood  in  accomplishing  the  cheating,  and  a  false  writing  ma/ 
be  a  false  token. 

False  Pretenses— Elements  of  Offense— "False.** 

5.  Where  defendant  conveyed  his  land,  which  was  practically 
worthless,  and  took  from  the  grantee  a  mortgage  for  $4,500,  with  the 
purpose  of  applying  the  mortgage  on  the  purchase  of  other  land,  the 
mortgage  was  a  false  writing,  "false"  being  defined  in  law  as  de- 
signedly untrue  and  deceitful,  and  implying  an  intention  to  perpe- 
trate some  treachery  or  fraud. 

False  Pretenses — Elements  of  Offense — ^Nature  of  S^presentatlons. 

6.  A  false  pretense,  to  constitute  a  crime,  must  relate  either  to 
past  or  present  facts,  and  representations  or  promises  as  to  things 
to  be  done  in  the  future  by  the  promisor  are  not  false  pretenses, 
within  the  Criminal  Code. 

False  Pretenses-— Elements  of  Offense — False  Writing. 

7.  An  assignment  by  defendant  of  a  mortgage  for  $4,500  on  prop- 
erty which  was  practically  worthless,  which  mortgage  was  taken  for 
the  purpose  of  applying  it  on  the  purchase  of  other  land,  was  a  false 
writing,  though  not  a  forgery,  and  was  admissible  in  evidence  in  a 
prosecution  for  procuring  a  deed  on  the  consideration  for  which  the 
mortgage  was  applied. 

Criminal  Ztaw— Appeal— Extent  of  BeTlew-— Denial  of  New  Trial 

8.  An  order  denying  new  trial,  not  being  appealable,  cannot  be 
reviewed  on  appeal. 

Criminal  Ztaw-— Trial — ^Instmctlons — ^Daty  of  Jury. 

9.  In  a  prosecution  for  obtaining  by  false  pretenses  the  execution 
of  a  deed,  the  court,  in  response  to  a  question  by  the  jury,  properly 
instructed  that  the  jury  should  not  take  into  consideration  any  civil 
remedy  that  the  complaining  witness  might  have  against  the  defend- 
ant. 

Criminal  Ztaw— Appeal— Disposition  of  Canse— Technical  Errozs. 

10.  Under  Section  1626,  L.  O.  L.,  requiring  the  court  on  appeal  in 
criminal  actions  to  give  judgment  without  regard  to  questions  in  the 
discretion  of  the  trial  court,  or  technical  errors,  defects  or  excep- 
tions which  did  not  affect  the  substantial  rights  of  the  partiea,  a 
judgment  can  be  reversed  only  for  error  prejudicial  to  the  defendslnt. 

ON  BEHEARINa. 

False  Pretenses— SLgnatare  to  "Writing"— Deed  of  OonTeyance. 

11.  A  deed  of  conveyance  is  a  "writing"  within  Section  1964, 
L.  O.  L.,  making  it  an  offense  by  any  false  pretense  to  obtain  the 
signature  to  any  writing,  the  false  making  whereof  would  be  pan- 
ishable  as  forgery. 
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FofTgttry— -Elements  of  Offense— Uttering  Instniment. 

12.  Uttering  a  fabricated  instrument  is  not  necessary  to  constitute 
the  crime  of  forgery. 

Forgery— Deed— Kecesstty  of  Delivery. 

13.  It  is  not  necessary  to  the  crime  of  forgery  of  a  deed  of  eon- 
▼eyanee  that  the  deed  be  delivered.  ^ 

False  Preteneee— Proenring  Signature  to  Deed— Kecesslty  of  Delivery 
of  Deed. 

14.  Under  Section  1964,  L.  O.  L.,  making  it  an  offense  by  any 
false  pretense  to  obtain  the  signature  to  a  writing  the  false  making 
whereof  would  be  punishable  as  forgery,  the  crime  of  procuring  the 
signature  to  a  deed  of  conveyance  may  be  made  out  without  show- 
ing that  the  deed  was  delivered. 

False  Pretensce    Procuring  Signature  to  Deed— Evidence— Intent 

15.  Though,  under  Section  1964,  L.  O.  L.,  making  it  an  offense 
by  any  false  pretense  to  obtain  the  signature  to  a  writing  the  false 
making  whereof  would  be  punishable  as  forgery,  it  is  not  necessary 
to  show  that  the  writing,  if  it  be  a  deed,  was  delivered,  the  delivery 
may  be  shown  to  prove  fraudulent  intent,  but  the  intent  may  be 
shown  by  other  facts. 

Deedft— Delivery— <)ae8tlon  for  Jury. 

16.  The  question  of  delivery  of  a  deed  is  always  a  question  of 
fact  for  the  jury  where  there  is  a  conflict  in  the  evidence. 

Fa]5e  Pretensee— Procuring  Signature  to  Deed — Question  for  Jury. 

17.  In  a  prosecution  for  procuring  the  signature  to  a  deed  by 
false  pretenses  under  Section  1964,  L.  O.  L.,  evidence  held  sufficient 
to  take  the  question  of  delivery  of  the  deed  to  the  jury. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

The  defendant,  T.  J.  Leonard,  was  indicted,  tried 
and  convicted  of  obtaining  the  signature  of  two  per- 
sons to  a  deed  of  conveyance  by  false  pretenses,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  not 
less  than  one  nor  more  than  five  years,  and  he  ap- 
peals. Affirmed.    Behbabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  P.  Winter  and  Mr.  Roscoe  R.  Johnson,  with 
an  oral  argument  by  Mr.  Winter. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  John  A. 
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CoUier,  Deputy  District  Attorney,  and  Mr.  Robert  F. 
Maguire,  Deputy  District  Attorney,  with  an  oral 
argument  by  Mr.  Maguire. 

Department  1.  Mb.  Justicb  Bamsby  delivered  the 
opinion  of  the  court. 

This  is  a  criminal  action  for  obtaining  ttie  signature 
of  two  persons  to  a  deed  of  conveyance  of  real  prop- 
erty by  false  pretenses,  etc. 

The  following  is  a  copy  of  the  body  of  the  indict- 
ment, to  wit: 

**T.  J.  Leonard  is  accused  by  the  grand  jury  of  the 
county  of  Multnomah  and  State  of  Oregon,  by  this 
indictanent,  of  the  crime  of  obtaining  and  attempting 
to  obtain  by  false  pretenses,  with  intent  to  defraud, 
the  signature  of  a  person  and  persons  to  an  instru- 
ment and  deed,  the  false  making  of  which  is  and  would 
be  a  forgery,  committed  as  follows: 

*'The  said  T.  J.  Leonard  on  the  second  day  of  De- 
cember, A.  D.  1912,  in  the  county  of  Multnomah  and 
State  of  Oregon,  then  and  there  being,  did  then  and 
there  unlawfully,  feloniously,  and  knowingly,  with  in- 
tent to  injure  and  defraud,  falsely  and  fraudulently 
pretend  and  represent  to  one  M.  J.  Denny,  his  attor- 
neys, agents  and  employees,  that  a  certain  tract  of 
land  situate  and  being  in  Skamania  County,  State  of 
Washington,  to  wit,  all  of  lot  eleven  (11)  of  section 
twelve  (12),  in  township  three  (3),  north  of  range 
seven  and  one-half  (71/2)?  east  of  the  Willamette 
meridian,  containing  forty  (40)  acres,  a  more  par- 
ticular description  of  which  said  land  is  to  this  grand 
jury  unknown,  was  then  and  there  of  the  value  of  at 
least  nine  thousand  ($9,000)  dollars,  and  that  said 
defendant  had  theretofore  sold  and  conveyed  said 
lands  to  one  C.  0 'Donovan  for  the  sum  of  nine  thou- 
sand ($9,000)  dollars,  and  that  said  C.  0 'Donovan  had 
paid  to  said  defendant  forty-five  hundred  ($4,500) 
dollars  as  part  of  the  purchase  price  for  said  land, 
and  that  a  certain  promissory  note,  purporting  to  be 
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signed  and  executed  by  said  C.  0 'Donovan  to  and  in 
favor  of  the  said  defendant  in  the  sum  of  forty-five 
hundred  ($4,500)  dollars,  with  interest,  a  more  par- 
ticular description  of  which  said  note  is  to  this  grand 
jury  unknown,  was  the  balance  due  and  owing  by  said 
C.  0 'Donovan  to  said  defendant  on  account  of  the 
purchase  price  of  said  land,  and  that  a  certain  mort- 
gage, a  more  particular  description  of  which  is  to  this 
grand  jury  unknown,  had  theretofore  been  executed 
and  delivered  by  said  C.  0  'Donovan  to  and  in  favor  of 
said  defendant,  as  and  for  security  for  the  payment 
of  said  promissory  note,  and  that  a  certain  assignment 
of  said  mortgage  and  note,  a  more  particular  descrip- 
tion of  which  is  to  the  grand  jury  unknown,  then  and 
there  executed  and  delivered  by  said  defendant  to  said 
M.  J.  Denny,  his  attorneys,  agents  and  employees,  was 
a  real,  actual  and  bona  fide  assignment  and  transfer 
of  a  real,  actual  and  bona  fide  promissory  note  and 
mortgage  for  forty-five  hundred  ($4,500)  dollars,  due 
and  owing  by  said  C.  0 'Donovan  to  said  defendant, 
and  that  he,  the  said  defendant,  was  then  and  there 
the  lawful  owner  and  holder  of  said  note  and  mort- 
gage and  indebtedness,  and  that  there  was  then  and 
there  due  upon  said  note  and  mortgage  the  sum  of 
forty-five  hundred  ($4,500)  dollars,  with  interest 
thereon  from  the  second  day  of  November,  1912.  All 
of  which  said  pretenses  and  representations,  made 
as  aforesaid,  were  false  and  fraudulent,  and  the  said 
defendant  then  and  there  well  knew  them  to  be  false 
and  fraudulent 

*' Whereas  in  truth  and  in  fact,  as  said  defendant 
then  and  there  well  knew,  the  said  lands  in  Skamania 
County,  State  of  Washington,  were  not  and  are  not 
of  the  value  of  at  least  nine  thousand  ($9,000)  dollars, 
but  were  and  are  of  the  value  of  not  more  than  one 
thousand  ($1,000)  dollars,  and  the  said  defendant  had 
not  theretofore  or  at  all  sold  or  conveyed  the  said 
lands  to  said  C.  0 'Donovan  for  the  sum  of  nine  thou- 
sand ($9,000)  dollars,  and  the  said  C.  0 'Donovan  had 
not  paid  said  defendant  the  sum  of  forty-five  hundred 
($4,500)  dollars,  or  any  sum  whatever,  as  part  pay- 
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ment  for  said  lands,  and  the  said  pretended  promis- 
sory note  for  forty-five  hundred  ($4,500)  dollars  was 
not  for  a  balance  due  and  owing  by  said  C.  0  'Donovan 
to  said  defendant  on  the  purchase  price  of  said  lands, 
but  said  promissory  note  was  caused  by  said  defend- 
ant to  be  executed  by  said  C.  0 'Donovan,  with  the  in- 
tent and  purpose  of  him,  the  said  defendant,  of  de- 
ceiving, defrauding  and  obtaining  and  attempting  to 

obtain  the  signature  of  the  said  M.  J.  Denny  and 

Denny,  his  wife,  to  a  certain  instrument  and  deed  of 
conveyance  to  certain  lands  in  Clackamas  County, 
State  of  Oregon,  hereinafter  more  fully  described, 
and  the  said  C.  0 'Donovan  did  not  own  the  said  lands 
and  did  not  owe  the  said  defendant  the  sum  of  forty- 
five  hundred  ($4,500)  dollars,  or  any  sum  whatever, 
upon  said  lands,  and  that  said  pretended  mortgage  had 
not  been  theretofore  executed  and  delivered  by  said 
C.  0 'Donovan  to  said  defendant  as  and  for  security 
of  the  payment  of  said  pretended  promissory  note,  but 
said  defendant  had  caused  said  C.  0 'Donovan  to  ex- 
ecute said  pretended  mortgage  with  the  intent  of  him, 
the  said  defendant,  to  deceive,  defraud  and  to  obtain 
and  to  attempt  to  obtain  the  signatures  of  the  said  M. 
J.  Denny  and Denny,  his  wife,  to  a  certain  in- 
strument and  deed  of  conveyance  to  certain  lands  in 
Clackamas  County,  State  of  Oregon,  hereinafter  more 
fully  described;  that  said  pretended  assignment  of 
said  note  and  mortgage  was  not  a  true,  real,  actual 
and  bona  fide  assignment  of  a  real,  actual  and  bona 
fide  note  and  mortgage,  but  said  pretended  assign- 
ment was  executed  and  caused  to  be  executed  by  said 
defendant  with  the  intent  and  purpose  on  his  part  to 
deceive  and  defraud  and  to  obtain  and  attempt  to 
obtain  the  signatures  of  the  said  M.  J.  Denny  and 

Denny,  his  wife,  to  a  certain  instrument  and  deed 

of  conveyance  to  certain  lands  in  Clackamas  County, 
State  of  Oregon,  hereinafter  more  particularly  de- 
scribed; and  that  there  was  not  then  and  there  due 
and  owing  upon  said  mortgage  and  note  the  sum  of 
forty- five  hundred  ($4,500)  dollars,  or  any  other  sum 
or  amount  whatsoever  from  the  said  C.  O 'Donovan 
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to  the  said  defendant,  and  the  said  defendant  was 
not  then  and  there  the  lawful  owner  of  said  mortgage 
and  note  and  indebtedness,  or  any  other  note,  mort- 
gage or  indebtedness  due  and  owing  from  said  C. 
0 'Donovan  to  said  defendant  by  reason  of  any  sale, 
trade  or  other  transaction  relating  to  said  Skamania 
County,  Washington,  lands,  and  there  was  not  then 
and  there  due  and  owing  upon  said  note  and  mortgage 
the  sum  of  forty-five  hundred  ($4,500)  dollars,  with 
interest  from  November  2, 1912,  or  any  sum  or  amount 
whatsoever,  all  of  which  facts  were  then  and  there 
well  known  to  said  defendant,  but  the  said  false  and 
fraudulent  representations  and  pretenses  made  and 
caused  to  be  made  by  the  said  defendant  to  said  M.  J. 
Denny,  his  attorneys,  agents  and  employees,  and  the 
said  fraudulent,  false,  fictitious  and  collusive  note, 
mortgage,  assignment  and  deed  so  executed  and  caused 
to  be  executed,  as  aforesaid,  were  made  and  caused 
to  be  made  by  the  said  defendant  for  the  sole  purpose 
of  injuring,  defrauding,  and  deceiving  and  of  obtain- 
ing and  attempting  to  obtain  from  said  M.  J.  Denny 

and Denny  the  signatures  of  them,  and  each  of 

them,  to  a  certain  instrument  and  deed  of  conveyance 
to  certain  lands  in  Clackamas  County,  State  of  Oregon, 
hereinafter  more  fully  described,  and  the  said  M.  J. 

Denny  and  Denny,  his  wife,  relying  upon  and 

believing  to  be  true  the  said  false  and  fraudulent 
representations  and  false  tokens  so  made  as  aforesaid, 
were  induced  thereby  to  sign,  execute  and  caused  to 
be  signed  and  executed  and  delivered  to  said  defend- 
ant a  certain  instrument  and  deed  of  conveyance  to  the 
following  described  lands  in  Clackamas  County,  State 
of  Oregon:  Beginning  at  a  cedar  post  fifteen  (15) 
inches  in  diameter,  which  is  located  twenty- three  (23) 
feet  five  (5)  inches  east  of  an  iron  pipe  driven  in  the 
ground  in  the  north  line  of  section  34,  township  1 
south,  range  2  east  of  the  Willamette  meridian,  in 
Clackamas  County,  Oregon,  and  which  said  gate  post 
is  the  dividing  line  between  the  northeast  quarter  and 
the  northwest  quarter  of  said  section  34 ;  thence  south 
on  the  said  dividing  line  between  said  quarter  section 
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80  rods  to  the  point  of  beginning;  thence  south  80 
rods  to  iron  pipe,  which  marks  the  southwest  comer 
of  the  northeast  quarter  of  said  section;  thence  east 
80  rods  to  the  division  line  between  the  east  and  west 
half  of  said  northeast  quarter  of  said  section;  thence 
north  160  rods  to  the  north  line  of  said  section  to  an 
iron  pipe,  which  marks  the  division  line  between  the 
east  and  west  half  of  said  northeast  quarter;  thence 
west  40  rods  following  the  north  boundary  line  of  said 
section  to  an  iron  pipe;  thence  south  80  rods  to  an 
iron  pipe;  thence  west  40  rods  to  the  division  line 
between  the  northeast  and  northwest  quarters  of  said 
section  to  the  place  of  beginning,  containing  60  acres 
of  land,  more  or  less — a  more  particular  description 
of  said  lands  and  of  said  instrument  and  deed  of  con- 
veyance bein^  to  the  grand  jury  unknown,  contrary  to 
the  statutes  m  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Oregon." 

We  have  set  out  this  prolix  indictment  because  there 
is  a  demurrer  thereto.  The  defendant  demurred  to 
it  for  the  following  reasons: 

(1)  **That  the  said  indictment  in  this  cause  does 
not  substantially  conform  to  the  requirements  of  Chap- 
ter 7  of  the  Criminal  Code  of  the  State  of  Oregon  in 
this :  That  said  indictment  does  not  clearly  or  dis- 
tinctly describe  the  false  token  and  pretenses  and  false 
representations  alleged  to  have  been  used  and  made 
by  the  defendant,  and  does  not  sufficiently  describe  the 
alleged  deed  or  instrument  to  which  it  is  alleged  the 
defendant  attempted  to  and  did  obtain  the  signatures 
of  said  M.  J.  Denny  and Denny." 

(2)  **That  more  than  one  crime  is  charged  in  said 
indictment." 

(3)  **That  the  facts  stated  in  said  indictment  do 
not  constitute  a  crime." 

(4)  **That  said  indictment  contains  matter  which,  if 
true,  would  constitute  a  legal  justification  and  excuse 
of  the  crime  charged  and  other  legal  bar  to  the 
action. '  * 
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The  said  demurrer  was  overruled  by  the  court. 
The  defendant  then  entered  a  plea  of  not  guilty.  At 
the  close  of  the  evidence  for  the  state,  the  defendant 
moved  the  court  to  direct  an  acquittal  of  the  defendant 
for  the  alleged  reason  that  there  was  not  sufficient  evi- 
dence to  warrant  a  verdict  of  guilty.  This  motion  was 
denied.  A  verdict,  of  guilty  was  returned  by  the  jury, 
and  sentence  was  pronounced,  as  stated  supra.  A 
motion  for  a  new  trial  was  denied.  The  appellant 
complains  of  the  rulings  of  the  trial  court  in  overrul- 
ing the  demurrer,  in  admitting  certain  testimony  of- 
fered by  the  state,  in  excluding  testimony  offered  by 
the  defendant,  in  denying  the  defendant's  motion  for 
an  acquittal,  in  giving  certain  instructions  to  the  jury, 
in  refusing  to  give  certain  instructions  requested  by 
the  defendant,  in  denying  the  defendant's  motion  to 
set  aside  the  judgment  and  grant  a  new  trial,  on  the 
ground  of  misconduct  of  the  jury. 

1.  The  appellant  contends  that  the  indictment 
charges  more  than  one  crime.  The  indictment  is 
based  on  Section  1964,  L.  0.  L.,  which  is  as  follows : 

**If  any  person  shall,  by  any  false  pretenses  or  by 
any  privy  or  false  token,  and  with  intent  to  defraud, 
obtain,  or  attempt  to  obtain  from  any  other  person, 
any  money  or  property  whatever,  or  shall  obtain  or 
attempt  to  obtain  with  the  like  intent  the  signature  of 
any  person  to  any  writing  the  false  making  whereof 
would  be  punishable  as  forgery,  such  person,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  one  nor  more  than  five 
years." 

The  appellant  contends  that  this  section  creates 
two  separate  crimes.  He  argues  that  obtaining  the 
signature  in  the  forbidden  manner  is  one  crime,  and 
attempting  to  obtain  it  in  that  manner,  is  a  separate 
and  distinct  offense,  and  that  to  unite  the  two  in  one 
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count  is  duplicity.  The  charge  that  a  person  com- 
mitted a  certain  crime  necessarily  includes  the  charge 
that  he  attempted  to  commit  it. 

It  is  impossible  to  commit  a  crime  without  doing 
everything  that  constitutes  an  indictable  attempt. 
When  a  person  attempts  to  commit  a  crime,  but  fails 
to  complete  it,  he  may  be  properly  indicted  for  the  at- 
tempt only.  Where  a  person  is  indicted  for  the  com- 
mission of  a  crime,  and  the  evidence  shows  that  he 
attempted  to  conmait  it,  but  failed  to  complete  the  of- 
fense, he  may  be  properly  convicted  of  the  attempt 
only. 

Section  1552,  L.  0,  L.,  is  as  follows: 

**In  all  cases,  the  defendant  may  be  found  guilty  of 
any  crime,  the  commission  of  which  is  necessarily  in- 
cluded in  that  which  he  is  charged  in  the  indictment,  or 
of  an  attempt  to  commit  such  crime. ' ' 

The  law  of  1876  (Laws  1876,  p.  39),  prohibiting 
gambling,  made  it  a  crime  for  anyone  to  **deal,  play  or 
carry  on  *  *  any  game  of  faro,"  etc. 

The  indictment  in  State  v.  Carr,  6  Or.  134,  was  based 
on  that  statute,  and  it  alleged  inter  alia  that  the  de- 
fendant ''did  willfully  and  unlawfully  deal,  play  and 
carry  on  a  game  of  faro,'*  etc.  It  was  contended  in 
that  case  that  the  indictment  charged  more  than  one 
crime,  but  the  court  held  otherwise,  saying,  among 
other  things : 

**When  the  statute  makes  it  a  crime  to  do  this  or 
that,  mentioning  several  things  disjunctively,  the  in- 
dictment may,  as  a  general  rule,  embrace  the  whole  in 
a  single  count,  but  it  must  use  the  conjunction  *and' 
where  *or'  occurs  in  the  statute,  else  it  will  be  defec- 
tive for  uncertainty." 

In  State  v.  Bergman,  6  Or.  341,  the  indictment  was 
based  on  a  section  of  the  statute  which  made  it  a  crime 
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for  any  person  to  willfully  and  wrongfully  "commit 
any  act  which  grossly  injures  the  person  or  property 
of  another,  or  which  grossly  disturbs  the  public  peace 
or  healthy  or  which  openly  outrages  the  public  decency 
and  is  injurious  to  public  morals.'' 

The  indictment  charged  the  defendant  in  that  case 
with  keeping  a  slaughter-house  in  the  City  of  Astoria, 
and  alleged  that  the  act  complained  of  ^'grossly  in- 
jures the  person  and  property  of  another/'  and 
** grossly  disturbs  the  public  peace,"  and  '* openly  out- 
rages the  public  decency, ' '  etc.  It  was  contended  that 
said  indictment  charged  more  than  one  crime ;  but  the 
court  held  that  it  did  not,  and  followed  the  ruling  in 
State  V.  Carr,  6  Or.  134. 

In  State  v.  Dale,  8  Or.  229,  the  indictment  charged 
that  the  'defendant,  having,  in  his  hands  as  tax  col- 
lector of  Yamhill  County,  $3,000  of  taxes  belonging  to 
said  county,  ''did  then  and  there  fraudulently  and 
feloniously  take,  steal,  make  away  with,  embezzle  and 
convert  to  his  •  •  own  use  the  said  $3,000,  and  then 
and  there  neglect  to  pay  over  *  •  to  said  Yamhill 
County  said  $3,000,  or  any  part  thereof,"  etc.  It  was 
asserted  in  that  case  that  the  indictment  charged  more 
than  one  crime ;  but  the  court  held  that  it  did  not.  The 
syllabus  of  the  court  in  that  case  is  in  part : 

''Where  the  statute  makes  the  commission  of  diflfer- 
ent  acts  a  crime,  and  uses  the  word  'or'  connecting 
these  acts,  an  indictment  is  good  which  charges  the  de- 
fendant with  the  commission  of  more  than  one  of  such 
acts,  using  the  conjunction  'and'  to  connect  them  in 
the  indictment. ' ' 

In  Cranor  v.  Albany,  43  Or.  147  (71  Pac.  1043),  the 
court  says: 

"It  is  next  urged  that  the  information  or  complaint 
filed  in  the  recorder's  court  against  the  plaintiff 
charges  more  than  one  crime,  as  it  alleges  that  he  did 
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*sell,  give  away,  and  dispose*  of  spirituous  liquor,  etc. 
The  ordinance  makes  it  an  offense  for  any  person,  duly 
licensed  to  engage  in  the  sale  of  spirituous  liquors 
within  the  city,  to  sell,  give  away,  or  in  any  manner 
dispose  of,  on  the  first  day  of  the  week,  commonly 
called  Sunday,  any  spirituous,  *  *  malt  or  vinous  li- 
quors. Under  the  doctrine  of  State  v.  Carr,  6  Or.  133, 
and  subsequent  decisions,  *  *  it  is  competent  for  the 
prosecution,  where  the  statute  makes  it  a  crime  to  do 
either  of  several  things  stated  .disjunctively,  to  em- 
brace the  whole  in  a  single  count,  using  the  conjunction 
*and*  where  *or'  occurs  in  the  statute,  and  hence  the 
information  is  not  open  to  the  objection  urged." 

22  Cyc,  page  386,  says : 

''In  the  case  of  crimes  in  the  commission  of  which 
assault  is  involved,  both  the  assault  and  the  completed 
crime  may  be  charged.  There  are  some  instances  in 
which  two  crimes  are  of  the  same  nature  and  so  con- 
nected that,  when  both  are  committed,  they  must  con- 
stitute but  one  legal  offense,  in  which  case  both  may 
be  charged  in  the  same  count/* 

In  State  v.  White,  48  Or.  416  (87  Pac.  137)  the  sylla- 
bus in  part  is : 

''Under  the  rule  established  in  this  state  that  an  in- 
formation may  conjunctively  charge  acts  disjunctively 
enumerated  in  a  statute,  an  information  charging  that 
the  defendant  forcibly  seized,  confined,  inveigled  and 
kidnaped  another  is  sufficient,  under  Section  1774, 
B.  &  C.  Comp.,  subjecting  to  punishment  every  person 
who,  without  lawful  authority,  forcibly  seizes  and  con- 
fines another,  or  inveigles  or  kidnaps  another,  with 
intent  to  send  him  out  of  the  state  against  his  wilL 
All  the  acts  charged  may  be  committed  in  a  single 
kidnaping,  since  no  one  is  repugnant  to  any  of  the 
others.'' 

See,  also,  State  v.  Bilyeu,  64  Or.  180  (129  Pac.  768). 

As  shown  supra,  the  rule  has  been  annoimced  in 

many  cases  in  this  state,  in  the  last  38  years,  that, 
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where  a  statute  states  the  acts  necessary  to  constitute 
an  offense  disjunctively,  the  indictment  may  charge 
all  the  acts  enumerated  in  the  statute  conjunctively 
without  being  double.  This  rule  may  be  subject  to 
exceptions ;  but  we  find  nothing  in  this  case  that  makes 
it  improper  to  follow  the  general  rule  just  stated. 
The  appellant  states  his  position  on  this  point  thus : 

**The  indictment  in  this  case  charges  the  defendant 
with  the  crime  of  obtaining  and  attempting  to  obtain, 
by  false  pretenses,  the  signature  of  a  person  to  a  deed, 
and  therefore  charges  the  defendant  with  two  separate 
crimes. ' ' 

We  submit,  however,  that  obtaining  and  attempting 
to  obtain  a  signature  are  not  separate  crimes.  We 
hold  that  the  indictment  is  not  double,  and  that  the 
demurrer  thereto  was  properly  overruled. 

2.  The  material  facts  which  the  evidence  tends 
strongly  to  prove,  briefly  stated,  are  as  follows:  Dr. 
M.  J.  Denny  owned  60  acres  of  land  near  Portland, 
that  was  worth  about  $14,000.  It  was  encumbered 
with  a  mortgage  for  $7,000.  Denny  was  in  debt  and 
needed  money  to  meet  his  obligations.  He  was  desir< 
ous  of  selling  this  land  in  order  to  obtain  funds  to  pay 
his  debts.  0.  M.  Smith  was  approached  by  Dr.  Denny 
and  his  agents,  with  a  view  of  selling  to  him  said  land. 
At  that  time  Mr.  Smith  had  two  mortgages,  one  for 
$4,500  and  another  for  $2,500,  which  he  appeared  to  be 
willing  to  exchange  for  real  estate,  and  negotiations 
occurred  between  him  and  Dr.  Denny  looking  to  such 
an  exchange.  Dr.  Denny  offered  to  make  said  ex- 
change, but,  owing  to  some  delay,  Mr.  Smith  had  dis- 
posed of  his  said  $4,500  montgage  to  another  person, 
and  hence  said  exchange  could  not  be  made.  The  de- 
fendant and  Mr.  Smith  boarded  at  the  same  hotel. 
The  defendanti  hearing  from  Mr.  Smith  of  the  nego- 
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tiations  between  the  latter  and  Dr.  Denny,  informed 
Mr.  Smith  that  he  would  like  to  get  into  the  "deal." 
Smith  informed  him  that  he  could  do  so,  if  he  could 
substitute  something  for  the  $4,500  mortgage.  The 
defendant  told  Mr.  Smith  that  he  had  securities  that 
he  would  put  in  in  the  place  of  the  $4,500  mortgage, 
that  Smith  had  disposed  of.  Smith  told  the  defendant 
to  make  his  arrangements,  and  that  he  would  let  the 
defendant  into  the  *'deal,"  if  it  was  satisfactory  to  Dr. 
Denny.  Smith  and  the  defendant  went  and  examined 
the  Denny  land,  and  they  were  satisfied  therewith. 
At  this  time  the  defendant  did  not  have  the  mortgage 
for  $4,500  that  he  soon  thereafter  assigned  to  Dr. 
Denny ;  but  he  owned  40  acres  of  mountain  land  lying 
five  miles  north  of  Stevenson,  in  Skamania  County, 
in  the  State  of  Washington.  A  man  named  C. 
O 'Donovan  was  in  and  about  the  defendant's  office 
frequently.  The  defendant  informed  him  of  the  then 
pending  "deal"  with  Dr.  Denny  for  the  60-acre  tract 
of  land,  and  he  told  0 'Donovan  that  he  wanted  to  deed 
to  him  the  40-acre  tract  in  the  State  of  Washington, 
referred  to  supra,  and  wanted  0 'Donovan  to  execute 
to  him  a  $4,500  note  and  a  mortgage  on  said  land  to 
secure  its  payment,  so  that  the  defendant  could  use 
said  note  and  mortgage  in  the  * '  deal ' '  for  Dr.  Denny 's 
land.  0 'Donovan  objected  to  doing  so,  but  the  de- 
fendant told  him  that  he  would  incur  no  liability  at  all 
on  the  note  or  mortgage,  and  that  all  that  the  holder  of 
the  note  and  mortgage  could  do  would  be  to  take  the 
land.  0 'Donovan  yielded,  and  the  defendant  made  to 
him  a  deed  for  the  40-acre  tract  and  had  it  recorded, 
and  0 'Donovan  executed  to  the  defendant  said  note 
and  a  mortgage  on  said  mountain  land  for  said  $4,500. 
This  was  all  done  for  the  express  purpose  of  placing 
in  the  defendant's  hands  a  note  and  mortgage  for 
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$4,500,  to  be  by  him  transferred  to  Dr.  Denny  as  a 
part  of  the  purchase  price  of  the  Denny  tract,  and  for 
no  other  purpose.  It  was  a  sham  and  fraudulent 
transaction.  0 'Donovan  did  not  want  said  land,  and 
the  whole  transaction  was  fraudulent  and  done  as  a 
part  of  the  scheme  to  obtain  from  Dr.  Denny  and  his 
wife  their  signatures  to  the  deed  for  the  60-acre  tract 
of  land.  This  mortgage  was  executed  on  or  about 
December  2,  1912,  but  falsely  dated  November  2, 1912. 
It  contains  the  following  false  statement :  '  *  This  mort- 
gage is  part  of  the  purchase  price  of  the  above  de- 
scribed property.'*  There  was  no  purchase  price  to 
be  paid  for  said  property,  and  0 'Donovan  never  paid 
or  promised  to  pay  anything  therefor. 

When  the  exchange  of  property  was  made,  the  mort- 
gage for  $4,500,  last  above  referred  to,  was  assigned 
by  the  defendant  to  Dr.  Denny  as  $4,500  of  the  price 
to  be  paid  him  for  his  60-acre  tract  of  land. 

Dr.  Denny  and  wife,  when  they  made  the  deed  for 
the  60-acre  tract  of  land,  left  the  names  of  the  grantees 
blank,  with  the  understanding  that  the  defendant  and 
Mr.  Smith  should  write  therein  the  names  of  such 
grantees  as  they  should  desire,  and  they  wrote  therein 
the  names  of  the  defendant  and  the  Traders'  Trust 
Company  as  grantees.  Said  deed  was  made  Decem- 
ber 2,  1912,  and  at  the  time  that  it  was  made  the  de- 
fendant assigned  to  Dr.  Denny  the  said  fraudulent 
mortgage  for  $4,500,  referred  to  supra,  and  the  note 
referred  to  therein,  and  Mr.  Smith  assigned  to  Dr. 
Denny  a  mortgage  and  note  for  $2,500,  and  the 
grantees  of  said  60-acre  tract  assumed  the  payment  of 
the  $7,000  mortgage  on  said  premises.  The  considera- 
tion stated  in  the  deed  was  $15,000. 

In  order  to  prevail  upon  Dr.  Denny  and  his  wife  to 
sign  said  deed  of  conveyance  referred  to,  the  defend- 
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ant  exhibited  and  delivered  to  Dr.  Denny,  when  said 
fraudulent  representations  were  made,  an  assignment 
of  said  note  and  mortgage  to  Dr.  Denny,  subscribed  by 
the  defendant.  Said  assignment  states  that  said 
mortgage  bears  date  of  November  2,  1912,  and  that  it 
was  executed  by  C.  0 'Donovan  to  the  defendant,  to 
secure  the  payment  of  the  sum  of  $4,500,  together  with 
the  promissory  note  therein  described,  and  the  money 
due  or  to  grow  due  thereon.  The  defendant  was 
nam^d  in  said  assignment  as  the  party  of  the  first 
part,  and  Dr.  M.  J.  Denny  as  party  of  the  second  part. 
Said  assignment  contained  inter  alia  the  following 
provision : 

*'And  the  party  of  the  first  part  [the  defendant] 
does  hereby  covenant  to  and  with  the  said  party  of  the 
second  part  [Dr.  Denny]  that  the  said  party  of  the 
first  part  is  the  lawful  owner  and  holder  of  the  said 
note  and  mortgage,  and  that  he  has  a  good  right  to 
sell,  transfer  and  assign  the  same  as  aforesaid,  and 
that  there  is  now  duB  and  owing  upon  said  note  and 
mortgage  four  thousand  five  hundred  ($4,500)  dollars, 
with  interest  from  the  2d  day  of  November,  A.  D.  one 
thousand  nine  hundred  and  twelve.'* 

This  assignment  was  subscribed  and  sealed  by  the 
defendant,  attested  by  two  witnesses,  and  acknowl- 
edged before  a  notary  public  in  proper  form.  Both 
the  mortgage  and  the  certificate  of  acknowledgment 
are  dated  November  2,  1912;  but  said  instrument  was 
not  made  until  about  December  2, 1912.  The  date  was 
false.  While  the  proposition  for  the  exchange  of  Dr. 
Denny's  land  for  mortgages  was  pending,  and  when 
said  assignment  of  mortgage  was  presented  to  Dr. 
Denny  for  consideration,  the  defendant,  for  the  pur- 
pose of  inducing  Dr.  Denny  and  his  wife  to  sign  the 
deed  for  said  60-acre  tract,  orally  and  falsely  repre- 
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sented  to  Dr.  Denny  and  his  agents  that  he  had 
recently  sold  the  40-acre  tract  of  land  in  Skamania 
County,  Washington,  and  described  in  said  $4,500 
mortgage,  for  $9,000,  and  that  it  was  worth  that  sum ; 
that  the  person  to  whom  he  had  so  sold  said  land  had 
paid  him  $4,500  on  the  purchase  price  thereof,  and 
that  said  mortgage  for  $4,500,  mentioned  in  the  said 
assignment,  was  executed  for  the  remainder  of  said 
purchase  price  of  the  tract  so  sold;  that  said  40-acre 
tract  covered  by  said  mortgage  was  a  beautiful  tract 
of  land;  and  that  it  had  improvements  thereon,  con- 
sisting of  a  house  and  a  barn  and  an  orchard,  and  that 
he  had  just  sold  said  land. 

The  evidence  shows  that  the  40-acre  tract  described 
in  said  mortgage  is  located  five  miles  north  of  Steven- 
son, Washington,  in  the  mountains,  and  that  the 
nearest  road  is  about  a  mile  and  a  half  from  it.  A 
packhorse  can  get  through  to  said  land,  but  a  wagon 
cannot.  It  once  had  timber  on  it,  but  the  timber  was 
destroyed  by  fire  several  years  before  said  mortgage 
was  made.  There  is  no  house,  bam,  orchard  or  other 
improvements  thereon.  During  the  winter  season, 
snow  falls  thereon  to  a  depth  of  from  five  to  six  feet. 
The  land  is  about  2,200  feet  above  sea  level,  and  it  is 
very  rocky,  and  it  is  called  ' '  scab ' '  land. 

The  evidence  shows  that  the  land  is  practically 
valueless,  or  worth  not  to  exceed  $1.25  per  acre :  The 
evidence  shows  that  said  representations  were  false 
and  fraudulent,  and  that  the  defendant  knew  them  to 
be  false  and  fraudulent  when  he  made  them,  and  that 
he  made  them  with  the  intent  to  defraud  Dr.  Denny 
and  his  wife  and  to  obtain  their  signatures  to  said 
deed.  The  evidence  tends  to  show  that  Dr.  Denny  and 
his  wife  believed  said  representations  to  be  true,  and 
acted  on  them  and  signed  said  deed.    The  evidence 
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tends  to  show  that  Dr.  Denny  and  his  wife  were  influ- 
enced by  said  false  representations  and  by  said  as- 
signment of  mortgage  to  sign  and  execute  said  deed, 
and  that  said  deed  was  delivered  to  the  defendant  and 
Mr.  Smith.  We  find  that  the  evidence  tends  strongly 
to  prove  the  allegations  of  fraud  contained  in  the 
indictment. 

3.  Section  1541,  L.  0.  L.,  relates  to  the  evidence  nec- 
essary to  establish  a  charge  of  obtaining  the  signature 
of  a  person  to  a  written  instrument  by  false  pretenses, 
and  is  as  follows : 

'  *  Upon  a  trial  for  having,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  any  written  in- 
strument •  •  no  evidence  can  be  admitted  of  a  false 
pretense  expressed  orally  and  unaccompanied  by  a 
false  token  or  writing ;  but  such  pretense,  or  some  note 
or  memorandum  thereof,  must  be  in  writing,  and  either 
subscribed  by  or  in  the  handwriting  of  the  defend- 
ant, * '  etc. 

It  will  be  observed  that  Section  1964,  supra,  does  not 
require  the  false  pretenses  to  be  evidenced  by  any  writ- 
ing; but  Section  1541,  supra,  contains  certain  provi- 
sions as  to  the  kind  of  evidence  necessary  to  support 
an  indictment  for  that  crime.  Where  the  false  pre- 
tense is  expressed  orally  and  is  accompanied  by  a  false 
token  or  writing,  it  is  not  necessary  that  there  be  any 
note  or  memorandum  thereof  in  writing,  either  sub- 
scribed by  the  defendant  or  in  his  handwriting. 

Where,  however,  the  false  pretense  is  expressed 
orally  and  is  not  accompanied  by  a  false  token  or  writ- 
ing, there  must  be  some  note  or  memorandum  thereof 
in  writing  either  subscribed  by  or  in  the  handwriting 
of  the  defendant.  This  court  in  State  v.  Whiteaker, 
64  Or.  302  (129  Pac.  536),  construed  said  Section  1541 
thus: 
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**  There  are  two  ways  in  which  the  crime  defined  by 
Section  1954,  L.  0.  L.,  may  be  accomplished :  By  false 
pretense,  or  by  privy  or  false  token.  Section  1541  dis- 
tingnishes  the  evidence  essential  in  establishing  each: 
If  the  false  pretenses  are  expressed  orally,  they  must 
be  accompanied  by  a  false  token  or  writing;  if  not 
accompanied  by  a  false  token  or  writing,  then  the  false 
pretense,  or  some  note  or  memorandum  thereof,  must 
be  in  writing,  signed  by  or  in  the  handwriting  of  de- 
fendant. The  meaning  of  Section  1541,  L.  0.  L.,  is  not 
rendered  obscure  or  doubtful  by  the  latter  clause. 
That  clause  cannot  be  held  to  refer  to  a  false  pretense 
expressed  orally  and  accompanied  by  a  false  token  or 
writing. ' ' 

In  People  v.  Gates,  13  Wend.  (N.  Y.)  320,  the  court 
says: 

''Writing,  as  used  in  the  statute  [concerning  false 
pretenses],  must  mean  some  instrument,  or  at  least 
letter — something  in  writing,  purporting  to  be  the  act 
of  another,  or  certainly  of  some  person ;  but  the  paper 
presented  in  this  case  does  not  answer  any  such  de- 
scription. It  was  no  writing  at  all,  because  it  did  not 
purport  to  be  the  act  of  any  person.  Writing,  as  used 
in  the  statute,  cannot  mean  anything  written  upon 
paper,  not  purporting  to  be  of  any  force  or  efficacy ;  but 
some  instrument  in  writing,  or  written  paper,  purport- 
ing to  have  been  signed  by  some  person ;  and  such  writ- 
ing must  be  false. ' ' 

If  a  false  pretense  is  expressed  orally,  it  is  sufficient 
to  support  an  indictment  imder  Section  1541,  L.  O.  L., 
if  it  is  accompanied  by  a  false  token  or  writing.  It  is 
not  always  easy  to  determine  what  constitutes  ' '  a  false 
token  or  writing, ' '  as  that  phrase  is  used  in  our  statute. 

12  Am.  &  Eng.  Ency.  Law  (2  ed.),  809,  says: 

'  *  Equally  as  at  common  law,  the  use  of  a  false  token 
was  essential  to  constitute  a  cheat  of  a  private  nature, 
under  the  statute  (33  Hen.  VIII,  c.  1)  providing 
punishment  for  obtaining  property  by  cheats  effected 
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by  privy  tokens.  What  was  such  symbol  or  token  was 
sometimes  difficult  to  determine,  but  it  was  settled  that 
it  should  be  something  real  and  visible,  as  distinguished 
from  mere  words,  as  a  ring,  a  key  or  a  writing,  and 
even  a  writing  would  not  suffice,  unless  it  was  in  the 
name  of  another,  and  of  such  a  character  as  to  afford 
more  credit  than  the  mere  assertion  of  the  party  de- 
frauding. In  order  to  constitute  the  offense,  there 
must  be  a  false  pretense  or  representation  of  an  exist- 
ing or  past  fact." 

4.  A  token  is  a  mark  or  sign ;  a  material  evidence  of 
a  fact.  Cheating  by  ''false  tokens"  implies  the  use 
of  fabricated  or  deceitfully  contrived  material  objects 
to  assist  the  person's  own  fraud  and  falsehood  in 
accomplishing  the  cheat:  Black's  Law  Dictionary 
(2  ed.),  p.  1159. 

Under  Section  1541,  L.  O.  L.,  where  the  false  pre- 
tense is  expressed  orally,  and  no  note  or  memorandum 
thereof  is  in  writing  subscribed  by  the  defendant  or  in 
his  handwriting,  it  must  be  accompanied  by  ''a  false 
token  or  writing."  As  is  stated  in  the  authorities,  a 
false  writing  may  be  a  false  token.  This  certainly  is 
true  under  said  section.  But  the  writing,  to  constitute 
a  false  token,  must  be  false.  This  does  not  mean  that 
the  writing  must  be  a  forgery. 

5.  In  his  Law  Dictionary  (2  ed.),  page  480,  Mr.  Black 
defines  * '  false ' '  thus : 

''Untrue;  erroneous;  deceitful;  contrived  or  calcu- 
lated to  deceive  and  injure.  *  *  In  law,  this  word 
means  something  more  than  untrue;  it  means  some- 
thing designedly  untrue  and  deceitful,  and  implies  an 
intention  to  perpetrate  some  treachery  or  fraud." 

The  mortgage  made  by  0  'Donovan  to  the  defendant 
for  $4,500  upon  the  40-acre  tract  of  land  in  Skamania 
County,  Washington,  was  a  false  writing  within  the 
foregoing  definition.    The  defendant  knew  the  land  to 
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be  practically  worthless,  and  he  deeded  it  to  0 'Dono- 
van, and  had  0 'Donovan  execute  to  him  the  note  for 
$4,500  and  the  mortgage  upon  said  land,  to  create  a 
pretended  security  to  be  assigned  to  Dr.  Denny  to  pay 
$4,500  of  the  purchase  price  of  the  latter 's  land.  It 
was  a  sham  and  a  fraud  from  beginning  to  end,  and 
said  pretended  security  was  practically  worthless. 
Said  land  was  not  worth  enough  to  pay  the  expense  of 
a  suit  to  foreclose  said  mortgage  and  sell  said  land. 

During  the  negotiations  leading  up  to  the  making 
of  the  deed  in  question,  and  just  before  the  deed  was 
signed  by  Dr.  Denny  and  his  wife,  the  defendant  exe- 
cuted an  assignment  of  said  mortgage  to  Dr.  Denny. 
It  was  subscribed  by  the  defendant  and  by  two  wit- 
nesses and  sealed,  and  it  had  attached  thereto  a  certifi- 
cate of  a  notary  public  showing  that  the  defendant  had 
acknowledged  the  execution  thereof.  That  document 
had  been  executed  with  all  the  usual  formalities.  It 
was  presented  and  delivered  to  Dr.  Denny  by  the  de- 
fendant for  the  purpose  of  transferring  to  him  said 
mortgage  and  the  note  described  therein.  It  recites 
that  it  was  executed  in  consideration  of  the  payment 
to  the  defendant  by  Dr.  Denny  of  the  sum  of  $4,500. 
It  describes  the  note  and  mortgage  for  $4,500  that  it 
purports  to  assign  to  Dr.  Denny.  Near  the  end  of  the 
instrument,  it  contains  the  following  false  provision : 

**And  the  said  party  of  the  first  part  [the  defend- 
ant] does  hereby  covenant  to  and  with  the  said  party 
of  the  second  part  [M.  J.  Denny]  that  the  said  party 
of  the  first  part  is  the  lawful  owner  and  holder  of  the 
said  note  and  mortgage,  and  that  he  has  a  good  right 
to  sell,  transfer  and  assign  the  same  as  aforesaid,  and 
that  there  is  now  due  and  owing  upon  said  note  and 
mortgage  four  thousand  five  hundred  ($4,500)  dollars, 
with  interest,"  etc. 


^  I 
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Black,  in  his  Law  Dictionary  ("2  ed.)f  page  481,  de- 
fines false  pretenses  thus: 

**  False  representations  and  statements,  made  with  a 
fraudulent  design  to  obtain  money,  goods,  etc.  A 
representation  of  some  fact  or  circumstance,  calculated 
to  mislead,  which  is  not  true.  *  *  A  pretense  is  the 
holding  out  or  offering  to  others  of  something  false  or 
feigned,''  etc. 

6.  The  rule  is  elementary  that  a  false  pretense,  to 
constitute  a  crime,  must  relate  either  to  past  or  present 
facts,  and  that  representations  or  promises  as  to 
things  to  be  done  in  the  future  by  the  party  making 
them  are  not  false  pretenses,  within  the  Criminal 
Code ;  In  re  Snyder,  17  Kan.  542 ;  State  v.  TiM,  42 
Mo.  App.  324 ;  Allen  v.  State,  16  Tex.  App.  150. 

7.  Referring  to  the  said  assignment  of  mortgage, 
counsel  for  the  appellant  says : 

''Besides  being  genuine  and  not  false,  the  state's 
evidence  shows  affirmatively  and  positively  that  no  re- 
liance was  placed  on  the  assignment  of  the  $4,500  mort- 
gage (State's  Exhibit  'A'),  and  therefore  the  court 
erred  in  admitting  in  evidence  said  exhibit. ' ' 

We  cannot  agree  with  counsel  for  the  appellant  as 
to  said  assignment.  While  it  was  not  a  forgery,  we 
hold  that  it  was  false,  within  the  meaning  of  the  stat- 
ute relating  to  false  pretenses  and  false  tokens  or 
writings.  The  term  ''false,"  in  law,  signifies,  as 
shown  supra,  "something  designedly  untrue  and  de- 
ceitful, and  implies  an  intention  to  prepetrate  some 
treachery  or  fraud."  The  mortgage  and  note  that 
it  purports  to  assign  were  executed  for  the  express 
purpose  of  being  transferred  to  Dr.  Denny  for  $4,500, 
and  the  defendant  knew  that  it  had  no  real  value.  He 
represented  that  the  land  had  been  "just  sold"  by  him 
for  $9,000,  and  that  it  was  worth  that,  when  he  knew 
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that  it  was  practically  valueless.  He  represented  that 
there  were  a  house,  a  bam  and  an  orchard  on  the  land ; 
but  the  evidence  shows  that  there  were  no  improve- 
ments whatever  on  it.  He  represented  that  it  was  a 
pretty  piece  of  land;  but  the  evidence  shows  that  it 
is  ' '  scab ' '  land  and  mostly  rock.  He  represented  that 
the  person  to  whom  he  had  **  just  soW  it  had  paid  him 
$4,500  of  the  purchase  price  thereof.  The  person  to 
whom  he  referred  testified  that  he  had  not  paid  him 
anything  for  said  land.  The  defendant  knew  said 
mortgage  to  be  a  sham  and  a  fraud,  and,  when  he 
made  said  assignment,  he  did  it  with  the  intent  to  de- 
fraud Denny  and  his  wife.  We  cannot  agree  with 
appellant's  counsel  that  said  assignment  was  not  false. 
It  was  a  false  token  and  writing,  and  it  accompanied 
the  making  of  the  false  pretenses.  The  evidence  tends 
to  show  that  it  was  relied  on  by  Dr.  Denny  and  his 
agents.  They  read  and  considered  it  before  the  deed 
was  executed.  A  person  purchasing  a  $4,500  mort- 
gage would  be  likely  to  place  some  reliance  on  the 
assignment. 

The  covenants  in  the  assignment  that  the  defendant 
is  the  lawful  owner  and  holder  of  said  note  and  mort- 
gage, that  he  has  a  good  right  to  sell,  transfer  and 
assign  the  same,  and  that  there  is  now  due  and  owing 
to  the  defendant  on  said  note  and  mortgage  $4,500 
are  shown  by  the  evidence  to  be  false.  The  defendant 
was  not  the  lawful  owner  of  said  fraudulent  mortgage, 
under  the  facts  shown  by  the  evidence,  and  he  did  not 
have  a  good  right  to  convey  it  to  Dr.  Denny,  and  really 
nothing  was  due  or  owing  to  him  upon  it.  The  note 
and  mortgage  were  vitiated  by  fraud.  The  covenants 
referred  to  facts  then  existing  and  not  to  things  to  be 
done  in  the  future.  To  make  a  solemn  covenant  that 
certain  facts  are  true  is  equivalent  to  representing  or 
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pretending  that  they  are  true.  We  hold  that  said 
assignment  was  a  false  token  or  writing,  and  that  it 
accompanied  the  false  pretenses  orally  made,  and  that 
there  was  sufficient  evidence  to  require  the  case  to  be 
submitted  to  the  jury  and  to  support  the  verdict  found. 
The  motion  for  an  instructed  verdict  was  properly 
denied. 

8.  The  appellant  filed  a  motion  for  a  new  trial,  and 
the  trial  court  overruled  it.  It  is  a  well-settled  rule 
of  practice  in  this  state,  in  criminal  as  well  as  dvil 
cases,  that  an  order  of  a  trial  court  denying  a  motion 
for  a  new  trial  is  not  an  appealable  order.  Hence  we 
cannot  review  the  action  of  the  court  below  in  over- 
ruling said  motion. 

9.  There  are  some  other  points  mentioned  in  the 
brief ;  but  we  do  not  deem  it  necessary  to  discuss  them 
at  any  length.  After  the  jury  retired  to  consider  the 
verdict  that  should  be  rendered,  they  returned  into 
court  and  asked  for  instructions  as  to  whether  they 
should  take  into  consideration  the  civil  remedy  that 
Dr.  Denny  may  have  against  the  defendant  for  the 
damages  done  him  by  the  defendant 's  fraud,  etc.  The 
court  properly  instructed  them  that  they  should  not 

The  defendant's  ability  or  inability  to  respond  in 
damages  for  the  injury  done  by  the  fraud  neither  ex- 
onerated him  from  conviction  nor  mitigated  his  guilt 
to  any  extent.  Those  matters  had  no  relevancy  to  the 
issue  to  be  determined. 

10.  We  have  read  the  instructions  given  and  think 
that  they,  as  a  whole,  submitted  the  case  to  the  jury  as 
favorably  for  the  defendant  as  the  law  relating  to  the 
matters  in  issue  would  permit,  and  we  do  not  think 
that  there  was  any  error  in  rulings  upon  the  evidence 
that  was  prejudicial  to  the  defendant.    A  judgment 
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can  be  reversed  only  for  error  that  was  prejudicial  to 
the  appellant. 

Section  1626,  L.  0.  L.,  governs  the  action  of  the  court 
on  appeals  in  criminal  actions.    It  is  as  follows : 

** After  hearing  the  appeal  the  court  must  give  judg- 
ment, without  regard  to  the  decision  of  questions  which 
were  in  the  discretion  of  the  court  below,  or  to  technical 
errors,  defects,  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties." 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  court  below  is  a£Srmed. 

Affirmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bubnbxt 
and  Mb.  Justice  Moobe  concur. 


Denied  December  15,  1914. 

Ok  Petition  fob  Beheabinq. 

(144  Pac.  681.) 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Guy  C.  H.  Corliss,  Mr,  John  P.  Winter  and  Mr. 
M.  J.  Barrett. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  John  A. 
Collier^  Deputy  District  Attorney,  and  Mr,  Robert  P. 
Maguire,  Deputy  District  Attorney,  with  an  oral  argu- 
ment by  Mr.  Maguire. 

Department  1.  Mb.  Justice  Bamset  delivered  the 
opinion  of  the  court. 

The  defendant  was  indicted  for  the  crime  of  obtain- 
ing and  attempting  to  obtain,  by  false  pretenses,  with 
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intent  to  defraud,  the  signatures  of  two  persons  to  a 
deed,  the  false  making  of  which  is  and  would  be  for- 
gery. The  indictment  is  based  on  Section  1964, 
L.  0.  L.,  which  is  as  follows : 

*'If  any  person  shall,  by  any  false  pretenses  or  by 
any  privy  or  false  token,  and  with  intent  to  defraud, 
obtain,  or  attempt' to  obtain  from  any  other  person, 
any  money  or  property  whatever,  or  shall  obtain  or 
attempt  to  obtain  with  the  like  intent,  the  signature  of 
any  person  to  any  writing  the  false  making  whereof 
would  be  punishable  as  forgery,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  one  nor  more  than  five 
years. ' ' 

The  defendant  was  convicted  of  the  crime  for  which 
he  was  indicted  as  stated  supra,  and  this  conviction 
was  affirmed  by  this  court  on  October  13,  1914.  The 
instrument  to  which  he  obtained  the  two  signatures 
was  a  deed  of  conveyance  of  land,  and  the  signatures 
so  obtained  were  those  of  M.  J.  Denny  and  his  wife. 
He  now  asks  for  a  rehearing  mainly  on  two  grounds. 
He  contends :  First,  that  he  could  not  be  guilty  of  the 
crime  charged,  unless  the  said  deed  was  delivered ;  and, 
secondly,  that  the  evidence  of  delivery  of  said  deed  was 
insufficient  to  warrant  the  jury  in  finding  that  there 
was  a  delivery  thereof. 

11.  We  will  consider,  first,  the  contention  that  the 
delivery  of  the  deed  to  which  he  obtained  the  signa- 
tures is  necessary  to  constitute  the  crime  charged. 
The  crime  of  which  the  defendant  was  convicted  is 
closely  related  to  forgery.  The  writing  to  which  the 
signature  is  obtained  must  be  one  ^  ^  the  false  making  of 
which  would  be  punishable  as  forgery.'*  A  deed  of 
conveyance  is  such  a  writing.  If  an  instrument  that 
is  forged  is  void  on  its  face,  its  fabrication  is  not  a 
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crime.    It  is  snflScient,  however,  if,  on  its  face,  it  is 
apparently  legal. 

In  Volume  2  of  his  work  on  Criminal  Law  (11  ed.)> 
Section  885,  Dr.  Wharton  says : 

*  *  To  sustain  an  indictment  for  forgery  it  is  generally 
necessary  that  the  instrument  alleged  to  be  forged 
should  be  one  which  would  expose  a  particular  person 
to  legal  process.  Apparent  legal  efficiency,  however, 
is  enough.  It  is  not  necessary  that  such  suit  should 
have  in  it  the  elements  of  ultimate  legal  success.  It  is 
enough  if  the  forged  instrument  be  apparently  suffi- 
cient to  support  a  legal  claim, ' '  etc. 

12.  In  this  case  the  deed  was  in  due  form,  signed 
and  sealed  by  the  grantors,  attested  by  two  witnesses, 
and  properly  acknowledged  before  a  notary  public  and 
certified.  On  its  face  it  was  a  complete  and  valid  deed 
of  conveyance.  If  the  defendant  had  forged  the  names 
of  the  grantors  to  said  deed  with  fraudulent  intent, 
he  would  have  been  guilty  of  the  crime  of  forgery,  be- 
cause the  deed  was,  upon  its  face,  a  complete  and  valid 
instrument.  Uttering  a  fabricated  instrument  is  not 
necessary  to  constitute  the  crime  of  forgery. 

In  Section  858,  Volume  2  (11  ed.),  Wharton's  Crim- 
inal Law,  the  author  says: 

'*  Forgery  is  making  a  false  suable  document  with 
intent  to  defraud.  The  offense  is  consummated  by  the 
making  of  a  false  document,  on  which  suit  might  be 
brought,  with  intent  to  defraud,  without  any  uttering. ' ' 

In  13  Am.  &  Eng.  Ency.  Law  (2  ed.),  page  1085,  it 
is  said: 

*'As  the  offense  (forgery)  consists  in  the  mere  in- 
tention, it  is  not  necessary  that  anyone  should  have 
been  actually  injured  or  defrauded  by  the  forced  writ- 
ing.   It  is  enough  that  it  may  probably  or  possibly 


478  State  v.  Losonabd.  [73  Or. 

be  done.    No  uttering  is  necessary  to  constitute  the 
offense. '  * 

In  2  Russell,  Crimes  (9  ed.),  page  709,  the  author 
says: 

**In  the  first  place,  however,  it  should  be  observed 
that  the  offense  of  forgery  may  be  complete,  though 
there  be  no  publication  or  uttering  of  the  forged  in- 
strument. For  the  very  making  with  a  fraudulent 
intention,  and  without  lawful  authority,  of  any  instru- 
ment which,  at  common  law  or  by  statute,  is  the  sub- 
ject of  forgery  is  of  itself  a  sufficient  completion  of  the 
offense  before  publication ;  and  though  the  publication 
of  the  instrument  be  the  medium  by  which  the  intent 
is  usually  made  manifest,  yet  it  may  be  proved  as 
plainly  by  other  evidence.  Thus  in  a  case  where  the 
note  which  the  prisoner  was  charged  with  having 
forged  was  never  published,  but  was  found  in  his  pos- 
session at  the  time  he  was  apprehended,  no  objection 
was  taken  to  the  conviction,  on  the  ground  of  the  note 
never  having  been  published;  there  being  in  the  case 
circumstances  sufficient  to  warrant  the  jury  in  finding 
a  fraudulent  intention.'* 

In  State  v.  Fishery  65  Mo.  437,  438,  the  defendant 
was  indicted  for  forging  a  deed  of  conveyance,  and,  on 
appeal,  the  court  quoted  the  forging  passage  from 
Bussell  on  Crimes,  and  said,  inter  alia: 

''It  is  the  felonious  making  of  the  false  instrument 
as  true  in  fact  which  constitutes  the  crime  of  forgery; 
'  consequently  it  was  not  necessary  for  the  indictment 
to  aver  that  the  instrument  would  have  conveyed  the 
land  if  genuine.  *The  question  is  whether,  upon  its 
face,  it  will  have  the  effect  to  defraud  those  who  may 
act  upon  it  as  genuine,  or  the  person  whose  name  is 
forged.'  " 

In  Keeler  v.  State,  15  Tex.  App.  Ill,  the  syllabus  is 
in  part: 
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"In  order  to  constitute  forgery,  and  to  sustain  a  con- 
viction therefor,  it  is  not  necessary  that  the  forged  in- 
strument shall  have  been  passed  in  fact,  and  goods  or 
money  obtained  upon  the  same.'' 

In  Commonwealth  v.  Ladd,  15  Mass.  526,  527,  the 
court  says : 

**The  objection  to  the  indictment  is  that  it  contains 
no  averment  that  the  paper  alleged  to  be  forged  was 
presented  or  delivered  to  anyone,  as  a  true  or  genuine 
acquittance  or  discharge  for  goods  delivered  in  con- 
sideration thereof.  This  is  not  necessary  at  the  com- 
mon law,  or  under  our  statute.  The  false  making, 
with  intent  to  defraud,  is  the  gist  of  the  oflFense.^'' 

In  King  v.  Crocker,  2  Leach's  Crown  Cases,  987,  a 
part  of  the  syllabus  is: 

*'A  person  may  be  convicted  of  forging  with  intent 
to  defraud,  although  the  note  was  found  in  his  custody 
when  apprehended,  and  never  in  fact  uttered  by  him." 

13.  We  conclude  that,  when  a  person  is  charged 
with  the  crime  of  forging  a  deed  of  conveyance,  i^is 

'  not  necessary  to  prove  that  the  deed  was  delivered. 
As  stated  by  Mr.  Bussell,  supra: 

*'The  very  making  with  a  fraudulent  intention,  and 
without  lawful  authority  of  any  instrument  which,  at 
common  law  or  by  statute,  is  the  subject  of  forgery  is 
of  itself  a  sufficient  completion  of  the  offense  before 
publication. ' ' 

14,  15.  The  defendant  is  charged  with  the  crime  of 
obtaining  the  signatures  of  M.  J.  Denny  and  his  wife 
to  a  deed  of  conveyance,  by  false  pretenses,  with  the 
intent  to  defraud,  etc. 

Section  1964,  L.  0.  L.,  makes  it  a  crime  for  a  person, 
by  false  pretenses,  and  with  intent  to  defraud,  to  ob- 
tain the  signature  of  a  person  to  any  writing  the  false 
making  of  which  is  punishable  as  forgery.    We  have 
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seen  supra  that  the  false  making  of  a  deed  of  convey- 
ance that  appears  on  its  face  to  be  complete  and  valid 
is  pigiishable  as  forgery,  if  made  with  fraudulent  in- 
tent, although  it  may  not  have  been  delivered  or  used 
in  any  way.  This  being  so,  it  necessarily  follows  that 
to  obtain  the  signature  to  a  deed  of  conveyance,  by 
false  pretenses,  and  with  the  intent  to  defraud,  con- 
stitutes the  crime  of  which  the  defendant  was  con- 
victed, although  said  deed  of  conveyance  may  not  have 
been  delivered.  The  crime  of  forging  a  deed  is  com- 
plete when  the  instrument  is  fabricated  with  the 
intent  to  defraud,  and  delivery  of  the  ,deed  is  not  a 
necessary  ingredient  of  that  crime,  as  the  uttering  of 
a  forged  note  or  bill  is  no  part  of  the  crime  of  forging 
a  note  or  bill.  So  the  obtaining  of  signatures  to  a 
deed  of  conveyance  by  false  pretenses,  and  with  the 
intent  to  defraud,  is  consummated  as  soon  as  the  sig- 
natures are  so  obtained,  and  a  delivery  of  the  deed  is 
not  a  necessary  element  of  said  crime. 

It  is  true  that  a  deed  of  conveyance  is  not  eflFeetive 
to  convey  title  without  delivery,  express  or  implied. 
It  is  true,  also,  that  a  note  or  a  bill  is  not  effective  as 
a  binding  contract  until  delivery.  Yet  it  is  the  settled 
rule  that  delivery  or  the  uttering  of  a  note  or  a  bill 
is  not  a  necessary  element  in  the  crime  of  forgery,  and 
that  that  crime  is  complete  when  the  bill  or  the  note 
is  fabricated  with  the  fraudulent  intent,  although  it 
may  not  have  passed  from  the  possession  of  the 
forger.  If,  after  a  person  has  obtained  the  signature 
of  another  to  a  deed  of  conveyance,  by  false  pretenses, 
and  with  an  intent  to  defraud,  something  happens  that 
prevents  a  delivery  of  the  instrument,  this  does  not 
purge  the  acts  of  the  person  who  thus  obtained  such 
signature  of  their  criminality.  The  crime  was  fully 
consummated  when  he  thus  obtained  the  signature. 
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We  conclude  that  the  delivery  of  the  deed  was  not  a 
necessary  element  in  the  crime  charged  in  the  indict-  \ 
ment.  While  under  the  terms  of  our  statute  delivery 
of  the  writing  to  which  the  signature  of  a  person  has 
been  obtained  by  false  pretenses  and  fraud  is  not  es- 
sential to  complete  the  crime,  it  may  be  shown  as  evi- 
dence of  the  fraudulent  intent ;  but  the  intent  may  be 
shown  by  other  facts.  Statutes  of  other  states  may  bo 
so  worded  as  to  make  delivery  of  the  writing  a  neces- 
sary element  of  the  crime. 

The  evidence  shows  that  M.  J.  Denny  and  his 
wife  executed  the  deed,  and  that  it  was  properly  wit- 
nessed, acknowledged  and  certified,  and  that  they 
permitted  the  defendant  and  0.  M.  Smith  to  have  in- 
serted therein,  as  the  grantees  in  said  instrument,  the 
names  of  the  defendant  and  the  Traders'  Trust  Com- 
pany. Mr.  Smith  was  interested  in  said  company,  and 
he  had  it  made  a  grantee  instead  of  himself. 

It  appears  on  page  215  of  the  evidence  that  a  juror 
said  to  0.  M.  Smith,  when  he  was  on  the  stand,  the  fol- 
lowing: ''I  have  lost  track  of  what  became  of  the  deed, 
when  it  was  left  at  your  office."  To  this  the  witness 
Mr.  Smith  answered:  ''It  was  given  over  to  Mr.  Leon- 
ard. Mr.  Leonard  came  to  my  office,  or  he  was  in  my 
office  when  they  left,  and  he  took  the  deed. ' '  Another 
juror  asked  this  witness:  *'At  whose  request  was  the 
deed  recorded t"  The  witness  answered:  **Well,  the 
deed  never  was  recorded.  When  they  found  out  this 
trouble,  I  told  Mr.  Leonard  to  get  the  deed  back,  and 
he  telephoned  to  Oregon  City  and  got  it  back  before 
it  was  recorded.''  This  witness,  speaking  further  of 
this  deed,  says:  '*Well,  I  knew  it  (the  deed)  would  be 
sent  for  record,  of  course ;  naturally  supposed  it  would 
be."  On  the  back  of  this  deed,  which  is  the  State's 
Exhibit  **D,"  there  is   the  following  indorsement: 

78  Of.— 81 
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**Eetiim  when  recorded  to  T.  J.  Leonard,  921  Board 
•f  Trade  Building,  Portland,  Oregon/' 

Shortly  after  said  deed  was  made,  M.  J.  Denny  and 
wife  instituted  a  civil  action  or  suit  against  the  de- 
fendant concerning  the  said  transaction  and  the  execu- 
tion of  said  deed,  and  the  defendant  herein,  in  that  ac- 
tion or  suit,  filed  an  answer  which  he  signed  and  swore 
to.  The  following  portion  of  said  answer  was  put  in 
evidence  in  this  case : 

**That  said  plaintiffs  (Denny  and  wife)  examined 
said  notes  and  mortgages  and  expressed  themselves  as 
satisfied  to  make  said  exchange;  that  on  or  about  the 
2d  day  of  December,  1912,  the  plaintiffs  (Denny  and 
wife)  made,  executed,  and  delivered  to  this  defendant 
(Leonard)  and  to  the  Traders'  Trust  Company,  a  cor- 
poration, a  deed  to  said  land  (meaning  the  deed  and 
the  land  referred  to  in  the  indictment) ;  that  said  deed 
has  never  been  recorded.'' 

It  is  not  necessary  to  refer  to  any  further  evidence 
as  to  the  delivery  of  said  deed.  We  are  limited  to 
determining  whether  there  was  sufficient  evidence  to 
authorize  the  trial  court  to  submit  the  case  to  the  jury, 
or  to  sustain  the  finding  of  the  jury.  The  evidence 
shows  beyond  doubt  that,  after  the  deed  was  properly 
executed,  attested,  acknowledged  and  certified,  it  was 
left  by  Denny  and  wife  in  the  office  of  0.  M.  Smith; 
that  Smith  was  associated  with  the  defendant  in  pur- 
chasing the  land  of  Denny ;  that  the  defendant  took  the 
deed  and  sent  it  to  Oregon  City  to  have  it  recorded; 
that  trouble  arose  almost  immediately  about  the  tran- 
saction, and  0.  M.  Smith  told  the  defendant  to  get  the 
deed  back;  and  that  the  defendant  telephoned  to 
Oregon  City  and  got  it  back.  Shortly  thereafter,  in 
answering  in  the  action  or  suit  referred  to  supra, 
Leonard's  answer  expressly  alleged  that  said  deed  was 
made,  executed  and  delivered  by  Denny  and  wife  to 
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him  and  the  Traders'  Trust  Company.  Mr.  Leonard 
signed  said  answer  and  swore  to  it.  The  facts  stated 
supra  tending  to  prove  the  delivery  of  said  deed  are 
strong. 

16.  The  question  of  delivery  is  always  a  question  of 
fact  for  the  jury  where  there  is  any  conflict  in  the  evi- 
dence in  relation  thereto. 

In  1  Devlin,  Deeds  (3  ed.),  Section  262,  the  author 
says: 

**A  deed  does  not  become  operative  until  it  is  deliv- 
ered with  the  intent  that  it  shall  become  eflFective  as  a 
conveyance.  Whether  such  intent  actually  existed  is 
a  question  of  fact  to  be  determined  by  the  circum- 
stances of  the  case,  and  cannot  in  a  majority  of 
instances  be  declared  as  a  matter  of  law.'' 

In  Pierson  v.  Fisher,  48  Or.  223  (85  Pac.  621),  the 
syllabus  in  part  is: 

**The  possession  of  an  executed  deed  by  the  grantee 
named  therein  creates  a  presumption  of  its  regular 
delivery,  and  one  asserting  the  contrary  has  the  burden 
of  proving  such  claim.  Delivery  of  a  deed  is  accom- 
plished when  the  grantor  voluntarily  passes  it  to  the 
grantee,  or  someone  for  him,  or  when  tiie  grantor  does 
or  says  something  that  discloses  unmistakably  an 
intent  to  finally  part  with  all  control  over  the  instru- 
ment. ' ' 

In  Fain  v.  Smith,  14  Or.  82,  84  (12  Pac.  365,  367,  58 
Am.  Bep.  281),  the  court  says: 

'  *  It  is  not  necessary  there  should  be  an  actual  hand- 
ing over  of  the  instrument  to  constitute  a  delivery.  A 
deed  may  be  delivered  by  doing  something  and  saying 
nothing,  or  by  saying  something  and  doing  nothing, 
or  it  may  be  by  both. ' ' 

In  Flint  V.  Phipps,  16  Or.  437, 447  (19  Pac.  543,  549), 
the  court  says : 
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**  Before  proceeding  further  with  an  examination  of 
the  evidence  on  the  question  of  delivery,  it  may  be 
proper  to  advert  to  the  legal  presumption  which  arises 
in  all  cases  where  a  deed  properly  executed  and  ac- 
knowledged is  found  in  the  possession  of  the  grantee. 
In  fiuch  case  it  will  be  presumed  that  such  deed  was 
delivered  by  the  grantor  and  accepted  by  the  grantee, 
in  the  absence  of  proof  to  the  contrary/* 

It  was  held  in  Pierson  v.  Fisher,  48  Or.  223  (85  Pac. 
621),  and  Flint  v.  Phipps,  16  Or.  437,  447  (19  Pac.  543, 
549),  that  the  possession  by  the  grantee  of  a  deed  of 
conveyance  properly  subscribed,  witnessed,  acknowl- 
edged and  certified  raises  a  disputable   presumption 
that  the  deed  has  been  duly  delivered  to  the  grantee. 
There  is  evidence  referred  to  supra  showing  that  the 
defendant  had  the  possession  of  said  deed,  and  that 
it  was  sent  to  Oregon  City  to  be  recorded,  but  that, 
owing  to  the  fact  that  trouble  had  arisen  concerning  it, 
Smith,  the  agent  of  the  Traders'  Trust  Company,  told 
the  defendant  to  get  it  back,  and  that  the  defendant 
telephoned  to  Oregon  City,  and  had  it  returned.    Why 
did  the  defendant  have  possession  of  it  and  send  it  to 
Oregon  City  to  have  it  recorded,  if  it  had  not  been  de- 
livered to  him  t    Why  did  he  say  in  his  answer,  signed 
end  sworn  to  by  him,  as  stated  supra,  that  said  deed 
was  delivered  to  him  and  the  Traders '  Trust  Company, 
unless  it  had  been  so  delivered  t 

17.  We  find  that  there  was  suflScient  evidence  of  the 
delivery  of  said  deed  and  on  the  material  points  of  the 
case  to  justify  its  submission  to  the  jury  and  to  sup- 
port the  verdict  that  the  jury  returned. 

The  petition  for  a  rehearing  is  denied. 

Affirmed.    Beheabikq  Dsn^ied. 

Mb.  Chief  Justice  McBrtob,  Mr.  Jusxiofl  Moobs 
and  Mb.  Justice  Bubnett  concur. 
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Argned  September  16,  affirmed  October  24,  reliearing  denied  Decem- 
ber 15,  1914. 

PACIFIC  TITLE  &  TRUST  CO.  v.  SAEGENT. 
OREGON  REALTY  &  TRUST  CO.  v.  SAR- 
GENT. 

(144  Pac.  452.) 

Banki  and  BaaUnff— Tnurt  Compaiiies — Statutory  Proviaioiia. 

1.  Laws  of  1913,  page  721,  relating  to  trust  companies,  and  pro- 
▼iding  in  Section  6  for  forfeiture  to  the  state  bank  fund  of  $100  for 
each  day  during  which  a  violation  of  the  act  continues  after  ten 
days'  notice  by  the  superintendent  of  banks,  is  penal  in  its  nature, 
and  must  be  strictly  construed. 

Banks  and  Banking — ''Tnut  Company^ — Statutory  Provisions. 

2.  Under  Laws  of  1913,  page  721,  relating  to  trust  companies, 
providing  in  Section  2  that  any  corporation  incorporated  under  the 
laws  for  the  incorporation  and  organization  of  banks  and  which  is 
authorized  to  act  as  an  executor,  administrator,  guardian,  assignee, 
trustee,  receiver,  depository,  or  to  discharge  any  duty,  office  or  posi- 
tion of  trust,  and  any  corporation  organized  under  Section  1  of  this 
aet  shall  be  known  as  trust  companies,  a  company  organized  prior 
to  February  25,  1907,  when  the  earliest  law  in  the  state  specially 
providing  for  the  organization  and  incorporation  of  banks  was  filed 
in  the  office  of  the  Secretary  of  State,  is  not  a  trust  company  within 
the  terms  of  this  act. 

Banks  and  Banking — Constitutional  Law — Ttnst  Companies— Obliga- 
tion of  Contract, 

3.  Laws  of  1913,  page  721,  regulating  trust  companies,  providing 
in  Section  1  that  the  capital  stock  of  each  trust  company  shall  be 
not  less  than  $100,000,  except  that  a  company  with  not  less  than 
$50,000  may  be  incorporated  in  a  city  of  less  than  15,000  population, 
and  providing  in  Section  5  that  no  person,  firm  or  corporation  which 
has  not  complied  with  the  act  shall  use  in  the  name  under  which  its 
business  is  transacted  the  words  "trust"  or  "trustee,''  is  an  unreason- 
able exercise  of  the  police  power  and  a  violation  of  the  contract  of 
the  state  with  a  corporation  which  has  used  the  word  "trust"  as  a 
part  of  its  name  through  a  long  course  of  years  and  which  would  be 
compelled  to  multiply  its  capital  tenfold  to  comply  with  the  law. 

From  Marion :  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

The  suit  of  the  Pacific  Title  &  Trust  Company,  a 
corporation,  and  the  Oregon  Realty  &  Trust  Companyi 
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a  corporation^  against  S.  G.  Sargent,  superintendent  of 
banks  of  the  State  of  Oregon,  and  A.  M.  Crawford, 
Attorney  General,  was  consolidated  by  consent  of  the 
parties,  the  questions  in  each  being  practically  the  same. 
The  Pacific  Title  &  Trust  Company  is  said  in  tiie  com- 
plaint to  be  authorized  and  empowered  by  its  articles 
of  incorporation  'Ho  make  and  certify  abstracts  of  title 
to  real  property  and  furnish  any  information  from  the 
public  records;  to  issue  policies  of  insurance  of  title 
to  real  property;  guaranteeing  such  title  against  de- 
fects or  encumbrances ;  to  buy,  own,  hold,  lease,  mort- 
gage and  sell,  real  and  personal  property,,  patent  and 
patent  rights ;  to  build  upon  and  improve  real  prop- 
erty;  to  buy,  lease,  rent,  improve,  care  for  and  sell 
real  property  as  agents;  to  collect   rents,  debts,  de- 
mands, notes,  bills,  bonds  and  all  other  evidences  of 
indebtedness  and  securities ;  to  borrow  or  loan  money 
on  real  or  personal  securities,  and  execute  promissory 
notes  and  mortgages ;  to  receive  money  on  deposit  or 
in  trust,  either  with  or  without  paying  interest  on  the 
same,  and  to  issue  certificates  of  deposit  for  the  same 
and  to  hold  the  same  subject  to  the  check  of  the  de- 
positors ;  to  issue  bonds  or  obligations  of  this  corpora- 
tion when  money  or  securities  for  money  are  borrowed 
or  received  on  deposit;  to  buy,  discount,  own,  hold, 
hypothecate  and  sell  notes,  mortgages,  stocks,  bonds 
and  securities  of  every  kind  and  character;  to  act  as 
agent  for  fire  insurance  companies  and  solicit   and 
place  fire   insurance;  to  issue  indenmity  bonds  and 
undertakings  of  any  and  all  kinds  to  any  person,  firm 
or  corporation ;  to  act  as  surety  on  all  bonds  or  under- 
takings required  by  law  or  the  rule  of  any  court;  to 
take,  own,  hold  and  dispose  of  any  property  real  or 
personal  in  trust,  and  execute  any  such  trust;  to  act 
as  executor,  administrator,  agent,  trustee,  assignee, 
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factor,  broker  or  receiver,  and  generally  to  do  and 
perform  any  act  necessary  to  carry  out  the  objects  of 
this  corporation,  and  to  demand,  receive  and  collect 
fees  and  charges  for  all  acts  and  services  done  and 
performed."  The  corporate  powers  of  the  defendant 
Oregon  Realty  &  Trust  Company  include  many  similar 
prerogatives,  but  its  principal  business  seems  to  be  the 
owning,  operating,  and  disposing  of  real  estate  of  dif- 
ferent kinds.  The  allegations  of  the  two  complaints 
are  in  substance  that,  acting  under  the  pretended  au- 
thority of  Sections  5  and  6  of  * '  An  act  to  provide  for 
the  incorporation  and  organization,  regulation,  liquida- 
tion and  supervision  of  trust  companies,  and  the  regu- 
lation of  banks  authorized  to  do  business  as  a  trust  com- 
pany,'^ filed  in  the  office  of  the  Secretary  of  State 
February  28,  1913  (Laws  1913,  p.  721,  c.  354),  the  de- 
fendants superintendent  of  banks  and  Attorney  Gen- 
eral are  threatening  and  intending  to,  and  unless  re- 
strained will,  compel  the  plaintiffs  to  discontinue 
business  under  their  present  names  on  account  of  their 
containing  the  word  ^* trust"  and  to  cease  from  holding 
any  property  in  trust  or  doing  any  trust  business. 
The  Circuit  Court  overruled  demurrers  to  the  com- 
plaints and,  the  defendants  declining  to  plead  further, 
entered  decrees  according  to  the  prayers  of  the  com- 
plaints. Affirmed.    Behearino  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr. 
Joseph  A.  Benjamin,  Assistant  Attorney  General,  and 
Mr.  James  W.  Crawford,  Assistant  Attorney  General, 
with  an  oral  argument  by  Mr.  Andrew  M.  Crawford. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Masters,  Brice  &  Masters  and  Messrs.  Angell 
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A  Fisher,  with  oral  arguments  by  Mr.  W.  Y.  Masters 
and  Mr.  Forrest  Fisher. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
conrt 

The  act  in  question,  in  Section  29  thereof,  declares 
itself  to  be  ^^supplementary  to  the  rights,  duties  and 
powers  of  corporations  organized  under  the  laws  of 
Oregon  for  the  purpose  of  conducting  a  general  bank- 
ing business  and  for  the  examination  and  certification 
of  titles  to  real  estate,"  and  says  that  parts  of  that 
law  in  conflict  with  the  present  act  are  repealed.  Sec- 
tion 1  declares : 

^^Any  number  of  persons,  not  less  than  five,  citizens 
of  the  United  States  and  residents  of  this  state,  may 
form  a  corporation  to  be  known  as  a  trust  company, 
upon  the  terms  and  conditions  and  subject  to  the  limi- 
tations prescribed  by  this  act,  and  riot  otherwise. " 

It  is  required  that  articles  of  incorporation  shall  be 
executed  in  quadruplicate,  and — 

'  *  after  they  have  been  approved  by  the  superintendent 
of  banks,  who  shall  have  power  to  require  such  changes 
as  he  may  deem  necessary,  before  granting  his  ap- 
proval, said  articles  shall  be  filed  in  the  manner 
required  by  the  laws  of  the  this  state  relating  to  cor- 
porations. •  •  The  capital  stock  of  every  trust  com- 
pany now  existing  or  hereafter  incorporated  shall  be 
not  less  than  $100,000 ;  provided,  however,  that  a  trust 
company  with  capital  stock  of  not  less  than  $50,000 
may  be  incorporated  in  cities  having  a  population  of 
less  than  15,000.  •  •  " 

The  terminology  of  the  law  is  set  forth  in  Section  2 
of  the  act: 

'  *  Any  corporation  which  has  been  or  shall  hereafter 
be  incorporated  under  the  laws  of  this  state,  providing 
for  the  incorporation  and  organization  of  banks,  and 
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which  is  authorized  by  its  articles  of  incorporation  to 
act  as  executor,  administrator,  guardian,  assignee, 
trustee,  receiver,  depository,  or  which  has  power  under 
its  articles  of  incorporation  to  discharge  any  duty, 
of&ce  or  position  of  trust,  and  any  corporation  or- 
ganized under  Section  1  of  this  act  shall  be  known  as 
a  trust  company ;  and  it  shall  be  lawful  for  any  trust 
company  which  shall  have  qualified  under  the  provi- 
sions of  this  act  to  be  appointed  by  order  or  decree  of 
a  court  of  record  in  this  state  or  of  another  state  or  of 
the  United  States  to  act  as  executor,  admii^istrator, 
guardian,  assignee,  trustee,  receiver,  depository,  and 
to  discharge  any  duty,  office  or  position  of  trust. '* 

Section  4,  after  declaring  in  what  species  of  securi- 
ties trust  companies  may  invest  their  funds,  states : 

**The  superintendent  of  banks  shall  have  authority 
to  require  any  trust  company  to  dispose  of  any  se- 
curity which  he  shall  not  approve ;  and  any  trust  com- 
pany failing  for  thirty  days  after  notice  from  the 
superintendent  of  banks  to  dispose  of  any  such  un- 
approved security  may  be  proceeded  against  by  the 
superintendent  of  banks,  as  provided  in  Section  20  of 
this  act. '  * 

It  is  said  in  Section  5 : 

"No  person,  firm,  copartnership,  association  or  cor- 
poration, which  has  not  complied  with  the  provisions 
of  this  act  shall  use  in  the  name  or  title  under  which 
his,  their,  or  its  business  is  transacted  either  the  words 
'trust'  or  *  trustee,'  nor  in  any  manner  advertise, 
solicit,  receive,  or  transact  business  as  a  trust  com- 
pany. •  •  *' 

Section  6  reads  thus : 

**Any  person,  firm,  copartnership,  association  or 
corporation  violating  the  provisions  of  Section  5  of 
this  act,  after  ten  days'  notice  given  by  the  superin-. 
tendent  of  banks,  shall  forfeit  to  the  state  banking  fund 
one  hundred  dollars  for  each  day  during  which  such 
offense  continues,  said  penalty  to  be  recovered  in  the 
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name  of  the  State  of  Oregon,  in  suit  brought  by  the 
Attorney  General,  whose  duty  it  shall  be  to  enforce  the 
provisions  of  this  section.'* 

Section  19  provides  penalties  by  fine  and  imprison- 
ment to  be  visited  upon  any  officer  or  employee  of  a 
trust  company  who  shall  by  certain  specified  methods 
attempt  to  deceive  anyone  authorized  to  examine  into 
the  affairs  of  the  company.    It  is  said  in  Section  20 : 

"When  it  shall  appear  to  the  superintendent  of 
banks,  from  any  examination  or  report,  that  any  trust 
company  has  committed  any  violation  of  the  law,  or  is 
conducting  its  business  in  an  unsafe  or  unauthorized 
manner,  he  shall,  by  an  order  under  his  hand  and  seal, 
direct  the  discontinuance  of  such  illegal  or  unsafe  or 
unauthorized  practices  and  strict  conformity  with  the 
requirements  of  the  law,  and  with  safety  and  security 
in  its  transaction;  and  whenever  any  such  trust  com- 
pany shall  refuse  or  neglect  to  make  any  such  report, 
as  hereinbefore  required,  or  to  comply  with  any  such 
order,  as  aforesaid,  such  trust  company  shall  be 
deemed  insolvent,  and  the  superintendents  of  banks 
shall  forthwith  take  possession  of  the  property,  busi- 
ness and  affairs  of  such  trust  company,  in  the  manner 
herein  provided.'' 

The  remainder  of  this  section  authorizes  the  super- 
intendent of  banks  in  his  discretion  to  force  a  trust 
company  into  liquidation  when  it  seems  to  him  that 
it  is  unsafe  or  inexpedient  for  it  to  continue  to  transact 
business.  The  act  otherwise  goes  greatly  into  detail 
concerning  the  regulation  and  management  of  trust 
companies,  but  the  foregoing  excerpts  are  sufficient  for 
the  purpose  of  this  opinion. 

1.  The  amount  of  the  capital  stock  of  the  Pacific 
Title  &  Trust  Company  is  not  stated  in  the  pleadings, 
but  at  the  hearing  it  was  said  to  be  less  than  $50,000, 
while  the  capital  stock  of  the  other  plaintiff  is  alleged 
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to  be  $5,000.  The  act  in  question  is  penal  in  its  nature 
because  it  prescribes  the  severe  penalty  of  $100  per 
day  for  the  forbidden  use  of  the  words  ** trust''  and 
'* trustee/'  and  dissolution  of  any  trust  company  which 
fails  for  30  days  to  obey  the  behest  of  the  superinten- 
dent of  banks,  to  dispose  of  security  of  which  he  shall 
not  approve.  Without  entering  upon  a  discussion  of 
the  question  of  whether  an  attempt  has  been  made  to 
vest  legislative  authority  in  that  officer  whereby  he 
may  direct  changes  to  be  made  in  articles  of  incorpo- 
ration  at  his  pleasure,  and  whether  his  compelling  a 
trust  company  to  dispose  of  its  property  in  his  dis- 
cretion is  depriving  it  of  its  property  without  due 
process  of  law,  it  is  sufficient  to  observe  that  arbitrary 
power,  if  tolerated  at  all,  by  a  free  people,  must  be 
strictly  construed  and  reasonably  exercised. 
Speaking  of  penal  statutes,  it  is  said  in  36  Cyc.  1180 : 

"Strictly  and  properly  speaking,  penal  statutes  are 
those  imposing  punishment  for  an  offense  committed 
against  the  state,  which,  under  the  English  and  Ameri- 
can Constitution,  the  executive  of  the  state  has  the 
power  to  pardon.  In  common  use,  however,  this  sense 
has  been  enlarged  to  include,  under  the  term  *  penal 
statutes, '  all  statutes  which  command  or  prohibit  cer- 
tain acts,  and  establish  penalties  for  their  violation, 
and  even  those  which,  without  expressly  prohibiting 
certain  acts,  impose  a  penalty  upon  their  commission. 
Under  this  broader  definition,  penal  statutes  include 
not  only  those  in  which  the  penalty  is  recovered  by  a 
public  prosecution  and  inures  to  the  state,  but  also 
those  permitting  a  recovery  of  the  penalty  by  a  private 
individual  in  an  action  of  debt  or  qui  tarn.  The  true 
test  in  determining  whether  a  statute  is  penal  is 
whether  the  penalty  is  imposed  for  the  punishment  of 
a  wrong  to  the  public,  or  for  the  redress  of  an  injury 
to  the  individual.  *  *  It  is  a  fundamental  rule  in  the 
construction  of  statutes  that  penal  statutes  must  be 
construed  strictly.    By  this  rule,    however,  it  is  not 
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meant  that  they  should  be  subjected  to  any  strained 
or  nnnatural  construction  in  order  to  work  exemption 
from  their  penalties.  Such  statutes  are  to  be  inter- 
preted by  the  aid  of  all  the  ordinary  rules  for  the  con- 
struction of  statutes,  and  with  the  cardinal  object  of 
ascertaining  the  intention  of  the  legislature.  But,  if 
the  acts  alleged  do  not  come  clearly  within  the  pro- 
hibition of  the  statute,  its  scope  will  not  be  extended 
to  include  other  offenses  than  those  which  are  clearly 
described  and  provided  for;  and,  if  there  is  a  fair 
doubt  as  to  whether  the  act  charged  is  embraced  in  the 
prohibition,  that  doubt  is  to  be  resolved  in  favor  of 
defendant. ' ' 

2.  The  Pacific  Title  &  Trust  Company  was  incorpo- 
rated January  14,  1901,  and  filed  supplementary  arti- 
cles of  incorporation  June  30, 1906.  The  other  plaintiff 
was  incorporated  May  2,  1906.  A  controlling  ques- 
tion is  whether  such  corporations  come  within  the 
terminology  of  the  act  in  question.  In  Section  2 
quoted  above  there  are  two  classes  of  corporations 
which  are  to  be  known  as  trust  companies:  One  is  a 
bank  incorporated  under  the  laws  of  the  state  provid- 
ing for  **the  incorporation  and  organization  of  banks,  ^* 
which  is  authorized  by  its  charter  to  act  in  certain 
fiduciary  capacities  named  in  the  act ;  and  the  other  is 
a  corporation  organized  under  Section  1  of  the  act  in 
question.  Such  corporations  alone  are  subject  to  the 
provisions  of  the  act  under  the  principle  of  the  men- 
tion of  one  being  the  exclusion  of  the  other.  In  other 
words,  the  act  concerns  only  those  corporations  defined 
by  its  own  terms.  The  earliest  law  in  the  state  spe- 
cially providing  for  the  organization  and  incorpora- 
tion of  banks  was  the  act  filed  in  the  office  of  the 
Secretary  of  State  February  25, 1907.  It  is  plain  that 
the  two  plaintiflF  corporations  involved  here  were  not 
organized  under  that  act,  because  they  were  in  ex- 
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istence  and  doing  business  long  before  its  passage. 
Neither  were  they  organized  under  Section  1  of  the 
act  in  question,  for  that  was  not  promulgated  until 
February  28,  1913,  long  after  their  inauguration.  It 
was  within  the  province  of  the  legislature  to  supply  a 
definition  of  the  term  ^* trust  company*'  for  the  pur- 
poses of  the  act,  and  it  has  done  so  in  Section  2,  thus 
limiting  the  appellation  to  two  certain  classes  of  cor- 
porations to  neither  of  which  the  plaintiffs  belong. 
This  being  a  penal  statute  subject  to  strict  construc- 
tion, it  cannot  be  extended  beyond  its  express  terms, 
and  it  would  be  wrong  for  the  defendants  to  attempt 
to  force  the  plaintiffs  into  liquidation  under  cover  of 
the  provisions  of  this  act. 

3.  Still  further,  within  the  meaning  of  Lorntsen  v. 
Union  Fishermen's  Co.,  71  Or.  540  (143  Pac.  621), 
we  hold  it  to  be  an  xmreasonable  exercise  of  the 
police  power  to  compel  the  plaintiffs  to  abandon  the 
word  ** trust"  upon  which  their  commercial  stand- 
ing has  been  founded,  and  their  credit  established 
through  a  long  course  of  years.  The  same  reason- 
ing applies  to  the  attempt  to  force  them  out  of 
business  unless  they  will  multiply  their  capital  tenfold. 
The  terms  of  the  contract  between  them  and  the  state 
were  accepted  by  the  state.  To  arbitrarily  require 
them  to  increase  their  capital  stock  would  be  to  violate 
the  terms  of  its  contract  as  much  as  if  A  should  agree 
to  sell  a  piece  of  property  to  B  for  $5,000,  and  when 
B  tendered  the  money  the  former  should  require  him 
to  pay  $50,000.  The  exercise  of  the  police  power  must 
be  reasonable  and  have  a  rational  application  to  the 
peace,  health  and  safety  of  the  people,  and  must  not 
violate  any  constitutional  right.  Primarily,  the  exer- 
cise of  the  police  power  means  regulation  and  not 
extinction.    It  would  be  properly  applied  in  the  pres- 


494  Tbmplbton  v.  Bocklbr.  [73  Or. 

ent  instance  by  euch  rules  as  would  fairly  operate  to 
promote  the  observance  of  their  charter  powers  and 
responsibilities  by  the  plaintiffs  without  direct  de- 
struction or  violation  of  their  vested  rights,  but  it 
would  be  unreasonable  to  enforce  such  regulations  as 
would  practically  obliterate  them  or  compel  them  to 
a  breach  of  their  own  contracts  lawfully  made. 

For  these  reasons  the  Circuit  Court  was  correct  in 
its  decision  overruling  the  demurrer.  The  decree  is 
affirmed  in  each  case. 

Affibmsd.    Bshbabino  DsniBD. 

Mb.  Chdsf  JtTBTiOB  McBbidb,  Mb.  Jushgb  Moobb  and 
Mb.  Justicb  Bamsby  concur. 


Submitted  on  brief  October  29,  reversed  November  Zi,  lehearing 

denied  December  15,  1914. 

TEMPLETON  v.  BOCKLEB, 

(144  P^c.  405.) 

Property--OontinnMiC»  of  Title— PresunptioiL 

1.  Under  Section  799,  Bubdivision  33,  L.  O.  L.,  wbere  it  ie  ad- 
mitted that  the  title  to  property  is  in  a  person  November  9,  1906^ 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
the  title  continued  so  on  November  15,  1909. 

Property  —  Evidence  as  to  Title  —  Weight  and  Unfildiincy  —  Adding 
Presumption  to  EqnaUy  Balanced  Bvidenca. 

2.  Where  in  an  equity  suit  for  an  accounting  the  evidence  is  ex- 
actly counterbalanced  by  the  testimony  of  the  puties,  neither  of 
whom  is  impeached,  but  the  complainant  is  entitled  to  the  preeamp- 
tion  of  evidence  of  title,  declared  to  be  evidence  by  Section  793, 
L.  O.  Ik,  admitted  to  have  been  in  him,  the  evidence  of  defendant 
will  be  considered  insufficient  to  sustain  his  contention. 

Trover  and  Conversion— Proceeds  of  Tnut  Property. 

_  ■ 

3.  Where  it  was  agreed  that  the  creditor  should  take  the  debtor^ 
sheep  to  manage,  care  for  and  sell  and  account  to  debtor  after  de- 
duction of  debts,  and  the  creditor  sold  the  sheep,  took  a  note  and 
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mortgage  in  hit  own  name,  denying  that  any  part  of  it  belonged  to 
the  de]t>tor,  he  is  guilty  of  conversion. 

[As  to  what  constitutes  conversion  of  personal  property  suffi- 
eient  to  sustain  trover,  see  notes  in  15  Am.  Dec.  151;  24  Am.  St. 
Bep.  795.] 

Tnifts— 'Tnut**— Deflnition. 

4.  A  "trust"  is  an  equitable  obligation,  either  expressed  or  implied, 
resting  upon  a  person  by  reason  of  a  confidence  reposed  in  him  to 
apply  or  deal  with  property  for  the  benefit  of  some  other  person  or 
for  the  benefit  of  himself  and  another  or  others,  according  to  such 
confidence;  it  is  holding  of  property  subject  to  a  duty  of  employing 
it  or  applying  its  proceeds  according  to  directions  given  by  the  person 
from  whom  it  was  derived. 

Interest— CoiiTersioii  of  Trust  Property— Bate  of  Interest 

5.  A  creditor  converting  the  proceeds  of  property  held  in  trust 
for  his  debtor  will  be  charged  with  interest  at  6  per  cent  per  annum, 
though  the  creditor  is  in  possession  of  an  unpaid  note  and  mortgage 
for  part  of  the  property  bearing  a  greater  rate  of  interest  thsA  6 
per  cent. 

Aceonat— Jnrisdletton — "ndactary  Oapadty.** 

6.  Courts  of  equity  have  jurisdiction  to  settle  accounts  whenever 
a  fiduciary  relation  exists  between  the  parties  and  the  duty  to  render 
an  account  to  one  of  the  parties  rests  on  the  other,  and  a  person  is 
said  to  act  or  receive  money  or  contract  a  debt  in  "fiduciary  capacity" 
where  the  business  which  he  transacts  or  the  money  or  property  which 
he  handles  is  not  his  own  or  for  his  own  benefit  and  ^he  term  is  not 
restricted  to  technical  or  express  trusts,  but  includes  such  offices  or 
relations  as  those  of  attorney  at  law,  guardian,  executor,  broker, 
agent,  director  of  corporation,  etc. 

Tmstt— €k>nTer8ion  of  Ttost  Property— Accounting. 

7.  Where  a  sheep  owner,  in  order  to  relieve  himself  from  debt, 
turned  over  his  sheep  to  a  creditor  to  manage,  care  for  and  sell  and 
with  the  proceeds  pay  expenses  and  discharge  debts  owing  by  the 
owner,  s^d  pay  the  balance  to  the  owner,  equity  has  complete  juris- 
diction as  for  an  accounting  where  it  is  claimed  that  the  creditor  has 
converted  the  trust  property. 

Equity— Juxisdiction— Complete  B^ef  . 

8.  A  court  of  equity  which  has  obtained  jurisdiction  of  a  contro- 
versy on  any  ground  for  any  purpose  will  retain  such  jurisdiction  for 
the  administering  of  complete  relief  and  doing  entire  justice  with 
respect  to  the  subject  matter  of  the  dispute. 

Sqnity— Jurisdiction— Complete  Belief— QaesUon  Determined. 

9.  A  court  of  equity,  when  its  jurisdiction  has  been  invoked  for 
any  equitable  purpose,  will  proceed  to  determine  any  other  equities 
existing  between  the  parties  connected  with  the  main  object  of  the 
suit  and  grant  all  relief  necessary  to  an  entire  adjustment  of  such 
subject,  provided  it  is  authorized  by  the  pleading. 

[As  to  rule  that  equity  assuming  jurisdiction  for  one  purpose 
will  retain  it  for  all  purposes,  see  note  in  Ann.  Cas.  1912A,  803.] 
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From  Morrow :  Gilbbbt  W.  Phblps,  Judge. 

This  is  a  suit  for  an  accounting  by  F.  M.  Templeton 
against  Charles  Bockler.  From  a  decree  in  favor  of 
defendant,  plaintiff  appeals.  The  facts  are  set  forth 
in  the  opinion  of  the  court. 

Beyebjbed.    Dbgbbb  Bbndbbbd. 

Bbhbabinq  Dbkibd. 

For  appellant  there  was  a  brief  by  Mr.  Sam  Vcm 
Vactor. 

For  respondent  there  was  a  brief  by  Mr.  Clinton  E. 
Woodson. 

In  Banc.  Mb.  Jubtigb  Bamsby  delivered  the  opinion 
of  the  court. 

In  September,  1908,  the  plaintiff  owned,  in  Eastern 
Oregon,  a  farm,  3,800  head  of  sheep,  and  other  per- 
sonal property.  The  farm  was  encumbered  with  a 
mortgage  for  about  $12,500.  These  sheep  were  in 
two  bands,  and  the  defendant  held  a  mortgage  on  one 
band  for  $5,000  and  interest,  and  the  Bank  of  Heppner 
held  a  mortgage  on  the  other  band  for  $4,000  and  in- 
terest. The  plaintiff  owed  other  debts  amounting  to 
from  $1,200  to  $2,400  that  were  not  secured.  His  total 
indebtedness,  including  interest,  was  approximately 
$24,000.  The  price  of  sheep  was  at  that  time  low,  and 
the  plaintiff  was  financially  embarassed,  ^nd  threat- 
ened with  a  suit  to  foreclose  the  mortgage  on  his  farm. 
The  defendant  is  possessed  of  financial  means,  and  has 
had  experience  in  the  sheep  business.  The  plaintiff 
applied  to  him  for  assistance  in  the  fall  of  1908.  The 
defendant  took  up  the  mortgage  for  $4,000  and  in- 
terest held  by  the  Bank  of  Heppner,  and  on  November 
9,  1909,  the  plaintiff  executed  to  him  a  new  chattel 
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mortgage  on  all  of  the  plaintiff's  said  sheep  for  the 
amount  of  the  mortgage  that  he  had  on  part  of  said 
sheep,  and  also  for  the  amount  of  the  mortgage  that 
the  Bank  of  Heppner  held  as  stated  supra,  the  new 
mortgage  being  executed  for  $10,085,  that  being  the 
total  amount  of  said  two  mortgages,  with  accrued  in- 
terest. This  new  mortgage  was  executed  in  lieu  of  the 
other  two  mortgages,  and  it  bore  interest  at  the  rate 
of  ten  per  cent  per  annum.  The  complaint  sets  out 
substantially  the  facts  stated  supra.  The  complaint 
alleges,  in  substance,  also: 

**That  on  or  about  December  20,  1908,  the  plaintiff, 
being  in  debt  as  above  stated,  it  was  mutually  agreed 
by  and  between  the  plaintiff  and  the  defendant,  that 
the  defendant  would  assist  the  plaintiff  in  the  running 
and  handling  of  said  sheep  until  the  same  should  be 
marketable,  and  that  thereafter  and  as  soon  as  said 
sheep  should  become  marketable  the  said  defendant, 
as  trustee  for  plaintiff,  would  sell  and  dispose  of  said 
sheep,  together  with  the  wool  to  be  shorn  therefrom, 
in  the  spring  of  1909,  for  the  best  sum  obtainable  there- 
for, and  that  the  proceeds  derived  therefrom  should, 
by  the  defendant  as  said  trustee,  be  applied  as  follows : 
First  to  the  payment  of  the  running  expenses  of  said 
sheep;  second,  to  the  payment  of  the  amount  due  on 
said  promissory  note  to  defendant;  third,  to  the  pay- 
ment of  the  said  unsecured  claims  hereinbefore  men- 
tioned, and  reasonable  compensation  to  the  defendant 
for  such  services.  That  it  was  expressly  understood 
and  agreed  by  and  between  the  plaintiff  and  defendant 
at  said  time  that  after  making  the  payments  as  above 
set  forth  the  defendant  was  to  account  to  plaintiff 
for  any  sums  of  money  then  remaining  in  his  hands 
from  the  sale  of  said  sheep,  and  pay  such  sums  over 
to  plaintiff.  That  thereafter  and  during  the  year  of 
1909,  the  defendant,  as  such  trustee,  and  agent  of  the 
plaintiff,  took  into  his  possession  the  whole  of  said 
personal  property,  together  with  55  tons  of  hay,  which 
plaintiff  delivered  to  defendant  under  the  terms  and 
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conditions  of  said  agreement  and  sold  and  disposed 
of  the  whole  thereof,  together  with  the  wool  shorn 
from  said  sheep  during  the  spring  of  1909,  and  re- 
ceived therefor  the  total  sum  of  abont  $22,000,  the 
exact  amount  of  which  plaintiff  is  unable  to  state. 
That  out  of  the  funds  so  received  the  said  defendant 
has  paid  said  promissory  note,  the  running  expenses 
of  said  sheep  and  a  part  of  the  said  unsecured  claims. 
That  the  whole  amount  so  paid  out  by  defendant  does 
not  exceed  in  the  aggregate  more  than  $14,000,  and  that 
reasonable  compensation  for  the  defendant's  service 
as  such  trustee  and  agent  is  the  sum  of  $500,  and  that 
after  applying  the  moneys  received  from  said  sale  in 
accordance  with  said  agreement  there  remained  in  the 
possession  of  defendant  the  sum  of  about  $6,500,  which 
sum  was  immediately  due  and  owing  from  defendant 
to  plaintiff.  That  the  defendant,  in  violation  of  the 
terms  of  his  said  trust,  and  with  the  intent  and  for  the 
purpose  of  defrauding  the  plaintiff,  has  and  does 
wrongfully  and  unlawfully  retain  and  convert  to  his 
own  use  the  whole  of  said  sum,  except  the  sum  of  $600 
thereof,  paid  to  plaintiff  by  defendant  since  the  said 
sale,  and  prior  to  the  commencement  of  this  suit  That 
plaintiff  is  unable  to  allege  the  exact  amount  of  money 
received  by  defendant  for  said  personal  property,  or 
the  exact  amounts  by  him  paid  out  on  the  indebtedness 
of  plaintiff  and  as  running  expenses  of  said  sheep,  for 
the  reason  that  the  defendant  has,  at  all  times  since 
the  sale  of  said  personal  property,  failed  and  refused 
to  render  to  plaintiff  an  account  thereof, '^  etc. 

The  defendant  demurred  to  the  complaint,  alleging 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  or  to  entitle  the  plaintiff  any  relief.  The 
demurrer  was  overruled.  The  answer  denied  much 
of  the  complaint,  but  admitted  parts  thereof,  and  set 
up  new  matter.  The  answer  alleges,  substantially,'  the 
following  as  the  chief  defense: 

' '  That  it  was  mutually  agreed  by  and  between  plain- 
tiff and  defendant  that  defendant  should  assist  plain- 
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tiff  in  delaying  and  postponing  foreclosure  upon  said 
real  property  and  in  holding  and  running  said  personal 
property  thereon  until  such  personal  property  could 
be  sold  for  its  reasonable  value,  which  it  did  not  then 
command ;  that  against  the  aid  and  assistance  of  defend- 
ant, plaintiff  would  put  up  all  of  his  equity  and  interest 
in  and  to  all  of  said  sheep,  also  all  of  said  horses  and 
hay,  and  that  upon  the  sale  of  such  personal  property 
as  aforesaid,  and  after  payment  of  the  expenses  of 
running  said  personal  property,  plaintiff's  mortgage 
and  certain  unsecured  claims,  all  remaining  proceeds 
from  sales  and  all  of  the  personal  property,  if  any, 
remaining  unsold  should  belong  equally  to  and  be 
divided  equally  between  plaintiff  and  this  defendant. 
That  in  pursuance  of  said  agreement  defendant  im- 
mediately entered  into  joint  control  and  direction 
of  said  personal  property  with  plaintiff,  and  advanced 
about  $2,500  in  money  and  pledged  his  credit  for  other 
large  sums  for  the  running  expenses  of  said  personal 
property  and  to  meet  claims  that  were  a  statutory 
lien  against  same,  and  further  obligated  himself  upon 
an  undertaking  in  the  sum  of  $13,000  to  prevent  a  fore- 
closure sale  of  said  real  property  and  to  procure  and 
retain  the  use  of  same  for  pasturage  and  for  the  pur- 
pose of  raising  feed  for  said  personal  property,  and 
defendant  gave  all  of  his  time,  labor,  and  attention  to 
assisting  plaintiff  in  the  running  and  management  of 
said  personal  property  and  business  from  the  date 
aforesaid*  until  about  the  7th  day  of  January,  1910, 
and  that  during  all  of  said  time  plaintiff  had  an  equal 
voice  and  discretion  with  the  defendant  in  the  rimning 
and  management  of  said  stock  and  business  and  in  the 
disposition  of  the  proceeds  derived  therefrom.  That 
on  or  about  the  1st  day  of  November,  1909,  defendant's 
note  secured  by  a  mortgage  on  said  sheep  had,  by  pay- 
ments thereon,  been  reduced  to  the  sum  of  $6,300 ;  that 
there  were  then  in  the  hands  of  plaintiff  and  defendant 
and  belonging  to  said  business  1,960  head  of  ewes,  28 
bucks,  1,534  lambs,  20  head  of  horses,  and  about  200 
tons  of  hay.  That  plaintiff  thereupon  proposed  to  de- 
fendant that  defendant  accept  said  1,960  ewes,  28  bucks, 
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and  about  55  tons  of  hay  in  full  payment  of  defendant's 
claim  for  the  balance  due  upon  his  note  and  mortgage, 
and  that  defendant  accepted  such  proposition  of  plain- 
tiff and  received  and  took  over  said  1,960  ewes,  28  bucks 
and  about  55  tons  of  hay  in  payment  of  the  sum  due 
him  upon  said  note  and  mortgage.  That  thereupon 
and  at  that  time  plaintiff  and  defendant  had  a  full  and 
complete  accounting  and  settlement  concerning  said 
business,  and  that  defendant  then  and  there  furnished 
to  plaintiff  an  itemized  statement  in  writing  of  all  sums 
received  and  disbursed  in  the  running  of  said  business 
and  personal  property  from  the  time  defendant  entered 
into  joint  management  thereof  to  such  date  of  account- 
ing, ' '  etc. 

The  reply  admits  parts  of  the  answer,  but  denies 
other  portions  thereof.  The  court  below  entered  a 
decree  in  favor  of  the  defendant,  dismissing  the  suit 
without  prejudice,  etc. 

The  court  below  required  the  defendant  to  render  and 
present  an  account,  and  the  account  presented  showed 
that  he  had  received,  belonging  to  the  plaintiff,  in  the 
business  referred  to  in  the  complaint,  the  aggregate 
sum  of  $11,710.45,  and  that  he  had  expended  for  the 
benefit  of  the  plaintiff  in  said  business  items  aggregat- 
ing $11,684.39.  He  admits  owing  the  plaintiff  a  bal- 
ance of  $160  which  he  tendered  the  plaintiff,  before 
this  suit  was  commenced.  The  said  account  stated  the 
items  of  receipts  and  of  expenditure  in  detail.  The 
defendant  kept  an  account  of  the  items  of  said  busi- 
ness, but  the  plaintiff  did  not  do  so.  The  plaintiff  did 
not  materially  dispute  any  of  the  items  of  said  account, 
but  contended  that  it  failed  to  include  any  account  of 
the  sale  of  sheep  by  the  defendant  to  Baxter  &  Johnson. 
The  defendant  sold  to  Baxter  &  Johnson,  on  Novem- 
ber 15, 1909,  1,960  head  of  ewes,  55  tons  of  hay  and  28 
bucks  for  $10,400,  and  took  notes  and  mortgages  for 
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said  sheep  in  his  own  name.  The  defendant  admits 
that  those  sheep  belonged  to  the  plaintiff  at  one  time. 
The  plaintiff,  as  shown  supra,  on  November  9,  1908, 
mortgaged  to  the  defendant  3,800  sheep  to  secure  the 
payment  of  said  $10,085.  The  sheep  sold  to  Baxter  & 
Johnson,  in  November,  1909,  are  a  part  of  those  sheep, 
and  they  belonged  to  the  plaintiff,  unless  he  disposed 
of  them  to  the  defendant  between  November  9,  1908, 
and  the  date  of  said  sale  to  Baxter  &  Johnson,  on  No- 
vember 15, 1909. 

If  the  plaintiff  did  not,  in  some  way,  between  No- 
vember 9,  1908,  and  November  15,  1909,  vest  the  title 
to  said  sheep  in  the  defendant,  the  proceeds  of  the 
sale  of  said  sheep  belonged  to  the  plaintiff,  subject  to 
the  payment  of  tl^e  balance  then  owing  from  the  plain- 
tiff to  the  defendant  on  said  mortgage,  executed  to 
the  defendant  on  November  9,  1908,  as  stated  supra. 
Did  the  plaintiff,  by  any  means,  convey  to  the  defend- 
ant title  to  said  sheep  and  hay,  between  November  9, 

1908,  and  November  15,  1909,  the  date  of  the  sale  of 
said  sheep  and  hay  to  Baxter  &  Johnson  t  This  is  the 
main  question  for  decision. 

The  defendant's  contention  is  set  forth  in  his  brief 
thus: 

'^  Plaintiff  and  defendant  ran  and  managed  said  per- 
sonal property  jointly  from  November  8,  1908,  until 
the  winter  of  1909,  or  14  months,  each  having  an  equal 
voice  in  the  management  thereof.    On  November  1, 

1909,  defendant's  note  had  been  reduced  to  $6,218.22. 
The  property  then  on  hand  consisted  of  1,960  ewes, 
1,534  lambs,  28  bucks,  20  horses  and  about  200  tons  of 
hay.  By  mutual  agreement  at  that  time  between  de- 
fendant and  plaintiff  defendant  accepted  the  1,960 
ewes,  28  bucks  and  55  tons  of  hay  in  payment  of  the 
balance  due  on  his  note,  and  the  note  was  thereafter 
delivered  over  to  plaintiff.     On   or  about  the   15th 
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day  of  November,  1909,  defendant  sold  said  1,960  head 
of  ewes,  28  bucks  and  55  tons  of  hay  to  Baxter  &  John- 
son of  Spray,  Oregon,  taking  their  note  for  the  sheep 
secured  by  a  chattel  mortgage  on  the  sheep  in  the  sum 
of  $9,850.  In  the  month  of  January  thereafter  defend- 
ant left  plaintiff's  place  and  terminated  his  relation- 
ship with  plaintiff,  making  no  further  claim  upon  the 
remaining  property.** 

The  plaintiff 's  contention  is  as  follows ; 

'^The  defendant  went  into  possession  of  the  said 
mortgaged  property  and  continued  in  possession  of 
the  same  until  about  the  15th  day  of  November,  1909, 
and  during  said  time  disposed  of  considerable  thereof. 
That  on  or  about  the  said  date  he  had  in  his  possession 
of  said  property,  1,960  head  of  ewes,  55  tons  of  hay  and 
28  bucks,  which  he,  on  or  about  November  15,  1909 
(Evidence,  Book  2,  page  45),  sold  to  Baxter  &  Johnson 
for  the  sum  of  $10,400,  taking  notes  and  mortgages 
therefor  payable  to  himself,  and  which  h^  converted 
to  his  own  use,  claiming  to  do  so  under  the  agreement 
alleged  in  his  further  and  separate  answer,  and  which 
was,  according  to  the  testimony  of  the  defendant,  en- 
tered into  between  plaintiff  and  himself  verbally  and 
without  witnesses.  According  to  the  testimony  of  the 
defendant  (Evidence,  Book  2,  pages  28-30),  after  re- 
paying himself  for  all  sums  advanced  and  the  amount 
due  on  the  mortgaged  indebtedness,  together  with  all 
the  running  expenses,  there  remained  in  his  hands  rep- 
resented by  said  promissory  note  the  sum  of  $4,181.78, 
the  proceeds  of  the  property  mortgaged  to  defendant, 
and  which,  defendant  testifies,  represented  a  profit  to 
him  in  such  sum  by  reason  of  the  alleged  agreement 
between  himself  and  plaintiff,*' 

The  plaintiff  contends  that  the  defendant  went  into 
possession  of  said  property  with  him,  to  assist  him  in 
attending  to  said  business  and  in  managing  his  prop- 
erty, so  as  to  prevent  its  being  sacrificed  at  forced 
sales.    He  says  that  the  arrangement  was  that,  when 
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they  had  stuff  to  sell,  they  would  sell  it,  and  pay  his 
indebtedness,  and,  if  there  was  any  balance  left,  after 
paying  his  debts,  it  was  to  be  his.  The  plaintiff  testi- 
fies that  he  told  the  defendant  that  he  would  pay  him 
for  his  trouble  or  work  and  for  any  money  that  he  was 
out,  and  that  he  would  pay  him  interest  on  any  money 
that  he  furnished,  and  that  he  directed  him,  at  different 
times,  to  keep  a  strict  account  of  all  moneys  he  paid 
out.  The  plaintiff  testifies  that  there  was  no  partner- 
ship in  the  business,  and  that  he  never  agreed,  at  any 
time,  that  the  defendant  should  have  or  own  any  part 
of  the  property,  and  that  the  agreement  was  that  they 
would  sell  the  property  and  pay  his  debts,  and  that 
what  remained,  after  discharging  his  indebtedness, 
should  belong  to  him.  All  expenses  were  to  be  paid 
out  of  the  proceeds  of  the  property.  The  evidence  of 
the  defendant  shows  that  all  expenses  of  every  kind 
pertaining  to  the  business,  including  board  and  travel- 
ing expenses,  were  paid  out  of  the  plaintiff 's  property. 
The  defendant 's  expenses  of  every  kind  connected  with 
the  business  were  so  paid.  The  defendant  usually 
handled  the  money  and  made  the  sales  of  the  property. 
We  believe  that  he  does  not  claim  to  have  expended 
a  cent  that  was  not  repaid  to  him.  The  plaintiff  con- 
tends and  testifies  that  he  told  the  defendant,  at  the 
beginning,  that  he  would  pay  him  for  his  trouble  and 
work,  and  he  is  willing  that  the  defendant  be  allowed 
for  the  value  of  his  services.  On  the  other  hand,  the 
defendant  contends  that,  at  first  there  was  a  partner- 
ship between  him  and  the  plaintiff,  and  that  they  were 
to  manage  the  business  jointly  and  pay  the  plaintiff's 
debts,  and  the  running  expenses  of  the  business,  and 
that  what  was  left,  after  doing  so,  was  to  be  divided 
equally  between  them;  but  that  after  payments  had 
been  made  on  his  note  and  mortgage  in  November, 
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1909,  so  that  it  was  reduced  to  $6,218.22,  it  was  agreed 
between  him  and  the  plaintiff  that  the  defendant  should 
have  and  accept  the  1,960  ewes,  28  bucks  and  55  tons  of 
hay  that  were  subsequently  sold  to  Baxter  &  Johnson, 
in  payment  of  the  said  balance  due  him  on  his  said 
note  and  mortgage,  and  that  he  obtained  title  to  said 
property  in  that  manner.  He  testifies  to  his  said  con- 
tention, but  he  is  not  corroborated  in  relation  thereto 
by  any  witness,  or  by  any  circumstances.  The  plain- 
tiff, by  his  evidence,  denies  said  alleged  facts  claimed 
and  testified  to  by  the  defendant,  and  asserts  that  there 
was  no  partnership  between  him  and  the  defendant, 
and  that  he  did  not  turn  over  said  sheep  and  hay  in 
payment  of  said  note  and  mortgage,  or  at  all.  Neither 
of  the  parties  is  impeached,  and  we  are  unable  to  deter- 
mine which  one  of  them  has  testified  to  the  truth. 

1,  2.  It  being  an  admitted  facts  that  the  sheep  be- 
longed to  the  plaintiff  on  November  9,  1908,  there  is  a 
prima  facie  presumption  that  the  title  to  said  sheep 
continued  to  be  in  him  on  November  15,  1909.  In  his 
law  of  Presumptive  Evidence  (2  ed.),  page  210,  Mr. 
Lawson  says : 

**When  a  person  is  proved  to  be  the  owner  of  per- 
sonal property  with  the  present  right  of  possesion,  the 
presumption  is  that  he  continues  to  be  the  owner,  with 
the  right  of  possession,  until  there  is  evidence  that  he 
has  parted  with  that  ownership  or  right  of  possession, 
and  the  mere  fact  that  the  property  is  in  the  possession 
of  another,  with  his  consent,  does  not  raise  a  legal  pre- 
sumption of  change  of  title  so  as  to  shift  the  burden 
of  proof  upon  the  original  owner,  to  show  that  he 
retains  his  right  of  property  and  his  right  of  possession 
therein. ' ' 

Section  799,  subdivision  33,  L.  0.  L.,  declares  it  to 
be  a  disputable  presumption  ' '  that  a  thing  once  proved 
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to  exist  oontiniies  to  exist  as  long  as  is  usual  with 
things  of  that  nature."  Section  793,  L.  0.  L.,  declares 
presumptions  to  be  evidence.  See,  also,  16  Cyc,,  pp. 
1052, 1055.  This  presumption  aids  the  plaintiff  on  this 
point  The  evidence  of  the  plaintiff  is  entitled  to  the 
same  weight  that  the  testimony  of  the  defendant  is, 
and  hence  we  find  that  the  defendant  has  failed  to 
make  out  his  contention  that  said  property  was  turned 
over  to  him  in  payment  of  said  note  and  mortgage. 
We  find,  also,  that  the  title  to  said  property  continued 
in  the  plaintiff  until  it  was  sold  to  Baxter  &  Johnson 
on  November  15,  1909,  and  that  the  proceeds  of  said 
sale  belonged  to  the  plaintiff,  subject,  however,  to  the 
payment  of  the  balance  then  owing  to  the  defendant 
upon  said  note  and  mortgage. 

The  defendant  sold  said  sheep  and  hay  to  Baxter  & 
Johnson  for  the  aggregate  sum  of  $10,400.  Of  this 
sum  $550,  the  price  of  the  hay,  was  paid  to  the  defend- 
ant in  cash,  and  $9,858  thereof,  the  price  of  the  ewes 
and  bucks,  was  not  paid;  but  Baxter  &  Johnson  exe- 
cuted to  the  defendant  a  note  for  that  amount/  bearing 
interest,  and  secured  its  payment  by  a  mortgage  upon 
said  sheep.  Said  note  and  mortgage  were  made  pay- 
able to  the  defenda/nt.  At  the  date  of  the  sale  of  said 
sheep  and  hay  to  Baxter  &  Johnson,  the  plaintiff  owed 
the  defendant  on  said  note  and  mortgage,  executed  to 
him  as  stated  supra,  a  balance  of  $6,218.22,  and  no 
more.  Deducting  said  sum  of  $6,218.22  Jrom  the  said 
sum  of  $10,400,  the  amount  of  the  proceeds  of  said 
sale,  there  remained  of  said  proceeds  in  the  hands 
of  the  defendant,  belonging  to  the  plaintiff,  after  dis- 
charging what  the  plaintiff  then  owed  the  defendant, 
as  stated  supra,  the  sum  of  $4,181.78.  We  hold  that 
this  balance  belonged  to  the  plaintiff  at  the  date  of  said 
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sale.    Beferring  in  his  evidence  to  this  balance  of 
$4,181.78  the  defendant  says: 

**If  I  ever  get  the  money  from  Baxter  &  Johnson  (on 
the  mortgage)  it  will  represent  what  I  make  oat  of 
these  sheep.'* 

In  other  words,  if  he  collects  said  mortgage,  he  will 
make  a  clear  profit  out  of  the  business  with  the  plain- 
tiff, amounting  to  $4,181.78. 

3.  The  defendant  admits  that  he  owed  the  plaintiff 
a  balance  of  $160,  which  he  tendered  to  the  plaintiff 
before  this  suit  was  commenced.  Adding  this  to  the 
other  item,  we  find  that  there  was  owing  to  the  plain- 
tiff from  the  defendant  on  November  15, 1909,  after  de- 
ducting the  amount  due  the  defendant  from  the  plain- 
tiff on  said  mortgage  of  November  9,  1908,  a  total 
balance  of  $4,341.78.  However,  we  allow  the  defend- 
ant $1,000  for  his  services  to  the  plaintiff  in  the  busi- 
ness referred  to,  and  this  should  be  deducted  from  said 
sum  of  $4,341.78,  leavifig  still  owing  to  the  plaintiff 
from  the  defendant,  after  allowing  the  defendant  all 
credits  to  which  he  is  entitled,  the  sum  of  $3,341.78  on 
November  15,  1909.  We  find  that  the  defendant,  by 
taking  the  note  and  mortgage  from  Baxter  &  Johnson 
in  his  own  name  and  claiming  to  own  the  whole  thereof, 
and  denying  that  any  part  thereof  belonged  to  the 
plaintiff,  converted  the  same  to  his  own  use. 

4.  A  trust  is  an  equitable  obligation,  either  express 
or  implied,  resting  upon  a  person  by  reason  of  a  confi- 
dence reposed  in  him  to  apply  or  deal  with  property 
for  the  benefit  of  some  other  person,  or  for  the  benefit 
of  himself  and  another  or  others,  according  to  such 
confidence.  It  is  a  holding  of  property,  subject  to  a 
duty  of  employing  it  or  applying  its  proceeds  accord- 
ing to  directions  given  by  the  person  from  whom  it 
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was  derived:  Black *8  Law  Dictionary  (2  ed.),  page 
1175 ;  39  Cyc.  17. 

5.  The  defendant  received  the  hay  and  the  sheep 
in  trust  to  take  care  of  them  and  to  sell  them  and  apply 
the  proceeds  thereof  to  the  payment  of  the  expenses 
of  the  tmst  and  to  the  satisfaction  of  the  amount  due 
the  defendant  from  the  plaintiff  on  said  note  and  mort- 
gage, held  by  the  defendant,  and  to  return  to  the  plain- 
tiff all  of  the  proceeds  of  such  sale  that  remained  after 
paying  said  expenses  and  the  said  indebtedness,  owing 
the  defendant  as  stated  supra.  The  evidence  shows 
that  the  defendant  converted  said  balance  of  $3,341.78 
to  his  own  use.  He  is  properly  chargeable  with  in- 
terest on  said  $3,341.78  from  November  15, 1909,  at  the 
rate  of  6  per  cent  per  annum.  The  note  and  mortgage 
which  he  took  at  that  time  in  his  own  name  from  Baxter 
&  Johnson  doubtless  bears  interest  at  a  greater  rate 
than  that,  but,  under  the  circumstances,  we  will  charge 
him  with  interest  at  the  rate  of  6  per  cent  per  annum. 

6.  The  rule  is  universal  that  courts  of  equity  have 
jurisdiction  to  settle  accounts  whenever  a  fiduciary  re- 
lation exists  between  the  parties  and  the  duty  to  ren- 
der an  account  to  one  of  the  parties  rests  upon  the 
other:  Davis  v.  Hofer,  38  Or.  153,  (63  Pac  56) ;  1  Cyc. 
427;  Warren  v.  Holbrook,  95  Mich.  185  (54  N.  W.  712 
35  Am.  St.  Rep.  554) ;  1  R.  C.  L.  222 ;  1  Ency.  PI.  & 
Pr.  96;  Fowle  v.  Lawrason,  30  U,  S.  (5  Pet)  503  (8 
L.  Ed.  204). 

1  Ency.  PI.  &  Pr.  96,  says : 

''It  may  be  said  generally  that  whenever  there  is 
a  fiduciary  relation,  such  as  that  of  trustee,  agent, 
executor,  etc.,  the  right  to  an  accounting  in  equity 
is  undoubted. ' ' 

In  Fowle  v.  Lawrason,  30  U.  S.  (5  Pet.)  503  (8  L. 
Ed.  204),  Chief  Justice  Marshat.Ti  says,  inter  alia: 
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**In  all  cases  in  which  an  action  of  account  would 
be  the  proper  remedy  at  law,  and  in  all  cases  where 
a  trustee  is  a  party,  the  jurisdiction  of  a  court  of  equity 
is  undoubted.     It  is  the  appropriate  tribunal.'* 

In  Davis  v.  Hofer,  38  Or.  153  (63  Pac.  56),  the  court 
says: 

'  *  The  rule  is  of  universal  application  that  a  court  of 
equity  has  jurisdiction  to  settle  an  account  wherever 
a  fiduciary  relation  exists  between  the  parties  upon 
whom  the  duty  of  keeping  accounts  rests/' 

In  Warren  v.  Holbrook,  95  Mich.  185  (54  N.  W.  712, 
35  Am.  St.  Bep.  554),  the  syllabus  in  part  is: 

'*  Where  defendant,  a  bartender,  is  required  to  keep 
an  accurate  account  of  all  money  received,  and  pay  it 
over  to  plaintiff,  his  employer,  he  occupies  a  fiduciary 
relation;  and  when  he  has  been  guilty  of  a  breach  of 
trust,  in  appropriating  funds  to  his  own  use,  the  plain- 
tiff may  proceed  in  equity  for  an  accounting. ' ' 

1  Cyc.  427,  428,  says : 

**  Courts  of  equity  have  jurisdiction  over  all  trusts 
for  the  purpose  of  compelling  an  accounting,  and  the 
existence  of  any  confidential  or  fiduciary  relation  is 
sufficient  to  invoke  such  jurisdiction,  whenever  the  duty 
arising  out  of  such  relation  rests  upon  one  of  the 
parties  to  render  an  account  to  the  other.  This  em- 
braces not  only  the  supervisory  power  of  such  courts 
over  trust  estates  generally,  but  over  acts  amounting 
to  breach  of  trust  and  fraudulent  conduct  on  the  part 
of  persons  occupying  relations  of  confidence.  In  such 
cases,  it  is  not  necessary  that  the  accounts  should  be 
mutual,  or  that  the  bill  should  be  framed  for  discovery. 
And  it  is  no  objection  that  an  action  at  law  sounding  in 
damages  may  be  brought  for  the  breach ;  the  legal  and 
equitable  remedies  are  concurrent,  and  the  complain^ 
ant  has  his  election.** 

A  person  is  said  to  act  or  to  receive  money  or  con- 
tract a  debt  in  a  fiduciary  capacity  when  the  business 
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which  he  transacts  or  the  money  or  property  which  he 
handles  is  not  his  own  or  for  his  own  benefit,  but  for 
the  benefit  of  another  person  to  whom  he  stands  in  a 
relation  implying  and  necessitating  great  confidence 
and  trust  on  the  one  part  and  a  high  degree  of  good 
faith  on  the  other.  The  term  is  not  restricted  to  techni- 
cal or  express  trusts,  but  includes  such  offices  or  rela- 
tions as  those  of  attorney  at  law,  guardian,  executor, 
broker,  agent,  a  director  of  a  corporation,  etc. :  Black 's 
Law  Dictionary  (2  ed.),  496. 

7.  The  sheep  and  hay  that  the  defendant  received 
from  the  plaintiff,  as  shown  supra,  he  was  to  manage, 
take  care  of  and  sell,  and  he  was  to  apply  the  proceeds 
thereof  to  paying  the  expenses  of  said  business  and 
the  plaintiff's  indebtedness  to  him  and  other  persons, 
and  what  remained,  after  making  such  payments,  it 
was  his  duty  to  deliver  to  the  plaintiff.  It  was  his 
duty  to  keep  an  accurate  account  of  said  business  and 
to  render  an  account  thereof  to  the  plaintiff.  He  was 
acting  in  a  fiduciary  capacity.  We  have  no  doubt  that 
the  court  below,  as  a  court  of  equity,  had  jurisdiction 
to  require  the  defendant  to  render  an  account  and  to 
administer  complete  relief  in  the  premises. 

8.  A  court  of  equity  which  has  obtained  jurisdiction 
of  a  controversy  on  any  ground  or  for  any  purpose 
will  retain  such  jurisdiction  for  the  administering  of 
complete  relief  and  doing  entire  justice  with  respect  to 
the  subject  matter  of  the  dispute.  By  virtue  of  this 
rule,  a  court  of  equity,  when  its  jurisdiction  has  been 
invoked  for  any  equitable  purpose,  will  proceed  to 
determine  any  other  equities  existing  between  the 
parties,  connected  with  the  main  subject  of  the  suit, 
and  grant  all  relief  necessary  to  an  entire  adjustment 
of  such  subject,  provided  it  be  authorized  by  the  plead- 
ings :  See,  16  Cyc.,  pp.  107,  108 ;  Heatherly  v.  Hadley, 
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4  Or.  1 ;  Howe  v.  Taylor,  6  Or.  284 ;  PUpps  v.  Kelly, 
12  Or.  213  (6  Pac  707) ;  Eaynes  v.  Whitsett,  18  Or.  454 
(22  Pac.  1072). 

We  find  that  the  court  below  erred  in  not  rendering 
a  decree  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  recovery  of  $3,341.78,  with  interest 
thereon  from  November  15,  1909,  at  the  rate  of  6  per 
cent  per  annum,  and  for  costs  and  disbursements,  and 
that  the  plaintiff  is  entitled  to  such  a  decree.  The 
decree  of  the  court  below  is  reversed,  and  a  decree  of 
this  court  will  be  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $3,341.78,  and  interest 
thereon  at  the  rate  of  6  per  centum  from  the 
15th  day  of  November,  1909,  and  for  costs  and  dis- 
bursements in  this  court  and  in  the  court  below. 

Bbvebsed.    Dscbbe  Bendbbed. 
BBHBABiNa  Denied. 


Argued  October  27,  reversed  November  24,  rebearing  denied  Deeen- 

ber  15,  1914. 

CAMEEON  V.  PACIFIC  LIME  &  GYPSUM  CO.* 

(144  Pac.  446.) 

BCaster  and  Servant — ^Injuries  to  Servant — ^Factory  Act— Employee^ 
Liability  Act. 

1.  Employers'  liability  law  of  1910  (Laws  1911,  p.  16)  doea  not  ia 
terms  repeal  the  factory  inspection  act  (Laws  1907,  p.  302) ;  but  only 
so  much  thereof  as  is  inconsistent  with  the  employers'  liability  law, 
the  primary  purpose  of  the  factory  inspection  act  being  to  safeguard 
dangerous  machinery,  the  liability  provided  in  Section  8  thereof  being 
based  on  the  neglect  of  the  employer  to  safeguard  any  machinery  or 


*A8  to  the  constitutionality,  application  and  effect  of  the  Federal 
Employers'  Liability  Act,  see  note  in  47  L.  B.  A.  (N.  S.)  38. 

For  contributory  negligence  as  a  defense  to  an  action  based  on  a 
breach  of  the  master's  statutory  duty,  see  note  in  49  L.  B._A.  (N.  S.) 
526. 
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the  use  of  it  after  receipt  of  notice  to  guard  it,  but  when  the  injury 
is  the  proximate  result  of  an  omission  to  guard,  and  there  is  a  lia- 
biUtj  concerning  matters  in  conflict  with  the  Employers'  Liability 
Act,  the  latter  controls,  and  the  limitation  of  liabUity  contained  in 
the  factory  inspection  act  has  no  application. 

ICMter  and  Berraat— Injuries  to  Servant— Dangefone  Iffadiinery— 
Failure  to  Protect— Employenf  LUbiUty  Act. 

2.  Employers'  Liability  Act  of  1910  is  not  limited  to  construction 
work,  but  applies  also  to  factories  and  mills,  including  failure  of 
owners  to  protect  dangerous  machinery. 

Deatli — Of  Servant — ^Employem^  Liability  Act — Amount  Becoverable. 

8.  Employers'  Liability  Act  of  1910  (Laws  1911,  p.  17),  Section 
4,  removes  the  limitation  of  recovery  in  an  action  for  death  of  a 
servant,  brought  under  such  act,  prescribed  in  eases  of  wrongful 
death  by  Section  380,  L.  O.  L. 


Haster  and  Servant— Injuries  to   Servant— Defective  Apiilianc< 
Unguarded  Machinery. 

4.  Where,  in  an  action  for  injuries  to  a  servant  by  his  foot  and 
leg  becoming  caught  in  an  unguarded  conveyor  in  a  gypsum-mill,  the 
complaint  alleged  that  the  conveyor  could  and  should  have  been  cov- 
ered, without  interfering  with  its  efficiency,  and  would  have  secured 
protection  to  plaintiff,  which  allegation  was  specifically  denied  in  the 
answer,  and  the  jury  during  the  trial  visited  the  premises,  at  which 
time  the  conveyor  was  covered,  evidence  that  it  was  covered  after 
the  accident  was  admissible. 

Master  and  Servant — ^Injuriea  to  Servant— Employen'  LiablUtj  Act — 
Defeneee— Contributory  Negligence— Damagea 

5.  In  an  action  for  injuries  to  a  servant  under  Employers'  Lia- 
bility Act  of  1910,  contributory  negligence  is  not  a  defense,  but  may 
bo  considered  in  fixing  damages. 

Damages— Personal  Injury— ^Evidence— Defendant  Protected  by  ia- 


e.  Where,  in  an  action  for  injuries  to  a  servant,  plaintiff's  counsel 
intentionally  pursued  a  witness  on  recross-ezamination  until  he  ob- 
tained an  answer  disclosing  that  defendant  carried  employers'  lia- 
bility insurance  covering  the  accident,  the  admission  of  such  evidence 
over  objection  was  error. 

From  Baker:  Gustav  Anderson,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Eaein. 

This  is  an  action  by  Boy  E.  Cameron,  against  the 
Pacific  Lime  &  Gypsum  Company,  a  corporation,  for 
personal  injuries.  The  defendant  was  the  owner  and 
operator  of  a  plaster-mill  for  milling  a  product  of 
gypsum  rock;  the  rock  being  subjected  to  great  heat 
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and  reduced  to  a  powder.  Machinery  is  operated  in 
a  room  about  100  feet  long,  and  the  gypsum  is  carried 
from  the  hot-pits  by  means  of  conveyors  constructed 
about  18  inches  from  the  floor.  A  steel  spiral  attached 
to  a  shaft  inclosed  in  a  steel  case  removes  the  gypsum 
from  said  hot-pits  through  openings  regulated  by  slid- 
ing doors.  Plaintiff's  labor  consisted  in  attending 
said  hot-pits  and  the  conveyor.  At  the  time  of  the 
injury  his  foot  and  leg  were  caught  by  said  revolving 
conveyor  and  crushed,  bruised  and  burned,  whereby  he 
lost  the  limb.  It  is  alleged  in  the  complaint  that  said 
conveyor  should  have  been  covered  and  made  safe  for 
plaintiff's  working  thereat;  that  it  was  open  and  ex- 
posed and  involved  great  risk  and  danger  to  him.  The 
action  was  tried  by  a  jury,  and  a  verdict  rendered  for 
plaintiff  in  the  sum  of  $12,888.  From  a  judgment 
thereon  defendant  appeals. 

Revebsed.    Behbabinq  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  John  L.  Rand  and  Mr.  William  J.  Claassen. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  McColloch  d  McColloch. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

At  the  trial  defendant  moved  the  court  for  an  order 
requiring  the  plaintiff  to  elect  whether  he  would  pro- 
ceed with  the  trial  under  the  factory  inspection  law 
of  1907  or  under  the  employers'  liability  law  of  1910. 
This  motion  was  denied  by  the  court,  which  is  assigned 
as  error.  The  purpose  of  the  factory  inspection  act 
(Laws  of  1907,  p.  302)  was  primarily  intended  to  effect 
a  safeguard  of  all  dangerous  machinery  through  the 
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inspection  thereof  by  the  labor  commissioner.  A 
penalty  is  provided  for  disregarding  its  provisions  or 
a  violation  thereof.  It  also  provides  for  a  liability 
against  the  person  who  neglects  to  safeguard  any 
machinery  or  omits  to  comply  with  any  of  the  provi- 
sions of  the  act,  limiting  the  liability  in  snch  case  to 
$7,500.  The  act  does  not  expressly  provide  any  new 
defenses,  but  eliminates  the  defense  of  assumed  risk, 
as  decided  in  Hill  v.  Saugested,  53  Or.  178  (98  Pac. 
524,  22  L.  R.  A.  (N.  S.)  634,  note).  See,  also,  Love  v. 
Chambers  Lumber  Co.,  64  Or.  129  (129  Pac  492).  The 
employers'  liability  law  seems  to  cover  some  of  the 
same  matters  provided  for  in  the  factory  act,  namely : 

"All  owners  *  *  engaged  in  the  *  *  operation  of 
any  machinery  •  •  shall  see  that  •  •  all  dangerous 
machinery  shall  be  securely  covered  and  protected  *  * 
and  generally,  all  owners,  *  *  having  charge  of,  •  * 
any  work  involving  a  risk  •  •  to  the  employees  •  • 
shall  use  every  •  •  care  •  *  for  the  protection  •  • 
of  life  and  limb.  •  •  » * 

Evidently  the  purpose  of  that  act  contemplated  not 
only  the  protection  of  laborers  in  construction  work, 
but  makes  the  law  broad  enough  to  include  laborers 
in  factories  and  mills  wherever  machinery  is  used. 
Prior  to  the  enactment  of  the  factory  inspection  act, 
by  Section  380,  L.  O.  L.,  a  limitation  was  placed  upon 
the  right  of  recovery  of  damages  for  personal  injuries 
in  the  case  of  death;  but  in  cases  of  personal  injury 
not  resulting  in  death  the  amount  of  the  recovery  was 
unlimited,  and  remained  the  rule  until  the  enactment 
of  the  factory  inspection  act  of  1907.  Section  8  of 
that  act  provides : 

*'Any  person,  firm,  corporation  or  association  who 
violates  or  omits  to  comply  with  any  of  the  foregoing 
requirements  or  provisions  of  this  act,  and  such  viola- 

78  Or.— 88 
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tion  or  omission  shall  be  the  approximate  cause  of  any 
injury  to  any  employee,  shall  be  liable  in  damages  to 
any  employee  who  sustains  injuries  by  reason  thereof ; 
provided,  the  amount  of  damages  which  any  one  person 
may  recover  •  •  is  hereby  expressly  limited  to  the 
sum  of  $7,500. '• 

Section  9  provides; 

**No  action  for  the  recovery  of  compensation  for 
injury  under  this  act  shall  be  maintained  unless  notice 
of  the  time,  place  and  cause  of  injury  is  given  to  the 
employer  within  six  months,  and  the  action  is  com- 
menced  within  one  year  from  the  occurrence  of  the 
accident  causing  the  injury.*' 

If  the  requirements  of  Section  9  are  not  complied 
with,  then  the  failure  to  comply  with  the  requirements 
of  the  act  cannot  be  proved  as  a  basis  of  recovery  un- 
less the  same  facts  would  be  competent  under  the  com- 
mon law  or  some  other  statute;  and,  if  the  action  is 
not  brought  thereunder,  the  limitation  therein  provided 
can  have  no  application.  In  the  Employers'  Liability 
Act  the  limitation  provided  by  Section  380,  L.  O.  L., 
was  expressly  removed  so  that  now,  when  the  remedy 
is  at  common  law  or  under  the  Employers'  Liability 
Act,  the  amount  of  recovery  is  unlimited.  The  Elm- 
ployers '  Liability  Act  specifically  enumerates  what  are 
to  be  safeguarded,  to  wit : 

**  •  •  In  the  construction  *  *  or  operation  of  any 
machinery  (the  owner)  *  *  shall  see  that  all  *  •  ma- 
terial (used)  •  *  shall  be  carefully  selected;  *  •  all 
scaffolding  *  *  shall  be  constructed  to  bear  four  times 
the  maximum  weight  to  be  sustained ;  •  •  all  scaffold- 
ing •  *  20  feet  from  the  ground  *  *  shall  be  secured 
from  swaying;  *  *  all  dangerous  machinery  shall  be 
securely  covered ;  *  *  all  shafts  •  •  shall  be  inclosed ; 
•  *  all  machinery  •  *  shall  *  *  be  provided  with  a 
system  of  communication;  *  *  and  generally,  all 
owners  *  *  having  charge  of  *  *  any  work  involving 
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a  risk  or  danger  •  •  shall  use  every  •  *  care  *  *  for 
the  protection  *  *  of  life.  •  •  '' 

1.  Thus  we  see  that  it  not  only  relates  to  construc- 
tion work,  but  includes  mills  and  factories.    It  also 
eliminates  the  defenses  of  negligence  of  fellow-labor- 
ers, assumed  risk,  and  contributory  negligence  as  a 
complete  defense,  although  the  last  may  be  shown  in 
reduction  of  damages.     The  Employers'  Liability  Act 
does  not  in  terms  repeal  the  factory  inspection  act,  but 
so  much  of  it  as  is  inconsistent  therewith.    In  the  for- 
mer the  primary  purpose  of  the  act  was  to  safeguard 
dangerous  machinery,  and  the  liability  provided  in 
Section  8  is  on  account  of  the  neglect  of  the  employer 
to  safeguard  any  machinery  or  for  using  the  same  after 
having  received  notice  to  guard  it.    Where  the  injury 
is  the  proximate  result  of  such  omission  to  safeguard, 
there  is  liability;  but  in  matters  conflicting  with  the 
Employers'  Liability  Act  the  latter  will  control.    The 
limitation  under  the  former  act  can  apply  only  to  ac- 
tions expressly  provided  for  thereunder:  See  Rogers 
V.  Portland  Lumber  Co.,  54  Or.  390  (102  Pac.  601,  103 
Pac.  514).    In   this   case   the  action   was   expressly 
brought  under  the  Employers'  Liability  Act,  and  the 
defendant  was  not  prejudiced  by  the  denial  of  his  mo- 
tion to  require  plaintiff  to  elect  under  which  statute  he 
would  proceed.    Defendant  admits  in  his  brief  that 
the  action  was  not  brought  under  the  1907  statute,  nor 
was  the  complaint  sufficient  to  maintain  the  action 
thereunder ;  and  plaintiff 's  remedy  was  not  exclusively 
under  the   common   law,  as  insisted   by  defendant's 
counsel,  nor  could  the  common-law  defenses  be  urged 
thereto,  they  being  expressly  excluded  by  the  terms  oi 
the  Employers'  Liability  Act,  the  title  of  which  clearly 
indicates  that  it  is  intended  to  include  mills  and  fac- 
tories, reading: 
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"An  act  providing  for  the  protection  and  safety 
of  persons  engaged  in  the  constmction,  repairing,  al- 
teration, or  other  work,  npon  buildings,  bridges,  via- 
ducts, tanks,  stacks,  and  other  structures,  or  engaged  in 
any  work  upon  or  about  electric  wires,  or  conductors  or 
poles,  or  supports,  or  other  electrical  appUances  or  con- 
trivances  carrying  a  dangerous  current  of  electricity; 
or  about  any  machinery  or  in  any  dangerous  occupa- 
tion, and  extending  and  defining  the  liability  of  em- 
ployers in  any  or  all  acts  of  negligence  or  for  injury 
or  death  to  their  employees,  and  defining  who  are  the 
agents  of  the  employer,  and  declaring  what  shall  not 
be  a  defense  in  actions  of  employees  against  employers, 
and  prescribing  a  penalty  for  a  violation  of  the  law." 

The  text  of  the  act  conveys  the  same  idea.  The 
general  clause  in  the  last  part  of  the  first  section  shows 
a  purpose  to  apply  not  only  to  construction  work,  but 
to  the  operation  of  permanent  plants. 

2.  Defendant  insists  that  the  factory  act  relates  only 
to  mills  and  factories,  and  that  the  Employers '  Liabil- 
ity Act  applies  exclusively  to  construction  work;  that 
plaintiff's  cause  of  action  as  shown  by  the  complaint 
is  for  the  injuries  received  in  a  mill  or  factory,  and 
that  no  remedy  exists  under  the  employers*  liability 
law  therefor ;  and  that  the  omission  to  make  sufficient 
allegations  to  bring  it  under  the  factory  inspection  act 
necessarily  makes  his  remedy  under  the  common  law. 
This  construction  might  be  tenable  if  he  were  correct 
in  the  assertion  that  the  Employers*  Liability  Act  ap- 
J)lies  only  to  construction  work ;  but,  as  we  have  seen, 
this  statute  is  broad  enough  to  include  factories  and 
mills.  The  defenses  pleaded  by  the  answer  are  only 
admissible  under  the  common  law,  and  therefore  are 
entitled  to  no  consideration. 

3.  By  Section  4  of  the  Employers*  Liability  Act  the 
limitation  of  recovery  under  Section  380,  L.  0.  L.,  is 
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remaved  in  a  case  resulting  in  death.  The  recovery 
under  the  factory  act  which  is  limited  is  for  a  violation 
or  omission  to  comply  with  the  requirements  thereof  in 
case  the  injury  is  the  proximate  cause  of  such  omission 
or  violation.  In  this  case  the  injury  is  not  predicated 
upon  such  violation  or  omission. 

4.  Defendant  urges  that  error  was  conunitted  in  per- 
mitting the  plaintiff  to  prove  that  the  conveyor  was 
covered  after  the  accident.  The  evidence  tended  to 
show  that  the  jury  during  the  trial  visited  the  premises 
where  the  injury  occurred,  and  Ht  that  time  the  con- 
veyor was  covered,  and  not  in  the  condition  it  was  at 
the  time  of  the  accident.  Also,  the  complaint  alleges 
that  the  conveyor  could  and  should  have  been  covered 
and  protected  and  made  safe  without  any  interference 
with  the  efficiency  of  the  machine,  and  would  have  se- 
cured protection  to  the  life  and  limb  of  plaintiff.  This 
allegation  of  the  complaint  is  generjilly  and  specifically 
denied  in  the  answer,  which  made  an  issue  the  burden 
to  prove  which  was  upon  plaintiff.  Defendant  in  his 
brief  concedes  that  it  is  admissible  to  prove  repairs  or 
alterations  upon  the  machinery  after  the  accident. 
*' Where  it  is  alleged  by  the  plaintiff  that  the  machin- 
ery could  be  safeguarded  and  denied  by  the  defendant, 
then  such  evidence  of  repairs  is  admissible;  (3)  where 
the  machinery  or  appliances  have  been  inspected  by  the 
jury,  for  the  purpose  of  explaining  to  the  jury  the 
condition  of  the  machinery  at  the  time  of  the  accident ; 
(4)  where  the  defendant  has  alleged  that  he  did  pro- 
vide the  best  appliances  obtainable,  then  such  evidence 
is  admissible  upon  that  issue."  This  case  did  involve 
these  issues;  and  all  of  these  exceptions  make  proof 
of  repair  admissible,  and  there  is  no  merit  in  the  ex- 
ceptions. 
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The  proof  of  negligence  in  failing  to  cover  the  con- 
veyor was  sufficient  to  require  that  issue  to  be  pre- 
sented to  the  jury,  and  the  motions  for  nonsuit  and  for 
a  directed  verdict  were  properly  denied. 

5.  We  having  already  determined  that  the  action 
is  properly  brought  under  the  Employers'  Liability 
Act,  contributory  negligence  is  not  a  defense,  but  may 
be  taken  into  consideration  by  the  jury  in  fixing  the 
amount  of  damages. 

As  to  exception  5,  that  the  court  erred  in  ()ermitting 
plaintiff  to  give  testimony  that  other  kinds  of  cover 
for  the  conveyor  than  that  provided  by  the  defendant 
were  practicable,  such  testimony  was  not  prejudicial. 
The  defendant  having  denied  that  any  covers  could  be 
used  without  destroying  the  efficiency  of  the  machines, 
and  it  not  being  contended  that  there  were  any  covers 
in  use  at  the  time  of  the  accident,  the  evidence  was  ad- 
missible. 

6.  Concerning  exception  6  as  to  the  action  of  plain- 
tiff's counsel  in  securing  from  a  witness  a  statement 
which  disclosed  that  defendant  carried  indemnity  in- 
surance, when  counsel  for  plaintiff  asked  the  question 
and  secured  from  the  witness  that  statement,  counsel 
for  defendant  objected,  for  the  reason  that  it  was  in- 
competent, irrelevant  and  inunaterial.  The  cross-ex- 
amination of  the  witness  upon  this  matter  shows  an 
intentional  effort  to  gain  information  about  the  insur- 
ance: 

^  *  Recross-examination. 
**Q.  How  did  you  happen  to  write  this  statement 
down  there  and  sign  itl 
*^A.  I  was  asked  for  the  statement 
*'Q.  By  whoml 
**A.  By  Mr.  Claassen. 

**Q.  How  did  you  happen  to  render  him  a  statemwtt 
**A.  He  asked  me  for  the  information. 


Dec.  1914.]     Camebon  v.  Pacific  Limb  &  Gypsum  Co.    519 


**Q.  Would  you  have  given  any  one  a  statement  that 
came  along  the  river  in  a  rowboat? 

**A.  No,  sir. 

**Q.  How  did' you  happen  to  give  him  the  statement? 

**  (Objected  to  as  incompetent,  irrelevant  and  imma- 
terial). 

*'The  Court:  He  may  answer. 

"(Exception  taken  by  counsel  for  defendant,  which 
is  duly  allowed  by  the  court). 

**A.  He  convinced  us  he  was  representing  the  insur- 
ance company. 

**Q.  Did  he  write  it,  or  did  you? 

*  *  A.  Mr.  Claassen  wrote  the  statement.  *  * 

This  court  has  on  several  occasions  criticised  attor- 
neys for  purposely  attempting  to  bring  to  the  knowl- 
edge of  the  jury  some  information  that  defendant  car- 
ried indemnity  insurance  against  damages  by  reasor 
of  accident:  Tuohy  v.  Columbia  Steel  Co.,  61  Or.  55^7 
(122  Pac.  36) ;  Putnam  v.  Pacific  Monthly  Co.,  68  Or. 
36  (130  Pac.  986,  136  Pac.  835,  45  L.  E.  A.  (N.  S.) 
338).    In  the  latter  case  Justice  Bubnett  says : 

*'A  defendant  is  not  to  be  mulcted  because  he  is 
prudent  enough  to  provide  in  advance  by  insurance 
against  adverse  contingencies  in  business. ' ' 

Mr.  Justice  McBbide,  in.  Tuohy  v.  Columbia  Steel 
Co.,  61  Or.  527  (122  Pac.  36),  says: 

*'It  has  been  frequently  held  that  a  willful  attempt 
by  a  plaintiff  in  a  personal  injury  case  to  show  that  the 
defendant  was  protected  by  insurance  constitutes  re- 
versible error.  The  ground  of  this  holding  is  that  a 
knowledge  that  the  defendant  has  such  protection 
might  have  a  tendency  to  render  jurors  careless  as  to 
the  amount  of  the  verdict. ' ' 

And  litigants  are  not  excusable  in  the  face  of  these 
decisions  in  ignoring  them.  In  Shay  v.  Horr,  78  Wash. 
669  (139  Pac.  605),  it  is  said: 


520  Cameron  v.  Pacipic  Lime  &  Gypsum  Co.     [73  Or. 

**It  is  evident  that,  notwithstanding  the  rulings  of 
this  court,  counsel  for  respondent  and  his  witnesses  in- 
tended the  jury  should  fully  realize  th^t  appellant  was 
protected  by  some  form  of  insurance.  That  their  ef- 
forts to  do  so  constitute  prejudice  and  reversible  error 
cannot  be  denied  under  the  previous  rulings  of  this 
court. '  * 

Thus  we  find  that  plaintiff  committed  reversible 
error  in  persisting  that  the  witness  say  that  Claassen 
wanted  the  information  for  the  insurance  company. 

Defendant  also  excepts  to  the  refusal  of  the  court 
to  give  the  instructions  requested  by  him.  These  re- 
quests are  all  applicable,  if  at  all,  under  the  defend- 
ant's theory  that  the  case  should  be  tried  under  the 
common  law,  and  not  under  the  Employers'  Liability 
Act ;  and,  this  court  having  held  that  this  case  properly 
proceeded  under  the  latter,  the  requested  instructions 
were  not  pertinent,  and  the  instructions  given  by  the 
court  were  proper  for  the  same  reason. 

For  the  error  in  producing  before  the  jury  evidence 
that  the  company  was  carrying  insurance,  the  judg- 
ment of  the  lower  court  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  Remanded.    Rbhbabinq  Denied. 

Mb.  Justice  McNaby  dissents. 
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Argued  Oetober  27,  affirmed  November  24,  rehearing  denied  Decem- 
ber 15,  1914. 

COLEMAN  V.  LA  GEANDE.^ 

(144  Pae.  468.) 

06ii8titational  Law— Adoirtion  of  OoDBtttatlon— Effect  of  Prior  Law—- 
loltiatiYe  Charter— Liability  to  Suit. 

1.  Article  IV,  Section  la,  of  the  Constitution,  confers  the  initia- 
tive and  referendum  powers  upon  the  legal  voters  of  every  muni- 
cipality, and  Article  XI,  Section  2,  empowers  the  legal  voters  of 
every  city  to  enact  and  amend  their  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  State  of  Oregon.  Article  I, 
Section  10,  of  the  Constitution,  provides  that  every  man  shall  have 
remedy  by  due  course  of  law  for  injury  to  his  person,  property,  or 
reputation.  Section  358,  L.  O.  L.,  gives  a  right  of  action  against 
public  corporations,  except  counties,  for  injury  to  the  rights  of  the 
plaintiff  arising  from  some  act  or  omission  of  the  public  corporation. 
The  principle  of  this  act  was  in  force  when  the  Constitution  was 
adopted.  Held,  that  the  remedy  given  by  Section  358,  L.  O.  L.,  was 
comprehended  within  Article  I,  Action  10,  and  therefore  the  power 
of  a  municipality  to  adopt  its  charter  under  the  initiative  was  sub- 
ject to  such  right  of  action. 

GOnstitational  Law — Cen8tnictioii->I>iffereiit  SectioxiB. 

2.  The  different  sections  of  the  Constitution  must  be  construed 
together. 

Municipal  OorporatioiuK— Actioiu  Against  Olty — Charter  ProTiaions. 

3.  The  provisions  of  the  charter  of  La  Grande  that  the  city  may 
sue  and  be  sued,  plead  and  be  impleaded,  defend  and  be  defended 
in  all  courts  of  justice  and  in  all  actions,  suits  or  proceedings  embrace 
the  right  to  bring  any  action  against  the  city  that  could  have  been 
brought  under  the  law  as  it  existed  at  the  adoption  of  the  charter. 

Municipal  Corporations — ^Legislatiye  Control — Initiatiye  Charter. 

4.  By  granting  to  the  people  of  a  municipality  the  power  to  enact 
and  amend  their  charter  and  local  laws,  the  state  did  not  surrender 
its  sovereignty  as  to  such  municipalities,  but  in  matters  of  general 
concern  and  those  beyond  the  boundary  of  the  municipalities,  the 
cities  are  amenable  to  the  general  law. 

Mnnlclpal  Corporations — ^Waterworks  System — suability — NegUgenca. 

5.  A  city  waterworks  system,  operated  by  the  city  for  profit,  be- 
longs to  it  in  its  proprietary,  not  governmental,  capacity,  and  the| 
city  is  liable  for  negligence  in  the  construction  or  maintenance 
thereof. 

[As  to  liability  of  municipality  for  negligence  or  misconduct 
of  officers  or  agents,  see  notes  in  53  Am.  Dec.  320;  30  Am.  St. 
Bep.  376.] 

*As  to  the  liability  of  a  municipal  corporation  for  tort  in  connection 
with  waterworks  system,  see  notes  in  61  L.  B.  A.  58  and  25  L.  B.  A. 
(K.  8.)  239.  Bepobteb. 
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Appeal  and  Error— HannleBS  Error— IiiBtnictioiiJi — Cure  by  Verdict 

6.  Error  in  initructing  the  jury  as  to  contributory  negligence  and 
assumption  of  risk  in  an  action  under  the  Employers'  liability  Act 
(Laws  1911,  p.  16),  is  not  prejudicial  to  plaintiff,  where  the  instruc- 
tions directed  a  verdict  for  defendant  if  the  jury  found  either  con- 
tributory negligence  or  assumption  of  risk  and  the  jury  rendered  a 
verdict  for  plaintiff. 

Appeal  and  Error— Bevlew— Verdict. 

7.  The  amount  of  damages  awarded  by  the  jury  will  not  be  re- 
viewed, where  no  exceptions  were  taken  to  the  rulings  or  instructions 
as  to  the  measure  of  damages,  especially  under  Article  VII,  Section 
3,  of  the  Constitution,  providing  that  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  unless  the  court  can  affirma- 
tively say  there  was  no  evidence  to  support  the  verdict. 

From  Union:  John  W.  Knowlbs,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Bean*. 

This  is  an  action  by  C.  N.  Coleman  against  the  City 
of  La  Grande,  a  municipal  corporation,  for  damages 
against  the  defendant  city.  The  cause  was  tried  be- 
fore the  court  and  jury,  and  the  verdict  and  judgment 
rendered  in  favor  of  the  plaintiff  for  $1,000.  Both 
parties  appeal.  The  gist  of  the  complaint  is  that  on 
July  7, 1913,  the  plaintiff  was  employed  by  the  defend- 
ant as  a  common  laborer  in  excavating  a  trench  about 
five  feet  deep  for  a  water  main  on  Jefferson  Avenue 
in  the  City  of  La  Grande,  as  a  part  of  the  city  water 
system  from  which  the  municipality  derived  an  income ; 
that  the  defendant,  acting  by  its  officers,  agents  and 
superintendents,  negligently  failed  in  its  duty  to  ex- 
cavate, crib,  brace,  wall  or  shore  up  the  sides  of  the 
ditch  or  inspect  the  work  so  as  to  make  the  place  where 
the  plaintiff  worked  reasonably  safe,  and  omitted,  to 
warn  the  plaintiff  of  the  dangerous  condition  thereof 
on  account  of  which  the  trench  caved  in  upon  the  plain- 
tiff, injuring  him  permanently  to  his  damage  in  the 
sum  of  $25,000. 

The  defendant  filed  a  general  demurrer  to  the  com- 
plaint.   This  being  overruled,  it  answered,  admittin^f 
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the  employment  of  the  plaintiff,  denying  any  negligence 
on  the  part  of  the  defendant,  and  pleading  assumption 
of  risk  and  contributory  negligence  on  the  part  of  the 
plaintiff.  The  reply  put  in  issue  the  new  matter  of 
the  answer.  Apfibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  8.  Hodgin. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Cochran  <6  Eberhard,  with  oral  arguments  by 
Mr.  George  Cochran  and  Mr.  Colon  R.  Eberhard. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  Upon  the  trial  defendant's  counsel  objected  to  the 
introduction  of  any  evidence  for  the  reason  that  the 
city  was  not  liable  in  such  an  action  under  its  charter. 
The  court  overruled  the  objection,  and  the  defendant 
duly  saved  an  exception.  At  the  close  of  the  plaintiff's 
case  counsel  for  the  city  moved  for  a  nonsuit  upon  the 
same  grounds.  The  motion  was  denied.  The  defend- 
ant upon  this  appeal  relies  upon  one  question  only.  It 
maintains  that  the  city  is  exempt  from  liability  in  such 
an  action  under  its  charter.  The  charter  of  the  City 
of  La  Grande  was  adopted  by  the  people  of  the  city 
under  the  provisions  of  Article  IV,  Section  la,  of  the 
Constitution,  which  provides  in  part  as  follows: 

« 

*'The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective  muni- 
cipalities and  districts." 

Article  XI,  Section  2,  of  the  Constitution  is  as  fol- 
lows: 
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'*  Corporations  may  be  formed  under  the  general 
laws,  but  shall  not  be  created  by  the  legislative  assembly 
by  special  laws.  The  legislative  assembly  shall  not 
enact,  amend  or  repeal  any  charter  or  act  of  incorpora- 
tion for  any  municipality,  city,  or  town.  The  legal 
voters  of  every  city  and  town  are  hereby  granted  power 
to  enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  State  of 
Oregon.  *  * 

2.  Sections  357,  358,  L.  0.  L.,  provide  that  except 
as  to  counties  an  action  may  be  maintained  against 
any  public  corporation  in  this  state  in  its  corporate 
capacity,  and  within  the  scope  of  its  authority,  or  *  *  for 
an  injury  to  the  rights  of  the  plaintiff  arising  from 
some  act  or  omission  of  such  other  public  corporation." 
It  is  claimed  by  counsel  for  the  defendant  that  these 
sections  do  not  apply  in  cases  like  the  one  under  con- 
sideration, for  the  reason  that  the  city  is  not  subject 
to  legislative  control ;  in  other  words,  that  the  city  in 
so  far  as  it  relates  to  cases  of  this  kind  is  an  intperium 
in  imperio.  Section  1  of  the  charter  of  the  City  of  La 
Grande  provides  in  part  that  the  City  of  La  Grande 
by  such  name  shall  **  contract  and  be  contracted  with, 
sue  and  be  sued,  plead  and  be  impleaded,  defend  and 
be  defended,  in  all  courts  of  justice  and  in  all  actions, 
suits  and  proceedings  whatsoever.**  Article  I,  Sec- 
tion 10,  of  our  Constitution  ordains,  among  other 
things,  that  **  every  man  shall  have  remedy  by  due 
course  of  law  for  injury  done  him  in  his  person,  prop- 
erty, or  reputation.'*  The  constitutional  provision 
granting  to  the  legal  voters  of  cities  and  towns  the 
power  to  enact  and  amend  their  municipal  charters  is 
subject  to  the  Constitution  and  criminal  laws  of  the 
state;  therefore  Article  I,  Section  10,  would  apply. 
Every  man  would  be  entitled  to  a  remedy  against  a 
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dty  incorporated  by  virtue  of  an  initiative  charter  the 
same  as  against  any  other  mnnicipal  corporation. 
The  principle  that  an  action  may  be  maintained  against 
a  public  corporation,  as  set  forth  in  Section  358, 
L.  0.  L.,  was  enacted  January  7,  1854:  Statutes  of 
Oregon,  1855,  c.  2,  §  4,  p.  168.  It  was  in  force  when  our 
Constitution  became  effective  in  1859.  The  remedy 
provided  for  in  Section  358,  L.  0.  L.,  was  therefore  in 
existence  at  that  time,  and  was  comprehended  in 
Article  I,  Section  10.  The  different  sections  of  the 
Constitution  must  be  construed  together:  Straw  v. 
Harris,  54  Or.  424  (103  Pac.  777) ;  Branch  v.  Albee, 
71  Or.  188  (142  Pac.  598,  600). 

3.  We  do  not  believe  that  the  language  of  the  charter 
of  the  City  of  La  Grande  quoted  above  warrants  the 
conclusion  that  the  people  of  the  city  intended  to  ren- 
der the  municipality  immune  from  such  an  action. 
The  provision  in  regard  to  the  city  suing  and  being 
sued  is  general  in  its  terms,  and  embraces  any  action 
against  the  municipality  that  could  be  brought  under 
the  law  as  it  then  existed. 

4.  By  granting  and  reserving  to  the  people  of  mu- 
nicipalities the  power  to  enact  and  amend  their  char- 
ters and  adopt  local  or  special  laws,  the  state  has  not 
surrendered  her  sovereignty  to  the  municipalities. 
Within  their  boundaries  cities  are  clothed  with  power 
to  regulate  matters  purely  local.  However,  a  city  is 
not  constituted  as  a  sovereignty  as  regards  all  mat- 
ters of  legislation,  but  is  still  to  a  certain  extent  a 
mere  agency  of  the  state  of  which  it  is  a  part.  Beyond 
such  municipal  boundaries  and  in  matters  of  general 
concern  not  pertaining  solely  to  local  municipal  affairs, 
cities  are  amenable  to  the  general  laws  of  the  state 
which  do  not  infringe  upon  the  right  of  cities  to  local 
self-government.    This  is  so  whether  such  laws  are  en 


526  Coleman  t;.  La  Grandb.  [73  Or. 

acted  by  the  legislature  or  by  the  people  of  the  state 
at  large :  Kiernan  v.  Portland,  57  Or.  454  (111  Pac.  379, 
112  Pac.  402,  37  L.  B.  A.  (N.  S.)  339) ;  Thurber  v.  Mc- 
MinnvUle,  63  Or.  410,  415  (128  Pac.  43) ;  Portland  v. 
Nottingham^  58  Or.  1  (113  Pac.  28);  State  ex  reL  v. 
Port  of  Tillamook,  62  Or.  332  (124  Pac.  637,  Ann.  Gas. 
1914C,  483) ;  Schubel  v.  Olcott,  60  Or.  503  (120  Pac 
375) ;  Branch  v.  Albee,  71  Or.  188  (142  Pac.  598,  600) ; 
Kalich  V.  Knapp,  post,  p.  558  (142  Pac.  594) ;  Riggs  v. 
Grants  Pass,  66  Or.  266  (134  Pac.  776) ;  California' 
Oregon  P.  Co.  v.  Grants  Pass  (D.  C),  203  Fed.  173; 
Portland  Ry.,  L.  d  P.  Co.  v.  Portland  (D.  C),  210  Fed. 
667,  672). 

5.  In  Esberg  Cigar  Co.  v.  Portland,  34  Or.  282,  287 
(55  Pac.  961,  963,  75  Am.  St.  Rep.  651, 43  L.  R.  A.  435), 
this  court  said : 

**When  a  special  power  or  privilege  is  conferred 
upon  or  granted  to  a  municipal  corporation,  to  be 
exercised  for  its  own  advantage  or  emolument,  and 
not  as  a  mere  governmental  agency,  it  is  liable  to  the 
same  extent  as  an  individual  or  a  private  corporation 
for  negligence  in  managing  or  dealing  with  the  prop- 
erty rights  or  franchises  held  by  it  under  such  grant" 

Action  may  be  maintained  against  the  City  of  La 
Grande  for  negligence  resulting  in  the  injury  of  an 
employee  while  engaged  in  laying  a  water-pipe  as  a 
part  of  its  system  of  waterworks  which  is  operated  by 
it  for  profit.  Such  a  system  of  waterworks  belongs  to 
the  city  in  its  private  or  proprietary  capacity  rather 
than  in  its  governmental  character,  and  it  is  liable  as 
a  private  proprietor  for  negligence  in  the  construction 
or  maintenance  thereof:  Esberg  Cigar  Co.  v.  Portland, 
34  Or.  282,  287  (55  Pac.  961,  963) ;  Pacific  Paper  Co. 
V.  City  of  Portland,  68  Or.  120  (135  Pac.  871) ;  Blake- 
McFall  Co.  V.  City  of  Portland,  68  Or.  126  (135  Pw. 
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873) ;  Rhobidas  v.  Concord,  70  N.  H.  90  (47  Atl.  82,  85 
Am.  St.  Rep.  604,  51  L.  E.  A.  381,  383).  The  position 
of  the  city  cannot  be  maintained. 

6.  The  plaintiff,  upon  cross-appeal,  contends  that, 
as  the  case  comes  under  the  Employers '  Liability  Act 
(Laws  1911,  p.  16),  the  court  erred  in  instructing  the 
jury  to  the  effect  that  if  they  found  the  plaintiff  was 
guilty  of  contributory  negligence  or  assumed  the  risk 
as  an  incident  to  his  employment,  plaintiff  could  not 
recover.  Among  other  instructions,  the  court  charged 
the  jury  to  the  effect. that  if  they  believed  from  the 
evidence  that  the  defendant  wps  guilty  of  the  negli- 
gence charged  in  the  complaint,  and  that  the  injury 
complained  of  was  the  natural  consequence  of  such 
negligence  and  might  have  been  foreseen  and  reason- 
ably anticipated  as  the  result,  such  negligence  should 
be  regarded  as  the  proximate  cause  of  such  injury. 
The  court  further  charged  the  jury  that  it  is  the  duty 
of  the  master  to  see  that  the  place  where  the  servant  is 
set  to  work  is  reasonably  safe,  and  that  if  they  found 
from  the  testimony  that  the  defendant  or  its  superin- 
tendent knew  that  the  nature  of  the  soil  through  which 
the  ditch  was  dug,  the  depth  of  the  ditch,  and  the 
manner  in  which  it  was  dug,  were  such  as  to  render 
the  sides  of  the  ditch  liable  to  fall  and  dangerous ;  that 
the  superintendent  was  on  the  spot  and  had  an  oppor- 
tunity to  observe  its  condition ;  that  the  ditch  in  which 
the  plaintiff  was  set  to  work  a  short  time  prior  to  the 
injury,  if  any,  was  unsupported  and  not  braced;  and 
that  sufficient  and  suitable  material  was  not  furnished 
by  the  defendant  for  that  purpose — their  verdict  must 
be  for  the  plaintiff,  provided  that  the  plaintiff  did  not 
assume  the  risk  and  was  not  guilty  of  contributory 
negligence.  Under  the  instructions  of  the  court  the 
jury  by  their  verdict  found  in  effect  that  the  plaintiff 
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was  not  guilty  of  any  negligence  contributing  to  his  in- 
jury. They  also  found  that  the  plaintiff  did  not 
assume  the  risk.  These  two  questions  having  been  de- 
cided by  the  jury  in  favor  of  the  plaintiff,  they  are 
both  eliminated  from  the  case.  The  plaintiff  has  no 
reason  to  complain,  and  he  could  not  have  been  preju- 
diced on  account  of  the  instructions  in  regard  to  con- 
tributory negligence  and  assumption  of  risk.  If  the 
jury  had  found  adversely  to  the  plaintiff,  then  the  ques- 
tions referred  to,  which  are  carefully  briefed,  would 
have  been  raised. 

7.  The  only  question  remaining  for  the  jury  to  de- 
termine, they  having  found  that  the  defendant  was 
negligent  and  liable,  was  the  amount  of  damages.  No 
exceptions  were  taken  or  error  alleged  as  to  the  rulings 
or  instructions  relative  to  the  measure  of  damages. 
Especially  should  such  a  rule  be  applied  under  the  pro- 
visions of  Article  VII,  Section  3,  of  the  Constitution. 
'^It  follows  that  the  judgment  of  the  lower  court 
should  be  afl&nned|  and  it  is  so  ordered. 

Affibmbd.    Bbhsabino  Dsnibd. 


Submitted  on  briefs  without  argument  October  24,  affirmed  November 

24,  rehearing  denied  December  15,  1914. 

EEYNOLDS  v.  VINT. 

(144  Pae.  526.) 

Bills  and  Notes— Non-negotiable  Notes — ^Effect  of  Statnte. 

1.  As  to  non-negotiable  notes,  the  law  remains  as  before  adoption 
of  the  act  (Laws  1899,  p.  18)  entitled  "An  act  relating  to  negotiable 
instruments,  being  an  act  to  establish  a  law  uniform  with  the  laws  of 
other  states  on  the  subject";  the  title  limiting  its  operation. 

[As  to  conditions  in  notes  impairing  their  negotiability,  see 
note  in  125  Am.  St.  Rep.  192.  Ab  to  what  is  a  negotiable  noto^ 
see  note  in  Ann.  Cas.  1912D,  4.] 
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Bills  and  Notes — Non-negotiable  Notes. 

2.  A  note  providing  that  whenever  the  payee  deems  it  insecure 
he  may  declare  it  due,  even  before  maturity,  is  non-negotiable. 

Bills  and  Notes— Non-negotiable  Note— B^ease  of  Accommodation 
Maker. 

3.  The  accommodation  maker  of  a  non -negotiable  note,  known  to 
be  such  by  the  payee,  is  entitled  to  the  rights  of  a  surety,  and  a 
release  by  the  payee  of  security  given  by  the  principal  debtor  re- 
leases such  maker  pro  tanto. 

From  Tillamook :  Wbbsteb  Holmes,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Jtjsticb  MgBbide. 

This  is  an  action  by  C.  E.  Reynolds  against  J.  W. 
Vint  and  G.  B.  Lamb  to  recover  the  amount  due  upon  a 
promissory  note,  which  reads  as  follows : 

^'$475.00  Tillamook,  Oregon, 

^^  July  10th,  1912. 
'^For  value  received  I  promise  to  pay  to  the  order 
of  C.  E.  Reynolds,  at  Tillamook,  Oregon,  the  .sum  of 
four  hundred  and  seventy-five  dollars,  in  gold  coin  of 
the  United  States  of  America,  of  the  present  standard 
value,  the  same  to  be  paid  as  follows,  to  wit :  The  sum 
of  $25.00  to  be  paid  each  month,  on  or  before  the  15th 
day  of  the  month,  provided  that  not  less  than  $250.00 
shall  have  been  paid  on  or  before  one  year  from  the 
date  hereof,  but  in  case  the  said  $250.00  shall  have 
been  paid  within  one  year  from  this  date,  no  delin- 
quency shall  be  declared  by  the  holder  of  this  note. 
All  deferred  payments  shall  bear  interest  at  the  rate 
of  seven  per  cent  per  annum.  On  failing  to  make  the 
payments  or  any  of  the  above  payments  as  above  pro- 
vided when  due,  the  holder  of  this  note  at  his  option 
may  declare  the  whole  amount  then  unpaid  due  and 
collectible.  And  in  case  suit  or  action  is  instituted  to 
collect  this  note,  or  any  portion  thereof,  I  promise  to 
pay,  in  addition  to  costs  and  disbursements  provided 
by  statute,  such  additional  sum  as  the  court  may  ad- 
judge reasonable  as  attorney's  fees  in  such  suit  or 
action.  This  note  is  given  for  one  Flanders  20  auto- 
mobilOy  No.  55745,  No.  6579,  and  the  express  condi- 
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tion  of  the  sale  and  purchase  is  such  that  the  title, 
ownership  or  possession  does  not  pass  from  the  said 
C.  E.  Reynolds  until  this  note  is  paid  in  full,  and  the 
said  C.  E.  Reynolds,  or  his  agents,  have  full  power 
to  declare  this  note  due  and  take  possession  of  the 
said  automobile,  for  which  it  is  given,  when  they  deem 
themselves  insecure,  even  before  maturity  of  the  note. 
And  if  I  sell,  loan  or  otherwise  dispose  of  the  above- 
described  machine,  I  hold  myself  liable  to  the  full  pen- 
alty of  the  law,  and  hereby  authorize  the  said  C.  E. 
Reynolds  to  enter  the  premises  wherever  the  said 
machine  may  be.  found  and  take  and  carry  the  same 
away.  And  I  agree  not  to  remove  above-described 
machine  from  the  county  of  Tillamook  without  per- 
mission in  writing  from  the  said  C.  E.  Reynolds,  and 
if  for  any  reason  the  machine  herein  purchased  revert 
to  the  said  C.  E.  Reynolds,  I  hereby  authorize  him,  or 
his  legal  representatives,  to  sell  the  same,  deduct  all 
legitimate  expenses  in  connection  therewith,  and  apply 
the  balance  on  this  note.  Any  balance  remaining  then 
unpaid  I  hereby  acknowledge  as  a  just  debt,  which  I 
agree  to  pay.  J.  W.  Vint. 

''Q.B.  Lamb." 

The  defendant  Lamb  answered,  admitting  the  exe- 
cution of  the  note,  and  alleging  defensively,  in  sub- 
stance, that  he  signed  as  an  accommodation  surety; 
that  he  received  no  part  of  the  consideration  for  the 
note,  and  that  it  was  given  for  the  purchase  price  of 
an  automobile  bought  by  Vint  of  plaintiflF,  and  that 
plaintiff  at  the  time  had  full  knowledge  that  defendant 
Lamb  had  signed  as  surety  only;  that  plaintiff  had 
thereafter  waived  his  security  and  given  his  consent  to 
defendant  Vint  to  dispose  of  and  sell  the  automobile, 
which  was  of  value  sufficient  to  have  liquidated  the 
note.  The  defensive  matter  was  denied,  and  the  par- 
ties went  to  trial.  The  court,  over  the  objection  of 
plaintiff,  admitted  evidence  tending  to  show  that  the 
relations  of  the  parties  were  as  stated  in  defendants^ 
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answer,  and  there  was  also  evidence  tending  to  show 
that  the  value  of  the  automobile  was  greater  than  the 
amount  of  the  note.  The  court  also  instructed  the 
jury  that  if  they  found  plaintiff  had  given  his  consent, 
either  actually  or  by  implication,  to  Vint  to  dispose  of 
the  automobile,  and  thereby  released  it  from  the  lien 
created  by  the  terms  of  the  note,  they  should  offset  the 
value  of  such  security  against  the  amount  claimed  by 
plaintiff.  There  was  a  verdict  and  judgment  for  de- 
fendants, and  plaintiff  appeals. 

Submitted  on  brief  without  arguments  under  the 
proviso  of  Eule  18  of  the  Supreme  Court:  56  Or.  622 
(117  Pac.  xi).  Affirmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  W.  Talmage  and  Mr.  E.  J.  Claussen. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
Sidney  S.  Johnson. 

Opinion  by  Mb.  Chief  Justice  McBride. 

1.  It  seems  to  have  been  assumed  upon  the  trial  that 
this  case  was  governed  by  the  negotiable  instruments 
law  now  in  force  in  this  state  and  in  most  of  the  other 
states  of  the  Union,  but  such  is  not  the  case.  The  title 
of  the  act  (Laws  1899,  p,  18)  is: 

**An  act  relating  to  negotiable  instruments — ^being 
an  act  to  establish  a  law  uniform  with  the  laws  of  other 
states  on  that  subject." 

This  limits  the  operation  of  the  act  to  negotiable 
paper,  and  as  to  notes  which  are  not  of  this  character 
the  law  remains  as  it  was  before  its  adoption :  Selover, 
Neg.  Inst.,  §  2. 
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2.  A  note  providing)  as  the  note  in  snit  does,  that 
whenever  Reynolds  or  his  agents  deem  the  note  inse- 
cure they  shall  have  power  to  declare  it  dne,  even 
before  maturity,  is  non-negotiable :  3  B.  C.  L.  910 ;  HoU 
liday  State  Bank  v.  Hoffman,  85  Kan.  71  (116  Pac.  239, 
Ann.  Cas.  1912D,  1,  35  L.  E.  A.  (N.  S.)  390). 

3.  This  brings  the  case  within  the  rule,  frequently 
announced  by  this  court,  that  an  accommodation  maker, 
known  to  be  such  by  the  payee  of  the  note,  is  entitled 
to  the  rights  of  a  surety,  and  a  release  by  the  holder 
of  a  note  of  a  security  given  by  the  principal  debtor 
releases  the  accommodation  maker  pro  tanto:  Hoffman 
V.  Habighorst,  38  Or.  261  (63  Pac.  610,  53  L.  R.  A.  908). 
The  opinion  last  cited  contains  a  full  citation  of  au- 
thorities upon  this  subject,  and  has  settled  the  law  in 
this  state.  The  evidence  Very  strongly  tends  to  show 
that  plaintiff  knew  that  defendant  Lamb  was  an 
accommodation  maker  merely,  and,  this  being  the  case, 
the  court  did  not  err  in  submitting  the  matter  to  the 
jury. 

The  judgment  is  affirmed. 

Affirmed.    Reheabikg  Denied. 


Argaed  October  26,  af&nned  November  24,  rehearing  denied  Decem- 
ber 15,   1914. 

MOLINE  V.  PORTLAND  BREWING  CO. 

(144  Pac.  572.) 

Landlord  and  Tenant— Assigiiee  of  Lease — ^Liability  to  Lessor. 

1.  The  assignee  of  a  lease  becomes  personally  liable  to  the  lenor 
to  fulfill  all  the  obligations  of  the  lease,  for  the  whole  term,  even 
though  he  does  not  take  possession,  and  cannot  release  himself  from 
liability  without  consent  of  the  lessor. 
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lADdloid  and  Tenant— Action  for  Bent— Awlgn—  of  Leaae    Prima 
Fade  Case. 

8.  A  prima  facie  ease  of  defendant's  liability  to  plaintifF  for  rent 
aa  assignee  of  a  lease  is  made  by  proof  of  plaintifF  leasing  the  prem- 
ises to  G.,  defendant's  possession  of  the  leased  premises,  and  its  subse- 
qnent  leasing  thereof  to  another. 

[As  to  assignment  of  leases  and  respective  rights  and  liabilities 
of  parties,  see  notes  in  10  Am.  St.  Bep.  667;  Ann.  Gas.  1913B, 
889.] 

Landlord  and  Tenant— Assignee  of  Lease — Oronnd  of  Obligation. 

8.  The  assignee  of  a  lease  becomes  liable  to  the  lessor  for  the  rent 
by  reason  of  privity  of  estate,  and  not  by  reason  of  oecnpancy. 

Landlozd  and  Tenant— Liability  for  Bent^-Bnmlng  of  Premises. 

4.  A  tenant  expressly  covenanting,  without  limitation  or  reserva- 
tion, to  pay  rent  for  a  term  of  years,  is  not  released  from  saeh  obliga- 
tion by  destruction  of  the  building  by  accidental  fire. 

[As  to  destruction  of  leased  premises  as  affecting  rights  and 
liabilities  of  lessee,  see  notes  in  94  Am.  Dec.  662;  50  Am.  Bep. 
469;  61  Am.  St.  Bep.  566.  As  to  construction  of  provision  in 
lease  for  termination  of  tenancy  in  ease  of  destruction  of  prem- 
ises, see  note  in  Ann.  Gas.  1913A,  1095.  As  to  right  of  lessee 
to  recover  rent  paid  in  advance  in  case  of  destruction  of  prem- 
ises, see  note  in  Ann.  Gas.  1912B,  1117.] 


Landlord  and  Tenant — ^Assignee  of  Lease — ^Evidence. 

5.  From  possession  by  one,  other  than  the  lessee  of  leased  prem- 
ises, it  is  presumed  in  favor  of  the  lessor,  seeking  to  hold  him  for 
the  rent  as  assignee  of  the  lease,  that  he  is  such  assignee;  and  the 
landlord  is  not  required  in  the  first  instance  to  prove  more. 

Landlord  and  Tenant— Snbleaseea    Inability. 

6.  One  in  possession  of  leased  premises  merely  as  sublessee,  and 
not  as  assignee  of  the  lease,  is  liable  only  to  the  lessee  on  the  sub- 
lease, and  not  to  the  lessor  on  the  original  lease;  there  being  neither 
privity  of  estate  nor  of  contract. 

From  Wasco :  William  L.  Bbadshaw,  Jndge, 

In  Banc.     Statement  by  Mb.  Justigb  Eakin. 

This  is  an  action  by  Minnie  D.  Moline  against  the 
Portland  Brewing  Company,  a  corporation,  to  recover 
rent  On  the  26th  day  of  November,  1910,  S.  S.  Green- 
halgh  entered  into  a  written  lease  with  plaintiff  for 
lots  109,  111  and  113,  block  54,  of  Dalles  City,  for  the 
term  of  two  years  from  December  9, 1910,  at  the  agreed 
rental  of  $80  per  month.    On  the  18th  day  of  April, 
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1911,  Greenhalgh  duly  assigned  said  lease  to  defend- 
ant, and  the  defendant  immediately  released  the  same 
to  Brown  &  Goswick  for  the  remainder  of  said  term  by 
the  following  agreement: 

**This  instrument,  made  and  entered  into  this  18th 
day  of  April,  1911,  by  and  between  the  Portland  Brew- 
ing Company,  hereinafter  called  the  party  of  the  first 
part,  and  Brown  &  Goswick,  hereinafter  called  the  par- 
ties of  the  second  part,  witnesseth :  That,  whereas,  the 
party  of  the  first  part  has  this  day  loaned  to  the  par- 
ties of  the  second  part,  the  sum  of  $1,000,  as  evidenced 
by  the  terms  and  conditions  of  a  certain  promissory 
note  signed  this  day  by  the  parties  of  the  second  part : 
Now,  therefore,  in  consideration  of  said  loan  the  par- 
ties of  the  second  part  hereby  promise  and  agree  that 
during  the  period  beginning  with  this  date  and  expir- 
ing on  December  9, 1912,  the  said  parties  of  the  second 
part  will  handle  and  use  exclusively  the  beer,  both 
draught  and  bottled,  to  be  furnished  by  the  parties  of 
the  first  part  at  the  customary  market  prices.  And  in 
consideration  of  the  rental  payments  to  be  made  by  the 
parties  of  the  second  part,  as  hereinafter  mentioned 
the  party  of  the  first  part  has  rented  and  leased  and 
does  by  these  presents,  rent  and  lease  for  the  period 
of  time  ending  December  9,  1912,  the  buildings  num- 
bered 109,  111  and  113,  East  Front  Street,  The  Dalles, 
Oregon;  and  as  rental  for  the  said  buildings  the  par- 
ties of  the  second  part  promise  and  agree  to  pay  to 
the  said  party  of  the  first  part,  the  sum  of  $80  per 
month  in  advance  commencing  with  the  9th  day  of 
May,  1911.  It  is  further  understood  and  agreed  be- 
tween the  parties  hereto  that  the  provisions  herein 
contained  shall  also  apply  to  the  extension  of  said 
agreement,  which  may  hereafter  be  entered  into  by  the 
parties  hereto.  It  is  further  understood  and  agreed 
that  when  the  above-mentioned  note  shall  be  fully  paid 
according  to  its  terms  and  conditions  by  the  parties  of 
the  second  part  that  the  party  of  the  first  part  will 
make,  execute  and  deliver  to  the  parties  of  the  second 
part  a  bill  of  sale  which  will  convey  to  parties  of  the 
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second  part  the  title  to  all  the  property  which  the  party 
of  the  first  part  has  this  day  purchased  from  S.  S. 
Oreenhalgh,  save  and  except  the  lease  on  said  buildings 
assigned  by  the  said  Greenhalgh.  In  witness  whereof, 
the  parties  hereto  have  hereunto  set  their  hands  and 
seals  this  18th  day  of  April,  1911. 

**  Portland  Brewing  Co., 
*^By  A.  L  Blitz, 

*' Party  of  the  First  Part. 
"Brown  &  Goswick, 

"Parties  of  the  Second  Part.'' 

On  the  21st  day  of  August,  1911,  said  Brown  &  Gos- 
wick sold  their  interest  in  said  business,  and  delivered 
the  premises  to  one  E.  S.  Ward,  paying  defendant  the 
balance  due  upon  his  note.  Said  changes  were  made 
without  the  consent  or  knowledge  of  the  plaintiff,  and 
defendant  refused  to  pay  plaintiff  the  rent  from  said 
premises  for  which  this  suit  is  brought.  Upon  the 
trial  the  verdict  of  the  jury  was  in  favor  of  the  plain- 
tiff for  the  whole  amount  sued  for,  and  defendant  ap- 
peals. Affirmed.    Behearino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Fred  W.  Wilson  and  Mr.  R.  R.  Butler,  with  an  oral 
argument  by  Mr.  Wilson. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Wilson. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  question  to  be  determined  in  this  case  relates 
to  the  obligations  of  the  assignee  of  a  lease.  There 
does  not  seem  to  be  any  conflict  in  the  authorities  bear- 
ing upon  this  subject.    The  assignee  of  a  lease  is  bound 


536  MoLiNB  V,  Portland  Bbewing  Co.  [73  Or. 

to  fulfill  the  obligationB  thereof  according  to  the  tenns 
of  the  leaee. 

**It  is  a  well-settled  rule  that,  by  virtue  of  privity 
of  estate  between  the  assignee  of  a  leasehold  and  the 
lessor,  such  assignee  becomes  personally  liable  to  the 
lessor,  while  he  holds  the  estate  as  assignee,  for  the 
performance  of  the  lessee's  covenants,  which  run  with 
the  leasehold  estate*':  18  Am,  &  Eng.  Ency.  Law  (2 
ed.),  p.  668. 

To  the  same  effect  is  this  provision  in  24  Cyc,  page 
1179: 

**  Where  a  lessee  assigns  his  whole  estate  in  all  the 
demised  premises,  the  assignee  is  liable  to  the  lessor 
for  the  whole  of  the  rent  reserved  in  the  lease. '  * 

The  same  principle  is  applied  in  Culver  v.  Van 
Valkenhurgh,  60  Or.  447  (119  Pac.  753) ;  Leadbetter  v. 
Pewtherer,  61  Or.  168  (121  Pac.  799,  Ann.  Gas.  1914B, 
464).  And  he  thereby  becomes  the  party  to  the  lease 
and  is  liable  for  the  whole  term.  Neither  is  possession 
thereunder  necessary,  and  he  cannot  discharge  himself 
from  such  liability  without  the  consent  of  the  lessor. 

2.  The  first  objection  of  appellant  relates  to  the 
motion  for  nonsuit,  and  is  without  merit.  Plaintiff 
having  leased  the  property  to  Greenhalgh,  and  the 
facts  being  proved  as  to  defendant's  possession  of  said 
leased  property,  together  with  said  plaintiff's  Exhibit 
2,  made  a  prima  facie  case  sufficient  to  be  submitted  to 
the  jury. 

3.  As  to  the  fifth  instruction  requested  by  the  defend- 
ant, the  rule  is  that,  if  defendant  took  the  assignment 
of  the  lease  from  Greenhalgh  or  from  his  assignee,  he 
could  not  at  his  own  option  repudiate  the  obligations 
thus  assumed.  The  assignee  of  the  lease  becomes 
liable  for  the  rent  by  reason  of  the  privity  of  estate, 
and  not  by  reason  of  the  occupancy  of  the  premises; 
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and  by  mere  abandonment  thereof  lie  cannot  escape  lia- 
biUty:  24  Cyc.  1180  (B). 

4.  The  sixth  requested  instmction  is : 

**If  said  premises  were  destroyed  or  rendered  unfit 
for  occupancy  by  fire,  *  *  the  defendant  would  not  be 
liable  for  any  rent  *  *  from  the  time  of  such  fire.  *  * 

The  rule  is  that,  if  the  tenant  expressly  covenants 
without  limitation  or  reservation  to  pay  rent  for  a  term 
of  years,  he  is  not  released  from  that  obligation  by  the 
destruction  of  the  building  by  accidental  fire :  Harring- 
ton V.  Watson,  11  Or.  143  (3  Pac.  173,  50  Am.  Eep.  465, 
note).    And  the  instruction  was  properly  refused. 

5.  Bequested  instruction  11  seeks  to  shift  the  burden 
of  proof  which  was  on  defendant  after  possession  by 
him  was  established.  It  is  said  in  18  Am.  &  Eng.  Ency. 
Law  (2  ed. ) ,  page  677 : 

**  Where  a  lessor  seeks  to  hold  one  found  in  posses- 
sion of  the  land  liable  as  assignee  for  rent,  or  on  the 
covenants  in  the  lease,  he  is  not  required  in  the  first 
instance  to  prove  the  assignment  to  the  party  in  pos- 
session, as  the  law  presumes  that  a  person  other  than 
a  lessee  found  in  possession  holds  as  an  assignee." 

There  is  no  merit  in  the  request  for  a  directed  ver- 
dict. Instructions  3,  4  and  5  were  justified  by  the  rule 
that,  when  a  third  party  is  in  possession  of  leased 
premises  under  the  lessee,  the  law  presumes  that  they 
have  been  assigned  by  the  lessee  to  such  third  party: 
24  Cyc.  1181. 

6.  Instructions  7,  9  and  10  are  justified  by  the  rule 
that  if  a  party  is  not  in  possession  as  an  assignee  of 
the  lessee,  but  simply  a  sublessee,  he  is  liable  on  the 
covenants  of  the  sublease  to  his  lessor  only,  and  not  on 
covenants  of  the  original  lease;  there  being  neither 
privity  of  estate,  nor  privity  of  contract :  24  Cyc.  1183 ; 


538  SCHBOEDEB  V.  TiLLMAN.  [73  Or. 

18  Am.  &  Eng.  Ency.  Law  (2  ed.),  p.  682;  Culver  v. 
Vun  Valkenhurgh,  60  Or.  447  (119  Pac.  753). 

There  being  no  error  committed  by  the  Circuit  Courts 
the  judgment  is  affirmed. 

Affibmed.    Bxhbabino  Denied. 


'  Argued  December  7,  modified  December  15,  1914. 

SCHBOEDEB  v.  TILLMAN. 

(144  Pac.  751.) 

Evidence— 'Parol  Bvidenca— Written  Contract-- Eacnmbrancea    Prom- 
Ue  to  Pay. 

1.  Where  land  is  conveyed  subject  to  a  mortgage,  the  payment  of 
which  is  not  stated  in  the  deed  to  have  been  assumed  by  the  grantee, 
testimony  is  admissible  to  establish  the  fact  that,  when  the  title  to 
the  premises  was  so  transferred,  the  grantor  orally  promised  to  pay 
the  grantee  the  amount  of  the  encumbrance. 

[As  to  parol  evidence  to  add  to  or  vary  a  writing,  see  note  in 
56  Am.  St.  Bep.  659.] 

Evidence — ^Parol  Evidence — ^Amblgnoiu  Contract. 

2.  Plaintiff  having  contracted  to  exchange  certain  personal  prop- 
erty for  land  free  from  encumbrances,  defendant  tendered  a  deed 
covenanting  that  the  premises  were  free  from  all  encumbrances,  ex- 
cept a  proportionate  part  of  a  certain  mortgage.  Plaintiff  objected 
to  the  deed,  whereupon  defendant  assigned  to  him  a  note  for  $900; 
the  assignment  providing  that  the  note  should  be  held  by  a  trustee 
until  paid,  when  the  amount  should  be  applied  in  satisfaction  of  the 
proportion  of  the  mortgage  applicable  to  the  land  conveyed.  The 
agreement  also  provided  that  the  note  should  not  be  assigned  or 
transferred  by  plaintiif,  who  accepted  the  assignment  thereof  and 
agreed  to  be  bound  by  the  contract  made  between  defendant  and  one 
S.,  contemplating  the  use  of  the  $900  to  free  the  land  from  the  mort- 
gage. Plaintiff  accepted  the  deed  and  caused  it  to  be  recorded. 
Seld,  that  such  contract  was  not  ambiguous,  and  must  therefore  be 
construed  as  containing  all  the  terms  in  respect  thereto,  as  provided 
by  Section  713,  L.  O.  L.,  and  evidence,  in  an  action  to  recover  the 
Iiroportionate  part  of  the  mortgage  on  default  in  payment  of  the 
note,  to  show  that  defendant  agreed  to  pay  the  same  and  that  the 
transfer  of  the  note  was  to  operate  only  as  security,  was  inadmiaaibJe. 

From  Multnomah :  William  N.  Gatbkb,  Judge. 
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Department  1.    Statement  by  Mb.  Justice  Mookb. 

This  is  an  action  brought  by  H.  D.  Schroeder  against 
J.  H.  Tillman  to  recover  money.  The  parties  hereto 
on  May  4,  1912,  subscribed  their  names  to  a  contract 
whereby  the  defendant  stipulated  to  convey  to  the 
plaintiff  by  a  good  and  sufficient  deed,  free  of  all  encum- 
brances, tract  No.  20  of  Portland  Truck  Gardens,  in 
Marion  County,  Oregon  containing  11.94  acres,  and 
other  lands.  In  consideration  thereof  the  plaintiff  an- 
gaged  to  assign  to  the  defendant  his  lease  of  the  Bex 
Hotel  at  No.  548i/^  Washington  Street,  Portland,  Ore- 
gon, and  also  to  transfer  to  him  the  furniture  and  fur- 
nishings then  in  that  building,  free  of  all  encumbrance, 
except  a  mortgage  of  $1,800.  Tillman  on  May  7,  1912, 
for  the  expressed  consideration  of  $10,  tendered  to 
Schroeder  a  duly  acknowledged  deed  of  tract  No.  20, 
covenanting  in  the  conveyance  that  the  premises  were 
free  of  all  encumbrances,  except  the  proportionate  part 
of  a  mortgage  executed  by  C.  H.  Brown  and  his  wife  to 
W.  H.  Mahoney  of  all  the  Portland  Truck  Gardens,  Plat 
A,  and  given  to  secure  the  payment  of  $11,500,  the  rat- 
able share  of  which  might  be  chargeable  to  tract  No. 
20,  and  also  engaging  in  the  deed  to  warrant  and  de- 
fend the  premises,  and  every  part  thereof,  against  the 
lawful  claims  and  demands  of  all  persons  whomsoever, 
except  as  to  such  mortgage.  The  plaintiff  objected  to 
the  deed,  because  the  covenant  did  not  comply  with  the 
terms  of  the  contract,  whereupon  the  defendant  exe- 
cuted to  him  a  writing,  assigning  to  him  a  promissory 
note  for  $900,  given  by  F.  J.  Eldriedge  March  11, 1912, 
and  maturing  July  2d  of  that  year,  but  providing  that 
the  note  should  be  held  by  A.  H.  McCurtain,  trustee, 
until  paid,  when  the  amount  thereof  should  be  applied 
in  satisfaction  of  such  mortgage  upon  tract  No.  20. 
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The  assignment  stated  that  it  was  executed  subject  to 
an  agreement  made  by  Tilhnan  with  George  C.  Shefler, 
about  March  15,  1912,  whereby  the  defendant  herein 
was  to  apply  the  proceeds  of  the  note  to  the  payment 
of  a  proportionate  part  of  such  mortgage  as  was 
chargeable  against  tract  No,  20,  and  that  the  note 
should  not  be  assigned  or  transferred  by  Schroeder, 
who  accepted  the  assignment  thereof  and  agreed  to  be 
bound  by  the  terms  of  the  contract  made  by  Tillman 
with  Shefler.  Schroeder  thereupon  accepted  the  deed 
and  caused  it  to  be  recorded.  The  promissory  note  not 
having  been  paid,  this  action  was  commenced  January 
10, 1913. 

The  second  amended  complaint  alleges  the  making 
of  the  contract  and  the  tender  of  the  deed  pursuant 
thereto;  that  the  plaintiff  then  ascertained  that  tract 
No.  20  was  subject  to  a  mortgage  of  $900,  which  sum 
the  defendant  promised  to  pay  to  the  plaintiff  who 
thereupon  accepted  the  conveyance;  that  there  is  now 
due  and  owing  on  account  from  the  defendant  to  the 
plaintiff  $900,  with  interest  at  7  per  cent  a  year  from 
March  15,  1912,  for  which  amount  judgment  was 
demanded. 

The  answer  denies  the  averments  of  the  last  com- 
plaint, and  for  a  further  defense  sets  forth  the  sub- 
stance of  the  contract;  that  after  it  was  made  it  was 
by  mutual  consent  modified,  whereby  the  plaintiff 
accepted  the  transfer  of  the  Eldriedge  note  and  the 
sum  of  $50  in  full  settlement  of  all  accounts,  which 
note  was  to  be  held  by  McCurtain,  trustee,  as  herein- 
before stated;  that  thereafter  the  defendant,  at  the 
plaintiff's  request,  indorsed  without  recourse  the  prom- 
issory note  and  delivered  it  to  his  attorney,  F.  W. 
Stadter. 
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The  reply  denies  the  averments  of  new  matter  in  the 
answer,  and  alleges  in  effect  that  at  the  time  the  deed 
was  tendered  the  defendant  informed  the  plaintiff  that 
the  promissory  note  would  be  paid  at  maturity,  but  if 
there  were  any  default  in  this  respect,  he  would  there- 
upon pay  the  amount  to  the  plaintiff,  ^'and  that  said 
plaintiff  accepted  said  assignment  of  said  note  and 
agreed  to  be  bound  by  the  agreement  by  the  said  Till- 
man and  said  Shefier";  that  when  the  defendant  stated 
to  the  plaintiff  that  the  promissory  note  was  collectible 
and  would  be  paid  by  the  maker  he  knew  Eldriedge  was 
insolvent;  that  such  representations  were  made  with 
knowledge  of  their  falsity,  and  with  intent  to  deceive 
and  defraud  the  plaintiff,  who  relying  thereon,  was 
deceived  thereby ;  that  McCurtain  having  failed  to  col- 
lect the  note,  the  plaintiff,  in  order  to  enforce  payment 
thereof,  retained  an  attorney,  who  demanded  the  note 
from  the  trustee,  but  he  still  retains  possession  thereof ; 
that  the  $50  so  paid  by  the  defendant  was  on  account 
of  the  premium  which  the  plaintiff  had  advanced  for 
fire  insurance  upon  the  furniture,  etc.,  in  the  Rex  Hotel. 

For  a  further  reply  it  is  alleged  in  substance  that 
as  to  whether  or  not  the  note  was  indorsed  **  without 
recourse  *  *  the  plaintiff  has  not  sufficient  knowledge  or 
information  to  form  a  belief,  and  he  therefore  denies 
the  same ;  that  if  the  note  was  so  indorsed  it  was  with- 
out his  knowledge  or  consent,  and  so  made  to  defraud 
him ;  and  that  the  defendant,  having  made  the  contract 
referred  to,  and  the  representations  as  to  the  solvency 
of  the  maker  of  the  note,  upon  which  statements  he 
knew  the  plaintiff  relied,  is  estopped  from  denying  his 
liability  in  this  action. 

The  cause  coming  on  for  trial,  some  testimony 
offered  by  the  plaintiff  was  not  received,  and  when  he 
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had  rested  a  judgment  of  nonsuit  was  rendered,  and  he 
appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  <&  Schmitt,  with  an  oral  argument  by 
Mr.  Louis  Schmitt. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  A.  H.  McCurtain,  Messrs.  Bauer  d  Greene  and  Mr. 
Lester  W.  Humphreys,  with  an  oral  argument  by  Mr. 
McCurtain. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

The  plaintiff  testified  that  he  first  met  the  defendant 
when  the  contract  for  an  exchange  of  their  properties 
was  signed,  and  again  when  the  deed  was  tendered  and 
he  ascertained  that  tract  No.  20  was  subject  to  a  mort- 
gage, whereupon  he  said  to  the  defendant,  ''I  thought 
the  land  would  be  all  clear,*'  and  was  informed  by  him 
and  Mr.  McCurtain  that  the  premises  were  the  same 
as  clear,  for  the  reason  that  the  Eldriedge  note  was  as 
good  as  cash.  The  witness  having  identified  the  con- 
tract, the  deed,  and  the  assignment,  they  were  received 
in  evidence,  and  as  to  the  latter  the  plaintiff's  counsel 
inquired : 

**How  did  it  come  about,  if  you  know,  that  this 
separate  agreement  was  entered  into  at  that  time?" 

An  objection  to  this  question  having  been  made,  the 
court  said: 

' '  If  the  ultimate  purpose  is  to  show  that  at  the  time 
'  you  claim  he  accepted  this  deed,  and  this  memoran- 
dum, that  there  was  a  separate  oral  agreement  he 
would  pay  this  mortgage,  then  I  sustain  the  objec- 
tion.'' 
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To  such  ruling  an  exception  was  saved.  The  plain- 
tiff, having  further  testified  that  the  promissory  note 
had  never  been  paid  to  him,  nor  the  mortgage  on  tract 
No.  20  discharged,  was  asked  by  his  counsel : 

**What,  if  anything,  was  said  by  Mr.  Tillman  on  this 
7th  day  of  May,  1912,  when  this  conversation  took 
place  as  to  whether  or  not  he  would  pay  the  encum- 
brance of  this  property?'* 

An  objection  to  thifii  inquiry  was  sustained,  and  an 
exception  allowed.  The  plaintiff's  counsel,  referring 
to  the  written  assignment  of  the  note,  asked  the  wit- 
ness : 

**How  did  it  come  about  that  this  independent  col- 
lateral contract  was  made  and  executed  and  delivered 
to  you  by  Mr.  Tillman  on  the  7th  day  of  May,  1912, 
marked  plaintiff's  'Exhibit  3't" 

An  objection  to  this  question  was  sustained,  and  an 
exception  granted.  The  plaintiff's  counsel  thereupon 
stated  to  the  court  that  he  expected  to  establish  by  the 
testimony  sought  to  be  elicited  that  the  defendant 
orally  promised  to  discharge  the  mortgage  as  to  tract 
No.  20,  and  that  only  a  part  of  the  agreement  had  been 
reduced  to  writing,  and  that  he  was  also  prepared 
to  show  that  subsequent  to  the  execution  of  the  as- 
signment the  defendant  promised  to  pay  off  such 
encumbrance.  Referring  to  the  deed  executed  by  the 
defendant,  the  witness  was  further  directed : 

**  State  whether  or  not,  if  you  know,  does  this  con- 
sideration of  $10  in  plaintiff's  Exhibit  2  state  the  true 
consideration. ' ' 

An  objection  to  this  order  having  been  sustained,  an 
exception  was  allowed. 

1.  It  is  maintained  that  in  excluding  the  testimony 
thus  undertaken  to  be  introduced  errors  were  com* 
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mitted.  It  is  argued  by  plaintiff's  counsel  that,  where 
land  is  conveyed  subject  to  a  mortgage  the  payment  of 
which  is  not  stated  in  the  deed  to  have  been  assumed 
by  the  grantee^  testimony  is  admissible  to  establish 
the  fact  that  when  the  title  to  the  premises  was  thus 
transferred  the  grantor  orally  promised  to  pay  the 
grantee  the  amount  of  the  encumbrance.  The  legal 
principle  thus  asserted  is  well  recognized.  About  as 
succinct  a  statement  thereof  as  can  be  made  is  found 
in  the  case  of  Brader  v.  Brader,  110  Wis.  423,  431  (85 
N.  W.  681,  684),  where  Mr.  Justice  Dodge,  in  discuss- 
ing this  subject,  remarks :  • 

**We  have  in  two  very  late  cases  reiterated  the  well- 
established  rule  that  neither  a  simple  deed  of  convey- 
ance nor  a  promissory  note  purports  to  express  the 
whole  contract  between  the  parties.  *  *  The  deed  but 
purports  to  convey  property  in  execution,  partially  or 
wholly,  of  some  agreement;  and  the  promissory  note 
merely  serves  as  convenient  evidence  of  an  agreement 
to  pay  money.  Usually  such  instruments  grow  out  of 
agreements  having  other  elements  than  the  mere  con- 
veyance or  than  the  mere  future  payment  of  money, 
and  therefore  no  presumption  arises  that  the  parties 
have  attempted  to  embody  their  whole  contract  in 
either  instrument. '  * 

''Parol  evidence,*'  says  Mr.  Justice  Osborne  in 
McDill  V.  Gunn,  43  Ind.  315,  319,  *'may  be  given  to 
show  the  real  consideration  of  a  deed,  and  that  the  pur- 
chaser took  the  conveyance  subject  to  encumbrances 
and  agreed  to  discharge  them  in  addition  to  the  con- 
sideration stated  in  the  deed.'' 

Notwithstanding  the  existence  of  the  rule  referred 
to,  it  is  believed  the  testimony  so  excluded  was  imma- 
terial, for  the  reply  admits  the  assignment  of  the  note, 
so  that  upon  the  payment  thereof  the  encumbrance 
upon  the  land  conveyed  to  the  plaintiff  would  be  dis- 
charged, which  assignment  it  is  alleged  was  accepted 
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by  the  plaintiff,  who  stipulated  to  be  bound  by  the 
agreement  entered  into  by  Tillman  with  Shefler. 

2.  The  pleadings  thus  admit  a  stipulation  on  the 
part  of  the  defendant  to  discharge  the  lien  of  the  mort- 
gage upon  tract  No.  20,  and  the  written  assignment  of 
the  promissory  note  evidences  the  manner  in  which  he 
undertook  to  accomplish  this  result.  This  instrument 
does  not  appear  ambiguous,  and,  the  circumstances 
under  which  it  was  made  having  been  detailed,  the 
writing,  as  between  the  parties,  must  be  construed  as 
containing  all  the  terms  in  respect  thereto:  Section 
713,  L.  0.  L,;  Edgar  v.  Golden,  36  Or.  451  (48  Pac. 
1118,  60  Pac.  2) ;  Tallmadge  v.  Hooper,  37  Or.  511  (61 
Pac.  349,  1127) ;  Sutherlin  v.  Bloomer,  50  Or.  407  (93 
Pac.  135).  No  error  was  committed  in  excluding  the 
testimony  so  offered. 

It  is  insisted  that  an  error  was  committed  in  grants 
ing  the  judgment  of  nonsuit.  It  is  admitted  that  the 
lien  of  the  mortgage  as  to  tract  No.  20  has  not  been 
discharged,  that  no  part  of  the  Eldriedge  note  has  been 
used  for  that  purpose,  and  that  no  payment  on  account 
thereof  has  been  made  to  the  plaintiff,  nor  has  there 
been  any  written  reassignment  of  the  negotiable  in- 
strument made  by  the  plaintiff  to  the  defendant.  The 
testimony  seems  to  create  a  doubt  even  as  to  who  held 
the  note  when  this  cause  was  tried.  For  these  rea- 
sons, no  error  was  committed  in  granting  the  nonsuit. 

There  is,  however,  connected  with  the  entire  trans- 
action an  inference  of  unfair  dealing  whereby  an  ad- 
vantage of  the  plaintiff  seems  to  have  been  taken,  and 
while  a  court  cannot  assume  the  guardianship  of 
responsible  parties,  it  is  believed  that  substantial  jus- 
tice will  be  promoted  by  modifying  the  judgment,  so 
that  it  shall  be  without  prejudice  as  to  the  plaintiff, 
permitting  him,  if  he  so  desire,  to  try  the  question  of 
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fraud,  nnder  a  complaint  predicated  on  that  ground, 
with  respect  to  the  alleged  representations  of  the  de- 
fendant as  to  Eldriedge's  solvency,  and  to  compel  a 
satisfaction  of  the  mortgage  or  a  payment  of  $900  and 
interest  thereon.  This  modification,  however,  will  not 
entitle  the  plaintiff  to  his  costs  or  disbursements  in 
this  court.  Modified. 


Argued  November  30,  affirmed  December  15,  1914. 

BAKEE  V.  UGLOW. 

(144  Pac.  758.) 

Trusts — ^ETidence  to  EstabUsh'-Parol  Agreement. 

1.  Evidence  of  the  conveyance  of  land  to  testator  by  bis  wife 
having  been  on  any  parol  agreement  that  he  should  will  it  to  plain- 
tiffs, held,  not  sufficiently  specific  and  definite  to  establish  a  trusty 
even  if  there  was  anything  to  take  it  out  of  the  statute  of  frauds. 

[As  to  creation  of  trust  in  land  by  parol,  see  note  in  115  Am. 
St.  Bep.  774.] 

From  Polk:  Wbbstbb  Holmes,  Judge. 

This  is  a  suit  by  Mary  E.  Baker  and  Sarah  Agnes 
Stout  against  John  C.  Uglow  and  Dan  P.  Stouffer,  as 
executors  of  the  last  will  and  testament  of  John  S. 
Martin,  deceased,  Catherine  E.  Martin,  Henry  Lee 
Fletcher,  Nellie  Fletcher,  Viola  Volheim,  Henry  Vol- 
heim,  Faye  Uglow  and  John  C.  Uglow,  respondents, 
and  Albert  De  Lashmutt  and  Bay  L.  De  Lashmutt,  de- 
fendants. There  was  a  decree  for  the  defendants  and 
plaintiffs  appeal. 

The  facts  are  set  forth  in  the  opinion  of  the  court 

Affibmbd. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  G.  Bingham^ 
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For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Oscar  Hayter  and  Messrs,  McCain,  Vinton  <& 
Burdett,  with  oral  arguments  by  Mr.  W.  T.  Vinton  and 
Mr.  Hayter, 

Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

John  S.  Martin  died  testate  in  Polk  County,  Oregon, 
on  the  20th  day  of  April,  1912.  His  wife,  Maria  A. 
Martin,  died  the  19th  of  February,  1907.  In  their  life- 
time they  each  had  considerable  property,  and  left  sur- 
viving them  two  children,  Sarah  Agnes  Stout  and  Mary 
E.  Baker,  and  certain  grandchildren,  Faye  Uglow  and 
Viola  Volheim,  daughters  of  their  son,  Andrew  N.  Mar- 
tin, deceased,  and  Henry  Lee  Fletcher,  son  of  Edith 
E.  Fletcher,  a  daughter,  and  children  of  their  daughter, 
Susan  E.  De  Lashmutt,  namely,  B.  De  Lashmutt,  John 
C,  De  Lashmutt,  Edith  F.  De  Lashmutt,  Victor  C.  De 
Lashmutt,  Mildred  Z.  De  Lashmutt,  Ray  L.  De  Lash- 
mutt and  A.  De  Lashmutt.  John  S.  Martin  made  his 
last  will  on  January  21, 1911,  as  follows : 

*'I,  John  S.  Martin,  of  Dallas,  Polk  County,  State  of 
Oregon,  formerly  a  resident  of  McMinnville,  Yamhill 
Coimty,  State  of  Oregon,  of  the  age  of  80  years,  do 
hereby  make,  publish  and  declare  this  my  last  will  and 
testament,  in  manner  and  form  following : 

*' Article  I.  I  will  and  direct  that  my  just  debts,  if 
any,  and  my  funeral  expenses,  including  the  cost  of  the 
erection  or  completion  of  a  suitable  monument  at  my 
grave,  and  the  expense  of  administering  my  estate, 
shall  be  paid  out  of  the  personal  property  which  I  may 
own  at  my  death,  or  if  the  same  be  not  sufficient,  then 
out  of  the  rents,  issues  or  profits  or  the  proceeds  of 
sale,  of  my  real  property. 

*  *  Art.  II.  I  bequeath  to  my  wife,  Catherine  E.  Mar- 
tin, all  articles  of  personal,  domestic  or  household  use 
or  ornament,  including  my  furniture,  books,  pictures. 
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musical  instruments,  provisions,  consumable  stores, 
and  all  household  effects  which  at  the  time  of  my  death 
shall  be  in,  about,  or  belonging  to  the  house  in  which 
I  may  reside  at  my  decease. 

'  *  Art.  III.  I  devise  my  real  property  in  the  City  of 
Dallas,  in  Polk  County,  State  of  Oregon,  including  my 
dwelling-house  where  I  now  live,  the  garden,  and  the 
lands  appurtenant  and  used  by  me  in  connection  there- 
with, situated  at  the  east  end  of  Court  Street  and  being 
all  of  the  real  estate  owned  by  me  in  the  said  City  of 
Dallas,  to  the  use  of  my  said  wife,  during  her  life ;  and 
from  and  after  her  decease,  I  devise  the  said  premises 
to  my  daughters  Susan  Ellen  De  Lashmutt  and  Mary 
E.  Baker,  my  grandson  Henry  Lee  Fletcher,  and  my 
granddaughters  Faye  Uglow  and  Viola  Volheim,  their 
heirs  and  assigns,  forever,  as  tenants  in  common,  in 
the  shares  and  proportions  following:  To  said  Susan 
Ellen  De  Lashmutt,  Mary  E.  Baker  and  Henry  Lee 
Fletcher  each  an  undivided  one  fourth  (%)  part  or 
portion  thereof,  and  to  said  Faye  Uglow  and  Viola 
Volheim  each  an  undivided  one  eighth  (%)  part  or 
portion  thereof.  I  direct  that  my  said  wife  shall,  dur- 
ing her  life,  at  her  own  expense,  pay  and  discharge  all 
taxes  and  assessments  which  may  be  assessed  or  levied 
upon  or  against  the  said  premises,  when  and  as  soon 
as  the  same  become  due  and  payable,  and  before  the 
same  become  delinquent. 

* '  Art.  IV.  It  is  my  especial  desire  that  my  said  wife 
shall  receive  the  sum  of  forty  ($40.00)  dollars  per 
month,  payable  to  her  quarterly,  from  the  date  of  my 
death,  as  long  as  she  lives  and  remains  unmarried,  in 
order  that  she  may  have  a  comfortable  living  during 
her  life  or  widowhood.  I  therefore  bequeath  to  my 
said  wife,  for  and  during  her  life,  or  so  long  as  she 
remains  unmarried,  an  annuity  of  four  hundred  and 
eighty  ($480.00)  dollars,  to  commence  at  my  decease, 
four  fifths  (4/5)  thereof  to  be  charged  upon  my  lands 
and  hereditaments  hereinafter  in  and  by  articles  V, 
VI,  VII  and  VIII  of  this  my  will  devised  to  my 
daughters,  Susan  Ellen  De  Lashmutt,  Mary  E.  Baker 
and  Sarah  Agnes  Stout,  and  to  my  grandson  Henry 
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Lee  Fletcher,  and  one  fifth  (1/5)  thereof  to  the  fund 
hereinafter  in  and  by  article  XI  of  this  my  will  be- 
queathed to  John  C.  Uglow  in  trust,  and  to  be  payable 
by  four  equal  quarterly  payments,  the  first  payment 
being  due  at  the  end  of  three  months  next  after  my 
decease,  and  thereafter  payments  thereof  shall  be  made 
at  the  end  of  each  succeeding  period  of  three  months 
for  and  during  the  life  or  widowhood  of  my  said  wife. 
One  fifth  (%)  of  said  annuity,  amounting  to  twenty- 
four  ($24.00)  dollars  per  quarter-year,  is  hereby 
charged  upon  the  real  property  hereinafter  devised  to 
said  Susan  Ellen  De  Lashmutt;  one  fifth  to  the  lands 
devised  to  Mary  E.  Baker;  one  fifth  to  the  lands  de- 
vised to  Sarah  Agnes  Stout;  one  fifth  to  the  lands 
devised  to  Henry  Lee  Fletcher ;  and  one  fifth  to  the  fund 
bequeathed  to  John  C.  Uglow  in  trust.  It  is  my  will 
and  I  do  direct  that  said  devisees  last  above  named 
shall  have  possession  of  the  lands  hereinafter  devised 
to  -them,  respectively,  subject  to  the  charge  upon  the 
same  as  herein  imposed,  from  the  time  of  my  decease, 
and  that  said  devisees  shall  each  pay  his  or  her  pro- 
portion of  said  annuity  to  my  said  wife  in  time, 
amount  and  manner  as  above  set  forth ;  but  in  case  any 
of  said  devisees  shall  fail,  neglect  or  refuse  to  pay  the 
part  or  share  of  said  annuity  so  charged  upon  the  lands 
devised  to  him  or  her,  then  it  is  my  will  and  I  do  direct 
that  the  executor  of  this  will,  or  the  administrator  of 
my  estate,  with  the  will  annexed,  shall  take  possession 
of  the  lands  of  the  person  or  persons  so  in  default  and 
manage  and  control  the  same,  and  collect  the  rents, 
issues  and  profits  therefrom,  and  out  of  such  rents, 
issues  and  profits  pay  to  my  said  wife  the  share  of  said 
annuity  due  from  said  lands,  as  hereby  charged 
thereon  and  also  pay  any  and  all  taxes  accruing  upon 
Raid  lands  and  the  expenses  of  maintaining  the  fences, 
buildings  and  improvements  thereon,  together  with 
all  reasonable  sums  for  the  executor's  or  adminis- 
trator's services  and  expenses  in  securing  possession 
of  said  lands  and  leasing  out  the  same  and  discharg- 
ing the  duties  hereby  imposed  upon,  him,  and  that  the 
overplus,  if  any,  shall  be  paid  over,  annually,  to  the 
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devisee,  or  his  or  her  heirs  or  assigns,  so  in  default; 
and,  if  necessary  said  executor  or  administrator  shall 
sell  the  land  upon  which  such  share  of  said  annuity 
is  charged,  for  the  purpose  of  raising  such  share  which 
may  be  overdue.  To  the  end  that  said  annuity  shall 
be  paid  in  preference  to  all  other  devises  and  be- 
quests, I  hereby  authorize  and  empower  the  executor 
of  this  my  will,  or  the  administrator  of  my  estate,  with 
the  will  annexed,  to  do  any  act  or  thing  whatsoever, 
necessary  or  requisite  in  the  premises,  to  insure  the 
payment  thereof. 

''Art.  V.  I  give  and  devise  to  my  daughter  Susan 
Ellen  De  Lashmutt  the  farm  upon  which  she  and  her 
husband  have  recently  lived,  and  which  is  now  under 
their  control,  situated  about  five  miles  southwesterly 
from  the  City  of  McMinnville,  in  Yamhill  County, 
State  of  Oregon,  containing  one  hundred  (100)  acres, 
more  or  less ;  but  I  will  and  direct  that  Butler  De  Lash- 
mutt, husband  of  said  Susan  Ellen  De  Lashmutt,  shall 
have  one  half  ( ^^ )  of  the  proceeds  of  the  said  farm  dur- 
ing the  time  he  shall  remain  her  husband.  This  devise 
is  subject  to  article  IV  of  this  will,  and  said  land  is 
expressly  charged  with  the  payment  of  one  fifth  {%) 
of  the  annuity  hereinbefore  bequeathed  to  my  said 
wife,  in  preference  to  all  other  claims  and  charges 
whatsoever. 

''Art.  VL  I  give  and  devise  to  my  daughter  Mary 
E.  Baker  the  south  one  half  (^/^)  of  what  remains  un- 
sold of  the  Donation  Land  Claim  of  John  S.  Martin 
and  wife,  near  Ballston,  in  Polk  County,  State  of  Ore- 
gon. This  devise  is  subject  to  article  IV  of  this  will, 
and  said  land  is  expressly  charged  with  the  payment  of 
one  fifth  (Mj)  of  the  annuity  hereinbefore  bequeathed 
to  my  said  wife. 

' '  Art.  VII.  I  give  and  devise  to  my  daughter  Sarah 
Agnes  Stout  the  north  one  half  (%)  of  what  remains 
unsold  of  the  above-named  Donation  Land  Claim  of 
John  S.  Martin  and  wife,  near  Ballston,  in  Polk 
County,  State  of  Oregon,  together  with  my  undivided 
one-half  interest  in  and  to  the  premises  known  as  the 
Fuqua  Mill  property,  comprising  about  one  hundred 
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and  twenty  (120)  acres  of  land  on  Baker  Creek,  in 
Tamhill  County,  State  of  Oregon.  This  devise  is  sub- 
ject to  article  IV  of  this  will,  and  said  land  and  all 
thereof  is  expressly  charged  with  the  payment  of  one 
fifth  (%)  of  the  annuity  hereinbefore  bequeathed  to 
my  said  wife. 

**Art.  VIII.  I  give  and  devise  to  my  grandson 
Henry  Lee  Fletcher  one  hundred  (100)  acres  off  the 
east  side  of  the  farm  known  as  the  Fletcher  farm,  the 
same  being  situated  about  one  and  one-half  miles  east 
from  the  City  of  McMinnville,  in  Yamhill  County, 
State  of  Oregon,  on  what  is  known  as  the  Dayton  road ; 
the  said  on«  hundred  (100)  acres  of  land  to  be  cut  off 
of  said  farm  by  a  line  running  due  north  and  south. 
This  devise  is  subject  to  article  IV  of  this  will,  and  said 
land  is  expressly  charged  with  the  payment  of  one 
fifth  (Mj)  of  the  annuity  hereinbefore  bequeathed  to 
my  said  wife. 

"Art.  IX.  I  bequeath  to  my  granddaughter  Faye 
Uglow  the  sum  of  fifteen  hundred  ($1,500.00)  dollars. 

'*Art.  X.  I  bequeath  to  my  granddaughter  Viola 
Volheim  the  sum  of  fifteen  hundred  ($1,500.00)  dollars. 

**Art.  XI.  I  give  and  bequeath  to  John  C.  Uglow, 
of  Dallas,  Oregon,  the  sum  of  three  thousand 
($3,000.00)  dollars  upon  trust  that  he  shall  invest  the 
same  in  his  name  in  any  mode  proper  for  a  trust,  with 
power  from  time  to  time  to  vary  such  investments, 
and  my  trustee  shall  stand  possessed  of  such  invest- 
ments and  the  income  thereof  upon  trust  to  pay  out  of 
such  income  one  fifth  (%)  of  the  annuity  hereinbefore 
bequeathed  to  my  said  wife,  at  the  times  and  in  the 
amounts  hereinbefore  in  article  IV  particularly  speci- 
fied, viz.,  twenty-four  ($24.00)  dollars  per  quarter- 
year;  and  I  direct  that  in  case  at  any  time  the  said 
income  shall  be  insufficient  to  pay  the  said  one  fifth 
(%)  part  of  said  annuity  my  trustee  shall  resort  to  the 
principal  of  said  trust  fund  for  the  payment  thereof. 
And  I  direct  that  upon  the  death  or  remarriage  of  my 
said  wife  my  trustee  shall  pay  over  and  deliver  to  said 
Faye  Uglow  and  said  Viola  Volheim,  share  and  share 
alike,  such  part  of  the  said  trust  fimd  of  three  thou- 
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sand  ($3,000.00)  dollars  and  the  income  thereon  as  may 
then  remain  in  his  hands. 

'*Art.  XIL  I  authorize,  empower  and  direct  my 
executor  hereinafter  named,  or  the  administrator  of 
my  estate,  with  the  will  annexed,  to  sell  the  remainder 
of  the  said  farm  known  as  the  Fletcher  farm,  which 
contains  about  one  hundred  and  fifty  (150)  acres  in 
all  (one  hundred  acres  off  the  east  side  thereof  having 
been  devised  to  Henry  Lee  Fletcher  by  article  VIII 
of  this  will)  at  public  or  private  sale,  with  or  without 
notice,  and  without  an  order  of  the  court  therefor,  at 
any  time  said  executor  or  such  administrator  may 
deem  it  advisable,  and  to  execute  and  deliver  all  deeds, 
instruments  of  transfer,  and  other  writings  necessary 
to  pass  a  proper  title  thereto.  The  proceeds  of  sudi 
sale,  or  such  part  thereof  as  may  remain  after  the  pay- 
ment of  funeral  charges,  debts,  and  expenses  of  admin- 
istration of  my  estate  and  the  bequests  made  in  arti- 
cles IX,  X  and  XI  of  this  will,  shall  be  devised  in  the 
manner  provided  in  the  succeeding  articles  of  this  will. 

' '  Art.  XIII.  All  the  rest,  residue  and  remainder  of 
my  estate,  personal  and  mixed,  not  hereinbefore  dis- 
posed of,  including  the  proceeds  of  sale  of  the  land 
directed  by  article  XII  of  this  will  to  be  sold,  or  what- 
ever part  of  such  proceeds  as  may  remain,  I  give,  de- 
vise and  bequeath  as  follows:  One  fourth  (14)  thereof 
to  said  Mary  E.  Baker;  one  fourth  (14)  thereof  to  the 
heirs  at  law  of  my  deceased  son,  Andrew  N.  Martin; 
one  fourth  (y^)  thereof  to  said  Henry  Lee  Fletcher; 
and  one  fourth  (^)  thereof  to  said  Susan  Ellen  De 
Lashmutt  *  *  " 

It  is  contended  by  the  plaintiffs  that  Maria  A.  Mar- 
tin had  planned  to  leave  the  property  sued  for  to  the 
plaintiffs,  and  for  convenience  had  deeded  all  her  retfl 
property  to  John  S.  Martin  in  trust,  with  the  parol 
understanding  that  he  would  leave  by  will  the  property 
sued  for  to  the  plaintiffs.  It  is  alleged  that  he  made 
a  will  to  that  effect  about  March,  1906,  but  that  there- 
after he  changed  it,  reducing  the   amount  of  the  be- 
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quest.  It  is  contended  by  defendants  that  the  agree- 
ment, if  made,  is  not  definitely  proved,  nor  is  it  in 
writing,  and  therefore  proof  of  it  is  barred  by  the  stat- 
ute of  frauds.  Plaintiffs  seem  to  treat  the  alleged 
agreement  relating  to  the  property  mentioned  in  the 
complaint  as  established  by  mere  inference  and  con- 
clusion of  the  witnesses  only.  Part  of  the  mother's 
property  was  her  half  of  the  United  States  donation 
land  claim  of  John  S.  Martin  and  wife.  The  re- 
mainder was  largely  the  accumulations  and  results  of 
the  life  work  of  the  husband  and  wife,  and,  as  they  ad- 
vanced in  years,  they  were  planning  to  make  final  dis- 
tribution of  their  accumulations  among  their  children. 
Their  lives  and  labors  had  evidently  been  harmonious, 
working  to  the  lasting  success  of  their  joint  efforts, 
and  their  conversations,  as  testified  to,  and  their  inten- 
tions, as  evidenced  by  their  acts,  were  looking  to  the 
distribution  of  their  property,  joint  as  well  as  in- 
dividual, among  their  children  or  their  descendants, 
equally  by  right  of  representation.  The  evidence  does 
not  show  that  the  mother  was  anxious  to  apportion  her 
property  to  favorites  of  her  children  to  the  exclusion  of 
others.  John  S.  Martin  and  his  wife,  on  May  13, 1885, 
show  their  joint  purpose  by  wills  executed  on  that 
date,  which  seek  to  distribute  their  individual  prop- 
erty equally  to  the  children.  The  fourth  item  of  the 
will  of  Maria  A.  Martin  provides  as  follows: 

**I  give,  devise  and  bequeath  to  my  daughter  Sarah 
A.  Stout,  subject  to  said  life  estate  in  my  said  hus- 
band, the  following  portion  of  my  real  estate,  to  wit: 
All  my  right,  title  and  interest  in  and  to  the  tract  of 
land  conveyed  to  myself  and  my  husband,  John  S. 
Martin,  by  Geo.  W.  Graves  and  wife  and  D.  P.  Stouffer, 
on  the  13th  day  of  February,  A.  D.  1880,  by  deed  of 
that  date,  which  deed  is  recorded  at  page  122  of  Book 
No.  13  of  the  records  of  deeds  for  Polk  County,  Ore- 
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gon,  and  being  a  part  of  the  said  Daniel  C.  BowelPs 
donation  land  claim  in  the  County  of  Polk,  State  of 
Oregon.  * ' 

The  fourth  item  of  the  will  of  John  S.  Martin,  exe- 
cuted* the  same  date,  provides  as  follows: 

**I  give  and  devise  to  my  daughter  Sarah  A.  Stout, 
subject  to  the  life  estate  of  my  said  wife,  all  my  right, 
title  and  interest  in  and  to  the  following  described  real 
property :  The  70-acre  tract  of  land  conveyed  to  me  by 
James  McCain,  Sr.,  and  wife,  on  the  22d  day  of  Octo- 
ber, A.  D.  1867,  by  deed  of  that  date,  which  is  recorded 
at  p.  595,  of  vol.  9,  of  the  records  of  deeds  of  Polk 
Coimty,  Oregon,  and  being  a  part  of  the  Daniel  C. 
Bo  well  donation  land  claim  in  said  county  and  state; 
also  all  my  interest  in  the  tract  of  land  conveyed  to 
John  S.  Martin  and  Maria  A.  Martin,  his  wife,  by 
George  W.  Graves  and  wife  and  D.  P.  Stouffer,  on  the 
13th  day  of  February,  A.  D.  1880,  by  deed  of  that  date, 
which  deed  is  recorded  at  page  122  of  Book  13  of  tihe 
records  of  deeds  of  Polk  County,  Oregon,  and  being  a 
part  of  the  D.  C.  Bowell  donation  land  claim  in  said 
county  and  state.  I  also  give  and  bequeath  to  my  said 
daughter,  Sarah  A.  Stout,  $600  in  money,  subject  to 
the  said  life  estate  of  my  wife.  This  $600  in  money  is 
given  to  my  daughter  in  order  to  make  her  share  of 
my  estate  equal  to  that  of  the  individual  shares  of  my 
other  children. '  '- 

Thus  it  appears  that  they  were  both  aiming  to  make 
an  equal  distribution  of  their  estates.  Subsequent 
wills  were  executed  by  both;  and  about  January  23, 
1906,  with  the  mutual  understanding,  as  shown  by  the 
testimony,  that  the  distribution  of  the  property  could 
be  more  equally  made  if  it  were  all  in  the  name  of  one, 
the  mother  conveyed  all  her  real  estate  to  the  father; 
such  understanding  being  presented  to  us  only  by  the 
testimony  of  interested  witnesses.  Stout  testifies 
that  she  said  the  former  will  did  not  fit  the  property 
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now.  The  deed  is  a  plain  warranty  deed  without  con- 
dition, except  that  it  retains  to  the  wife  the  rents  and 
profits  of  the  land  while  she  lives.  Soon  thereafter, 
about  March,  1906,  John  S.  Martin  made  a  will  in 
which  he  made  an  effort  to  treat  all  his  children  im- 
partially. We  find  this  will  only  as  a  copy  ol  the 
stenographer's  notes  made  of  it  at  the  time.  In  that 
he  wills  to  plaintiff  Mary  E.  Baker,  after  the  death  of 
his  wife,  the  south  half  of  the  remaining  unsold  part 
of  the  donation  land  claim  of  J.  S.  Martin  and  wife; 
no  mention  being  made  of  the  27.acre  adjoining  tract. 
This  is  the  south  half  of  the  north  half  of  the  donation 
land  claim.  He  willed  her  also  $1,000  out  of  the  pro- 
ceeds  of  any  personal  property  or  money  remaining 
after  the  death  of  his  wife.  To  Sarah  A.  Stout  he 
devised  and  bequeathed  the  north  half  of  the  said  part 
of  the  donation  land  claim  remaining  unsold  and  $1,000 
out  of  the  proceeds  of  any  personal  property  or  money 
remaining  after  the  death  of  his  wife.  D.  Stout,  a 
witness  for  plaintiffs,  says  that  plaintiff  Sarah  A. 
Stout  is  his  wife.  He  testifies  to  the  fact  that  John  S. 
Martin  received  property  from  Mrs.  Martin,  and  says : 

**I  know  Mrs.  Martin  frequently  got  money.  She 
owned  farms.  She  told  me  she  rented  them,  and  got 
the  rent.  *  *  She  had  those  farms  rented  for  about 
23  years,  *  •  and  the  income  from  the  places  she  told 
me,  was  hers.  That  at  the  time  the  deed  was  made  to 
John  S.  Martin — I  could  not  give  the  date — she  told 
me  she  had  $5,000  in  money  and  accounts,  and  she  had 
been  letting  Mr.  Martin  have  money.  *  *  Mr.  Martin 
gave  me  to  understand  that  they  had  fixed  the  papers 
just  as  she  wanted  them,  and  the  property  was  deeded 
to  him.  *  •  Q.  Did  you  know  about  Mrs.  Martin  mak- 
ing a  will  about  eight  or  nine  years  prior  to  her  death  t 
A.  They  made  a  will.  She  told  me  they  had,  and  Mr. 
Martin  told  me  they  had ;  that  there  was  a  will  made. 
•  •  Quite  a  long  time  before  the  deed  was  made,  they 
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were  talking  the  matter  over,  they  were  thinking  of 
changing  the  will  and  were  going  to  dispose  of  their 
property. 

**That  the  reason  the  deed  was  made  to  Martin 
was  because  they  wanted  to  distribute  all  their  prop- 
erty, and  that  they  could  dispose  of  it  better  By  its 
being  in  one  name  than  each  one  dividing  it  sepa- 
rately. ^ ' 

This  testimony  is  very  unsatisfactory,  and  is  largely 
the  opinion  of  the  witness,  and  is  not  sufficient  upon 
which  to  decree  a  trust,  and  as  to  money  owned  by 
Maria  Martin  or  coming  to  the  hands  of  John  S. 
Martin  is  indefinite  and  unreliable.  Mrs.  Martin  made 
a  will  on  July  14,  1898,  in  which  she  gives  each  one  of 
the  children  $5,  and  all  the  rest  of  her  real  estate  to 
her  husband  unconditionally.  She  said  that  it  was 
always  their  purpose  to  dispose  of  their  property — 
not  particularly  hers.  There  is  no  evidence  tracing 
her  money  into  the  hands  of  John  S.  Martin,  or  any 
contract  or  agreement  in  relation  thereto.  On  this 
trial  plaintiffs  seem  to  take  the  will  of  John  S.  Martin, 
of  date  March,  1906,  as  evidence  of  a  partial  execution 
of  a  parol  agreement  to  create  a  trust  in  regard  to 
the  estate  and  as  evidence  of  it,  but  that  will  only  dis- 
poses of  the  homestead  and  $2,000  of  his  money  to 
Mary  E.  Baker  and  Sarah  Agnes  Stout,  the  plaintiflfs, 
and  no  reference  is  made  to  any  agreement.  Before 
John  S.  Martin  made  his  last  will,  the  situation  was 
greatly  changed,  caused  by  his  marriage  to  a  second 
wife,  and  in  his  last  will  he  attempted  to  make  provi- 
sion for  his  wife  in  case  she  survived  him.  If  he  had 
not  done  so,  the  statute  gives  to  the  wife  half  of  the 
real  estate  and  half  of  the  personal  property  of  which 
he  dies  seised,  and  he  seems  to  have  had  knowledge  of 
this  dower  right.    The  proof  tends  to  show  that  the 
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widow  has  already  relinquished  her  right  under  the 
will,  and  is  now  seeking  to  recover  her  dower.  Plain- 
tiffs'  recovery  of  the  property  sued  for  in  this  case 
would  take  largely  from  the  other  heirs  and  reduce 
their  part  to  an  amount  much  less  than  plaintiffs ',  and 
make  the  distribution  of  the  property  of  Martin  and 
wife  to  the  children  very  unequal,  which  was  at  no  time 
the  intention  of  the  mother,  as  indicated  by  the  con- 
versations and  conduct  of  the  children.  Mrs.  Stout,  in 
addition  to  the  half  of  the  donation  land  claim  given 
her  by  the  terms  of  the  present  will  of  John  S.  Martin, 
gets  also  the  undivided  half  of  the  Hamilton  place 
referred  to  as  the  Fuqua  Mill,  alleged  to  be  worth 
about  $600,  and  Mrs.  Baker  is  given  one  fourth  of  the 
proceeds  of  the  sale  of  about  50  acres  of  the  Fletcher 
farm,  of  the  dwelling  in  Dallas,  worth  about  $1,600, 
and  of  the  rest  and  residue  of  the  estate,  real,  personal 
and  mixed.  The  appraisement  of  the  estate  shows 
that  there  is  personal  property  to  the  value  of  $8,695, 
of  which  $2,695  is  included  in  the  disposition  of  Article 
XIII  of  the  said  will  of  John  S.  Martin ;  also,  the  27-acre 
tract  for  which  plaintiffs  contend  is  included  in  that 
item.  There  is  no  proof  of  a  part  performance  of  the 
parol  agreement  to  create  a  trust  sufficient  to  take 
the  case  out  of  the  statute  of  frauds ;  neither  does  the 
evidence  of  the  alleged  part  performance  show  that 
such  acts  were  in  fulfillment  of  a  parol  agreement. 
The  evidence  fails  to  show  that  the  property  or  any  of 
it  was  obtained  by  John  S.  Martin  by  fraud.  The 
evidence  of  the  agreement  is  not  sufficiently  definite 
and  cannot  operate  to  establish  a  trust.  Therefore  we 
conclude  that  it  was  not  the  intention  of  the  mother  to 
control  the  distribution  of  part  of  her  estate  to  plain- 
tiffs to  the  exclusion  of  the  other  children  except  as  a 
part  of  an  equal  distribution  of  the  property  of  both 
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of  them,  and  that  the  facts  testified  to  and  other  proof 
in  regard  to  the  trust  are  not  snflSciently  specific  and 
definite  to  create  a  trust.  Neither  is  the  evidence  of 
trust  sufficient  to  take  the  case  out  of  the  statute  of 
frauds. 
The  decree  is  affirmed.  Affibmbd. 

Mb.  Chief  Justice  McBbide^  Mb.  Justice  Moobb  and 
Mb.  Justice  Bean  concur. 


Argued  Janaaiy  12,  reversed  June  2,  rehearing  granted  Julj  7,  1914. 
Former  opinion  sustained  on  rehearing  December  21|   1914. 

KALICH  V.  KNAPP. 

(142  Pae.  594;  145  Pac.  22.) 

Mtmlciptl  C6rporatloii8 — Obntrol  hy  Leglslatoxe. 

1.  Section  3206  et  seq.,  L.  O.  L.,  being  a  general  law  for  the 
organization  of  cities  and  towns,  establishing  the  procedure  therefor 
and  investing  enumerated  civil  and  criminal  powers  in  such  muni- 
cipalities, and  Laws  of  1913,  page  541,  amendatory  thereof,  does  not 
affect  the  applicability  of  the  motor  vehicle  law  (Laws  1911,  pp.  265- 
278)  to  the  City  of  Portland,  which  at  the  enactment  of  the  latter 
act  was  acting  under  a  special  charter. 

Municipal  Corporations— Control  by  Legialatiiio— Constitatioiial  and 
Statutory  ProYisiona. 

2.  Portland  City  charter  (Sp.  Laws  1903,  pp.  3-172),  SeetionB  72» 
73,  gives  the  council  all  legislative  powers  and  authority  of  the  City 
of  Portland,  and  gives  power  to  exercise  within  the  limits  of  the 
city  the  powers  commonly  known  as  police  powers  to  the  same  extent 
as  the  state  could  exercise  that  power,  to  regulate  and  control  the  use 
of  the  streets  for  vehicles  of  all  descriptions,  and  to  control  and  limit 
traffic  on  the  streets,  avenues  and  elsewhere.  Pursuant  thereto,  the 
city  adopted  ordinances  in  1904  and  1906,  regulating  the  speeid  of 
automobiles  on  streets  of  the  city.  The  motor  vehicle  law  (Laws 
1911,  pp.  265-278)  regulates  the  use  of  motor  vehicles  throughout  the 
state.  Article  XI,  Section  2,  of  the  Constitution,  provides  that  cor- 
porations may  be  formed  under  general  laws,  but  shall  not  be  created 
by  the  legislative  assembly  by  special  laws,  and  that  the  legialative 
assembly  shall  not  enact,  amend  or  repeal  any  charter  or  act  of  in- 
corporation for  any  municipality.  Held,  that  the  motor  vehicle  law 
is  unconstitutional  in  so  far  as  it  attempts  to  regulate  the  apeod  of 
automobiles  in  Portland;  such  regulation  being  an  amendment  of  the 
city  charter. 
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MnnlclpAl  Oorporatloiui— Ckmtrol  tj  Legialstare— OonstltatloQal  Pxo- 
▼iBioiu. 

3.  Article  ZI,  Section  2,  of  the  Constitution,  as  amended,  declar- 
ing that  corporations  may  be  formed  under  general  laws,  and  that  the 
legislature  shall  not  enact,  amend  or  repeal  any  charter  of  any  muni- 
cipality, but  that  the  legal  voters  of  every  city  and  town  are  granted 
power  to  enact  and  amend  their  municipal  charter  subject  to  the 
Constitution  and  criminal  laws  of  the  state,  and  Article  IV,  Section 
la,  reserving  the  initiative  and  referendum  powers  to  the  legal  voters 
of  every  municipality  as  to  all  local,  special  and  municipal  legisla- 
tion, insure  to  each  municipality  h  full  measure  of  home  rule,  and 
place  beyond  the  power  of  the  legislature  to  malie  any  change  in 
local,  special  and  municipal  legislation  and  the  legislature  may  not 
amend  any  municipal  charter  directly  or  indirectly  where  the  amend- 
ment is  the  subject  of  municipal  concern  andT  regulation,  and  motor 
vehicle  law  (Laws  1911,  p.  265),  regulating  the  use  of  motor  vehicles 
throughout  the  state,  is  unconstitutional  in  so  far  as  it  attempts  to 
regulate  the  speed  of  automobiles  in  municipalities,  though  the  act  con- 
tains a  criminal  provision,  which  is  not  a  criminal  law  of  the  state 
within  the  Constitution. 

OoDfltitatlonal  I<aw — ^LeglaUtlve  Power— Oonstltatloiud  ProTlaioiis. 

4,  The  amendment  of  Article  IV,  Section  1,  of  the  Constitution, 
declaring  that  the  legislative  authority  shall  be  vested  in  a  legislative 
assembly;  that  the  people  reserve  to  themselves  the  power  to  propose 
laws  and  amendments  to  the  Constitution  and  to  enact  or  reject  the 
same,  and  also  reserve  the  power  to  approve  or  reject  any  acts  of 
the  legislative  assembly,  does  not  lessen  the  powers  of  the  legislature 
in  matters  of  legislation  only,  but  the  legislature  is  not  the  exclusive 
agent  of  legislation,  and  such  power  is  conferred  on  the  people  by 
Article  XI,  Section  1,  and  Article  lY,  Section  la,  reserving  to  the 
people  the  initiative  and  referendum. 

Municipal  Oorporatioiui  —  Control  by  Leglslatiire  —  Pablic  or  Local 
Ooncem. 

6.  All  public  Matters  concerning  the  people  of  the  state  at  large, 
in  common  with  people  of  any  particular  municipality,  are  matters  of 
state  jurisdiction  within  Article  XI,  Section  2,  of  the  Constitution, 
prohibiting  the  legislature  from  enacting,  amending  or  repealing  any 
charter  of  any  municipality,  but  empowering  the  legal  voters  of 
every  city  to  enact  and  amend  their  municipal  charter  subject  to  the 
Constitution  and  criminal  laws  of  the  state,  and  Article  IV,  Section 
la,  reserving  to  the  voters  of  every  municipality  the  power  over 
local,  special  and  municipal  legislation,  while  all  public  affairs  con- 
cerning the  inhabitants  of  a  locality  as  a  municipality,  apart  from 
the  people  of  the  state  at  large,  as  supplying  purely  local  needs  are 
matters  of  local  concern,  within  the  exclusive  control  of  each  muni- 
cipality. 

[As   to    powers    conferred    on    municipality    by    constitutional 
grant  of  local  self-governrnenti  see  note  in  Ann.  Cas.  1914D,  969.] 
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From  Multnomah :  Henby  E.  McGinn,  Judge. 

This  is  an  action  by  Peter  Kalich  against  F.  C. 
Knapp  to  recovet  damages  for  an  alleged  personal 
injury.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.  The  facts  are  stated  in  the  opinion 
of  the  court.  Bsvbbsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  King  dt  Saxton,  with  an  oral  argument  by 
Mr.  Wai  R.  King. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  WUbur,  Spencer  dt  Dibble,  with  an  oral  argu- 
ment by  Mr.  Ralph  W.  WUbur. 

Department  1.  Mb.  Justicb  MoNaby  delivered  the 
opinion  of  the  court. 

As  the  result  of  colliding  with  an  automobile  driven 
by  defendant,  plaintiff  brings  this  action  to  recover 
$35,000  damages  for  a  personal  injury.  The  accident 
occurred  shortly  after  midnight  on  November  19, 1911, 
at  the  intersection  of  Williams  Avenue  and  Bussell 
Street,  in  Portland.  During  the  trial  of  the  case, 
plaintiff  offered  in  evidence  certified  cojiies  of  certain 
ordinances  purposed  to  regulate  the  speed  of  motor 
vehicles  within  the  limits  of  the  municipality,  but  upon 
the  objection  of  counsel  for  defendant,  the  court  re- 
fused to  allow  the  ordinances  to  be  introduced  into  the 
case,  upon  the  ground  that  the  ordinances  had  been 
superseded  by  an  act  of  the  legislative  assembly  of 
the  State  of  Oregon,  known  as  the  **  Oregon  Motor 
Vehicle  Law,'*  General  Laws  of  1911,  pages  265-278. 
The  result  of  the  trial  was  a  verdict  in  favor  of  defend- 
ant, whereupon  plaintiff  prosecutes  this  appeaL 
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The  ordinances,  being  three  in  number,  were  adopted 
by  the  city  during  the  years  1904  and  1906,  and,  con- 
sidered as  one  specie  of  legislation^  forbid  any  person 
to  drive  or  operate  an  automobile  at  any  point  on  the 
streets  of  the  city  at  a  greater  speed  than  15  miles  per 
hour,  or  at  a  speed  of  more  than  10  miles  per  hour 
within  the  fire  limits,  or  at  a  speed  greater  than  a  walk 
upon  any  street  where  street-cars  turn.  This  local 
municipal  legislation  was  enacted  agreeably  to  the 
powers  vested  in  the  city  by  a  charter  granted  by  the 
state  legislature  in  1903 :  Laws  1903,  pp,  3-172.  The 
portion  of  the  charter  appropriate  to  the  subject  under 
consideration  follows: 

**Sec.  72.  The  council  shall  have  and  exercise  ex- 
clusively all  legislative  powers  and  authority  of  the 
City  of  Portland,  and  no  legislative  powers  or  au- 
thority, either  expressed  or  implied,  shall  be  exercised 
by  any  other  person  or  persons,  board  or  boards,  other 
than  the  council.  The  council  shall  have  full  power 
and  authority,  except  as  herein  otherwise  provided,  to 
exercise  all  powers  conferred  upon  the  city  by  this 
charter  and  the  Constitution  and  laws  of  the  State  of 
Oregon. ' ' 

**Sec.  73.  The  council  has  power  and  authority, 
subject  to  the  provisions,  limitations  and  restrictions 
in  this  charter  contained — 

*'(1)  To  exercise  within  the  limits  of  the  City  of 
Portland  all  the  powers,  commonly  known  as  the  police 
powers,  to  the  same  extent  as  the  State  of  Oregon  has 
or  could  exercise  said  power  within  said  limits ;  *  * 

**  (60)  Except  as  otherwise  provided  in  this  charter, 
or  in  the  Constitution  or  laws  of  the  State  of  Oregon, 
to  regulate  and  control,  for  any  and  every  purpose,  the 
use  of  the  streets,  highways,  alleys,  sidewalks,  public 
thoroughfares,  public  places,  and  parks  of  the  city ;  to 
regulate  the  use  of  streets,  roads,  highways,  and  public 
places  for  foot  passengers,  animals,  bicycles,  auto- 
mobiles and  vehicles  of  all  descriptions;  *  • 
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^'(63)  To  control  and  limit  traffic  on  the  streets, 
avenues  and  elsewhere/' 

So  far  as  is  necessary  to  an  understanding  of  the 
matter  here  involved,  the  Oregon  motor  vehicle  law, 
provides : 

^  **An  act  providing  for  regulating  the  use,  registra- 
tion, license,  identification,  conduct  and  operation  of 
vehicles  operated  upon  the  public  roads,  streets  and 
highways  of  the  State  of  Oregon;  to  regulate  and 
license  the  persons  who  drive  the  same;  to  prescribe 
penalties  for  violations  hereof  and  to  prohibit  the  un- 
authorized possession  or  use  of  a  vehicle  and  to  pro- 
vide penalty  therefor ;  to  license  and  identify  all  motor 
vehicles;  to  limit  the  authority  of  cities  and  towns 
on  like  subjects  concerned  with  said  vehicles,  and  to 
repeal  all  acts  and  parts  of  acts  either  in  conformity 
or  in  conflict  herewith.  •  •  '» 

Sec.  2,  subdivision  17:  **The  rate  of  speed  on  all 
streets,  roads  and  highways  of  this  state  shall  be  a 
reasonable  speed,  up  to  and  not  exceeding  twenty-five 
miles  an  hour,  but  any  speed  in  excess  of  twenty-five 
miles  an  hour  upon  any  road  or  highway  of  this  state 
shall  be  an  unreasonable  speed  and  is  prohibited  by 
this  act ;  provided,  however,  that  no  motor  vehicle  shall 
be  driven  at  a  rate  faster  than  eight  miles  an  hour 
upon  the  country  roads  or  highways  of  this  state  when 
within  one  hundred  yards  of  any  vehicle  drawn  by 
horse  or  horses." 

Sec.  25 :  *  *  Local  authorities  shall  have  no  power  to 
pass,  enforce  or  maintain  any  ordinance,  rule  or  regu- 
lation (1)  requiring  of  any  owner  or  operator  of  a 
vehicle  any  license  fee  or  permit  to  use  the  public  high- 
ways, or  excluding  or  prohibiting  any  vehicle  whose 
owner  has  complied  with  this  act  from  the  free  use  of 
streets,  roads  or  highways  of  this  state,  except  such 
driveway,  speedway  or  road  as  has  been  or  may  be  ex- 
pressly set  apart  by  law  for  the  exclusive  use  of  horses 
and  light  carriages,  or  except  as  herein  provided ;  (2) 
affecting  the  registration  or  numbering  of  vehieles  or 
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prescribing  a  slower  rate  of  speed  than  herein  specified 
at  which  such  vehicle  may  be  operated,  or  the  use  of  the 
streets,  roads  and  highways  of  this  state,  contrary  or 
inconsistent  with  the  provisions  of  this  act;  and  all 
such  ordinances,  rules  of  regulations  now  in  force  are 
hereby  declared  to  be  of  no  validity  or  effect ;  provided, 
however,  that  the  local  authorities  may  limit  by  ordi- 
nance, rule  or  regulation  hereafter  adopted,  the  speed 
of  vehicles  on  the  streets  within  their  respective  cor- 
porate limits,  on  condition  that  such  ordinance,  rule  or 
regulation  shall  also  fix  the  same  speed  limitation  for 
all  vehicles,  not  to  be  in  any  case  less  than  one  mile  in 
six  minutes  and  on  further  condition  that  local  authori- 
ties shall  also  have  placed  conspicuously  on  each  main 
street,  road  and  highway  of  this  state  where  the  bound- 
ary of  such  local  authority  crosses  the  same  and  on 
every  main  street  where  the  rate  of  speed  changes, 
signs  of  sufficient  size  to  be  easily  readable  by  persons 
using  the  same,  bearing  the  words  *Slow  down  to 
— —  miles'  (the  rate  being  inserted)  and  with  an  arrow 
pointing  in  the  direction  where  the  speed  is  to  be  re- 
duced or  changed;  and  provided  further,  that  said 
ordinance,  rule  or  regulation  shall  fix  the  penalties  for 
violation  thereof  similar  to  and  no  greater  than  those 
prescribed  by  this  act  for  violation  of  speed  limitation 
by  any  vehicles ;  and  provided  further,  that  nothing  in 
this  act  contained  shall  be  construed  as  limiting  the 
power  of  local  authorities  to  make,  enforce  and  main- 
tain further  ordujances,  rules  or  regulations  affecting 
vehicles  which  are  used  to  carry  the  public  for  hire.'* 

Admitted  by  all,  is  the  proposition,  that  but  a  single 
problem  is  here  involved,  namely,  since  the  amendment 
of  Article  XI,  Section  2,  of  the  state  Constitution, 
effective  December  3,  1910,  can  the  legislature  enact 
a  statute,  general  in  its  application,  calculated  to 
repeal  certain  ordinances  of  the  City  of  Portland 
theretofore  enacted  pursuant  to  the  powers  granted 
to  the  city  in  its  charter?  A  consideration  of  this 
question   impels  a   brief   review  of  the   organic  and 
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statutory  laws  applicable  thereto.    Article  XI,  Section 
2,  of  the  Constitution  reads : 

*' Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city  or  town.  The  legal  voters 
of  every  city  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  State  of 
Oregon. ' ' 

1.  The  legislative  assembly  of  1893,  Section  3206 
et  seq.,  L.  0.  L.,  passed  a  general  law  providing  for  the 
organization  of  cities  and  towns,  establishing  the  pro- 
cedure therefor,  and  investing  enumerated  civil  and 
criminal  powers  in  such  municipalities.  An  amend- 
ment of  this  act  was  had  at  the  session  of  the  legisla- 
ture for  1913,  page  541,  This  course  of  general  legis- 
lative enactment  is  impotent  in  its  bearing  so  far  as  it 
affects  the  subject  under  consideration,  for  the  City 
of  Portland  was,  at  the  time  of  this  particular  legis- 
lation, clothed  in  a  charter  granted  by  the  law-making 
body,  and  therefore  cannot  arrogate  unto  itself  any 
supplementary  power  by  virtue  of  the  legislation  ii 
question.  In  Riggs  v.  City  of  Grants  Pass,  66  Or.  266 
(134  Pac.  776),  this  court,  speaking  •  through  Mr.  Jus- 
tice Eakin  with  reference  to  the  general  law  pertaining 
to  the  formation  of  cities,  said : 

**It  does  not  operate  as  an  amendment  of  city  char- 
ters; but  charters  may  be  amended  to  take  advantage 
of  powers  granted. ' ' 

2.  To  appreciate  understandingly  the  real  inspira- 
tion productive  of  Article  XI,  Section  2,  of  the  Consti- 
tution, as  well  as  its  expected  corrective  force,  is  but 
to  recall  the  ills  accompanying  legislative  creation  of 
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and  interference  with  municipal  charters  which  natur- 
ally provoked  a  deep-seated  resentment  among  the 
chartered  communities.  Tinkering  with  municipal 
charters  became  a  most  enjoyable  pastime  of  the 
legislators  and  a  favorite  ground  for  the  employment 
of  their  activities.  To  eradicate  the  abuses  too  often 
arising  from  legislative  interference  with  matters 
wholly  municipal  in  character,  the  people  of  the  state 
by  initiative  action  ingrafted  this  provision  upon  the 
organic  law  of  the  state.  In  the  light  of  this  condition, 
the  Constitution  must  be  considered  and  interpreted. 
Therefore,  we  believe  the  people  of  the  state  meant 
literally  what  they  said  when  they  used  the  expression 
that: 

**The  legislative  assembly  shall  not  enact,  amend 
or  repeal  any  charter  or  act  of  incorporation  for  any 
municipality,  city  or  town.'* 

This  language  admits  of  no  other  interpretation 
than  that  the  people  purposed  to  curtail  the  power  of 
the  legislature  in  all  matters  of  legislation  pertaining 
to  the  creation  of  a  municipal  charter,  its  amendment 
or  nullification.  To  yield  to  the  thought  that  the  con- 
stitutional enactment  must  be  construed  to  inhibit  the 
legislature  from  conmiitting  a  direct  assault  upon  the 
charter  of  a  particular  city,  yet,  permitting  that  very 
object  to  be  obtained  by  making  the  law  apply  gen- 
erally to  all  municipalities  in  the  state,  is  to  close  the 
eyes  to  a  full  reading  of  the  provision,  and  to  license 
the  legislature  to  do  that  by  indirection  which  it  is  ex- 
pressly forbidden  to  do  directly.  The  argument  that 
the  constitutional  provision  means  that  the  legislature 
may,  by  general  enactment,  regulate  the  internal 
affairs  of  the  cities  and  towns  of  the  state,  but  are 
prohibited  from  passing  a  similar  law  having  refer- 
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ence  to  a  particular  municipality,  is  giving  life  to  the 
character  of  the  act  rather  than  to  the  substance  of 
the  Constitution,  and  is  equivalent  to  saying  that  the 
legislature  may  do  with  the  Constitution  as  it  pleases 
so  long  as  it  selects  a  general  conveyance  rather  than 
a  particular  vehicle. 

In  adding  this  constitutional  mandate,  there  was 
no  design  to  emancipate  any  city  from  general  legisla- 
tion by  the  legislative  assembly  affecting  the  body  of 
the  people  of  the  state  in  those  matters  wholly  involv- 
ing state-wide  policies  and  activities,  or  to  prevent 
appropriate  action  by  the  lawmakers  upon  any  of  the 
topics  regarding  which  the  Constitution  sanctions 
legislation,  but  only  in  respect  to  those  phases  of 
purely  municipal  government  properly  regulated  by 
charters  and  embracing  matters  of  internal  municipal 
regulation.  The  wisdom  of  the  body  politic  in  con- 
ceiving and  adopting  this  addition  to  the  fundamental 
law  of  the  state  is  grounded  on  the  proposition  that 
each  municipality  is  best  suited  to  govern  its  own 
affairs.  What  might  be  the  proper  height  of  a  build- 
ing in  one  city,  the  distance  the  dwellings  should  be 
located  from  the  street  line  in  some  populous  district 
as  a  protection  from  the  ravages  of  fire,  and  the  speed 
automobiles  should  travel  on  the  congested  thorough- 
fares of  a  metropolis,  are  considerations  properly  of 
a  municipal  concern,  differing  as  widely  as  the  cities 
differ  from  the  hamlets  and  wholly  beyond  the  domain 
of  legislative  understanding. 

Returning  to  the  constitutional  provision,  this  lan- 
guage will  be  observed: 

*' Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.'* 
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The  formation  of  incorporations  by  general  laws 
alone  is  permitted.  The  next  sentence  contains  this 
inhibition : 

'^The  legislative  assembly  shall  not  enact,  amend  or 
repeal  any  charter  or  act  of  incorporation  for  any 
municipality,  city  or  town/' 

The  formation  of  corporations  by  general  laws,  that 
is,  providing  through  general  legislation,  the  imple- 
ments by  which  a  community  may  initiate  its  exist- 
ence and  form  and  mold  its  shape  is  permitted,  but 
from  the  legislature  the  people  of  the  state  have  with- 
drawn  its  former  prerogative  to  enact,  amend  or  re- 
peal any  municipal  charter  by  such  a  specie  of  legis- 
lation. Had  the  electors  of  the  state  desired  municipal 
legislation  by  general  laws,  the  first  sentence  of  the 
Constitution  would  have  read:      * 

**  Corporations  may  be  formed  and  the  charters  of 
municipal  corporations  enacted,  amended  or  repealed 
under  general  laws. ' ' 

By  the  force  of  Article  XI,  Section  2,  of  the  Consti- 
tution, the  electors  of  municipalities  are,  subject  to  the 
Constitution  and  criminal  laws  and  such  general  laws 
as  may  be  enacted  by  the  legislature  affecting  the  re- 
lation of  the  state  to  the  locality,  made  the  legislative 
assembly  to  enact  the  laws  germane  to  the  general  pur- 
pose and  object  of  the  municipality,  free  from  legisla- 
tive molestation,  which  autonomy  in  a  sense  constitutes 
a  sovereign  city,  subject  at  all  times,  however,  to  the 
supreme  will  of  the  state,  reserved  by  the  people  of  the 
state  through  the  initiative  and  referendum  provision 
of  the  fundamental  law. 

Counsel  for  respondent  finds  much  comfort  in  the 
case  of  Straw  v.  Harris,  54  Or.  424  (103  Pac.  777),  and 
offers  the  conclusion  of  that  opinion  as  decisive  of  the 
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case  under  consideration.  The  legislature  in  its  bi- 
ennial session  in  1909  passed  an  act  designed  to  pro- 
vide a  method  for  the  incorporation,  under  general 
laws,  of  ports  in  communities  bordering  upon  bays 
or  rivers  navigable  from  the  sea.  Several  cities  of 
Southwestern  Oregon  found  this  act  a  suitable  con- 
veyance for  their  amalgamation  as  a  port.  Litigation 
resulted,  and  in  consequence  thereof,  this  court,  in  a 
well-considered  opinion  written  by  Mr.  Justice  King, 
said,  among  other  things : 

'^The  act  under  consideration  by  permitting  the  in- 
corporation of  ports  does  not  thereby  directly  attempt 
to  amend  the  charter  of  any  city  or  town  within  the 
boundaries  thereof.  Under  any  view,  it  may  only 
affect  the  charters  and  ordinances  of  such  cities  and 
towns  to  the  extent  that  they  may  be  in  conflict  or  in- 
consistent with  the  general  object  and  purpose  for 
which  the  port  may  be  organized.  This  the  Constitu- 
tion clearly  intended  to  permit;  that  is  to  say,  a  gen- 
eral law  thereunder  is  provided  whereby  the  people 
within  the  municipality  created  under  it  may  take  such 
steps  in  support  thereof  as  may  be  necessary,  even 
though  its  success  may  require,  on  the  part  of  the 
included  municipalities,  a  surrender  of  some  of  the 
rights  or  privileges  previously  granted  to  or  acquired 
by  them.  Incorporated  citgtes  and  towns  may  change 
or  amend  their  charters  at  any  time  in  the  manner 
provided  by  the  Constitution.  The  power  to  do  so, 
however,  is  derived  from  the  people  of  the  state,  and  is 
necessarily  limited  to  the  exercise  of  such  powers, 
rights  and  privileges  as  may  not  be  inconsistent  with 
the  maintenance  and  perpetuity  of  the  state,  of  which 
public  corporations  are  but  the  mere  instrumentalities 
of  government.  In  other  words,  the  powers  thus  ac- 
quired do  not  rise  higher  than  their  source.*' 

The  act  of  the  law-making  body  receiving  the 
thoughtful  consideration  of  the  court  was  one  sanc- 
tioned by  the  constitutional  provision  in  its  first  sen- 
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tence,  which  reads,  ''Corporations  may  be  formed 
under  general  laws/'  This  enactment  had  solely  for 
its  purpose  a  plan  of  procedure  for  the  formation  of 
ports,  and  therefore  did  not  purport  to  amend  or  annul 
the  charter'  of  any  city,  and,  further,  such  legislation 
was  general  in  its  application,  and  outside  of  the  prov- 
ince of  charter  regulation.  It  is  true  that  the  court 
in  that  decision  said,  in  substaiice, ' '  that  the  state  can- 
not surrender  its  sovereignty  to  the  municipalities." 
This  the  state  has  not  done  by  circumscribing  the 
power  of  the  legislature  over  municipal  charters,  as 
the  sovereignty  in  this  state  resides  in  the  people. 
They  have  retained  unto  themselves,  under  the  initia- 
tive and  referendum  provision  of  the  Constitution, 
power  to  create,  amend,  or  annul  a  municipal  charter, 
though  denying  that  privilege  to  their  representatives 
through  which  they  commonly  speak.  While  there 
may  be  certain  statements  contained  in  Straw  v.  Har- 
ris indicative  of  a  different  conclusion  than  here  an- 
nounced they  fall  in  the  category  of  gratuitous 
observations  unnecessary  of  consideration  in  a  decis- 
ion of  the  points  involved.  Nor  do  we  think  the  de- 
cisions of  this  court  subsequent,' yet  following  in  the 
wake  of  Straw  v.  Harris,  conflict  with  the  doctrine  of 
this  case. 

From  these  principles  we  conclude  the  lower  court 
erred  in  refusing  to  admit  the  ordinances  in  evidence, 
and  that  the  Oregon  motor  vehicle  law  (Laws  1911, 
pp.  265-278)  is  unconstitutional  so  far  as  it  attempts 
to  regulate  the  speed  of  automobiles  in  the  City  of 
Portland.  Bbvbbsbd.    Beheabinq  Gbanted. 

Mb.  Justice  Moobe  and  Mb.  Justice  Bamsey  concur. 

Mb.  Chief  Justice  McBbide  dissents. 
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Former  opinion  sustained  December  21,  1914, 

On  Beheabinq. 

(145  Pac.  22.) 

In  Banc.  Me.  Justice  McNaby  delivered  the  opin- 
ion of  the  court 

In  the  original  opinion  of  this  case,  reported  in  142 
Pac.  594,  the  majority  of  the  court  composing  depart- 
ment No.  1  decided  that  Article  XI,  Section  2  of  the 
Constitution  withheld  the  legislature  from  amending 
or  repealing  the  charter  of  any  city,  or  the  ordinances 
enacted  pursuant  thereto  in  respect  to  those  matters 
peculiar  to  municipal  regulation,  though  reserving 
that  power  to  the  sovereignty  through  the  initiative 
and  referendum  provision  of  the  fundamental  law.  At 
a  rehearing  of  the  case,  counsel  for  defendant  pre- 
sented  argument  for  a  reversal,  which  is  clearly  em- 
hodied  in  the  scholarly  dissenting  opinions  of  Mr. 
Chief  Justice  McBbide  and  Mr.  Justice  Bubnett,  to 
which  our  attention  will  now  be  briefly  given.  Owing 
to  the  importance  of  the  questions  suggested  and  their 
grave  bearing  upon  future  legislation,  we  think  it  not 
amiss  succinctly  to  state  our  position  anew.  Looking 
backward  over  the  path  of  our  state  legislation,  we 
observe  that  the  organic  law  primarily  contained  the 
following  clause : 

*' Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  laws,  except  for 
municipal  purposes.  All  laws  passed  pursuant  to  this 
section  may  be  altered,  amended,  or  repealed,  but  not 
so  as  to  impair  or  destroy  any  vested  corporate 
rights ' ' :  Article  XI,  Section  2,  of  the  Constitution. 

3.  With  pleasing  fidelity  to  this  provision  of  the 
Constitution,    the    recurring    legislative    assemblies 
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created  municipal  corporations,  and  lavishly  bestowed 
their  time  upon  the  amendment  of  particular  charters 
until  a  remedy  was  sought  and  obtained  by  the  people 
in  the  adoption  of  the  constitutional  provision  under 
consideration. 

*' Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter  or  act  of  incorporation  for 
any  municipality,  city  or  town.  The  legal  voters  of 
every  city  and  town  are  hereby  granted  power  to  enact 
and  amend  their  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  state  of  Ore- 
gon ' ' :  Article  XI,  Section  2,  as  amended. 

A  comparison  of  the  two  provisions  of  the  funda- 
mental law  will  at  once  reveal  the  intention  of  the 
voters  and  the  evil  they  purposed  to  correct.  The 
original  section  of  the  Constitution  permitted  the  leg- 
islature to  create  municipal  life  by  special  law,  and  to 
clothe  it  with  a  charter  which  could  be  altered  or  re- 
pealed at  any  legislative  session,  when  either  the  muni- 
cipal welfare  or  political  exigencies  required. 

Over  the  municipality  the  legislature  had  exclusive 
and  unrestrained  control,  and,  having  the  power  to 
create,  so  it  had  the  power  to  modify  or  destroy.  In 
fact,  the  ultimate  sovereign  power  of  the  state  over  its 
cities  and  towns  was  unquestioned.  To  remedy  the 
many  ills  flowing  from  the  absolute  dependency  of 
cities  upon  the  autocratic  will  of  the  legislature  and  its 
oft-repeated  interference  in  matters  of  local  concern, 
the  people  conceived  the  idea  of  city  sovereignty  as  a 
separate  attribute  of  state  sovereignty;  consequently 
we  have,  by  the  adoption  of  the  constitutional  pro- 
vision under  consideration,  vested  our  cities  with  more 
political  power  than  they  heretofore  possessed  since 
the  formation  of  our  state  government.    The  electors 
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now  are,  subject  to  the  Constitution  and  the  criminal 
laws  not  affecting  local  regulation,  made  the  legisla- 
tive assembly  to  enact  and  amend  the  local  laws  which 
should  regulate  their  municipal  affairs.  In  the  former 
opinion,  this  court  said: 

**By  the  force  of  Article  XI,  Section  2,  of  the  Consti- 
tution, the  electors  of  municipalities  are,  subject  to  the 
Constitution  and  criminal  laws  and  such  general  laws 
as  may  be  enacted  by  the  legislature  affecting  the  re- 
lation of  the  state  to  the  locality,  made  the  legislative 
assembly  to  enact  the  laws  germane  to  the  general  pur- 
pose and  object  of  the  municipality,  free  from  legisla- 
tive molestation,  which  autonomy  in  a  sense  constitutes 
a  sovereign  city,  subject  at  all  times,  however,  to 
the  supreme  will  of  the  state,  reserved  by  the  people  of 
the  state  through  the  initiative  and  referendum  pro- 
vision of  the  fundamental  law,'* 

In  the  studiously  considered  case  of  Branch  v.  Albee, 
71  Or.  188  (142  Pac.  598),  a  majority  of  this  court  re- 
aflSrmed  the  same  construction,  saying  through  Mr. 
Justice  Ramsey. 

'^Said  section,  as  amended,  first  withdraws  from 
the  legislative  assembly  all  power  that  it  previously 
had  to  enact,  amend  and  repeal  charters,  and  then  con- 
fers upon  the  legal  voters  of  every  city  and  town 
power  to  enact  and  amend  their  charters,  and  this 
power,  thus  conferred  upon  cities  and  towns,  is  made 
subject  to  the  Constitution  and  the  criminal  laws  of 
the  state.  It  is  not  made  subject  to  the  civil  fkws 
of  the  state.  The  conclusion  seems  to  be  irresis- 
tible that  the  people,  by  the  adoption  of  said  amend- 
ment, intended  to  withdraw  from  the  legislative 
■  assembly  all  power  that  it  previously  possessed  to 
enact,  amend  or  repeal  charters  or  acts  incorporating 
cities  or  towns,  and  to  confer  upon  the  legal  voters 
of  cities  and  towns  all  of  said  power,  except  the  power 
to  repeal  charters.  If  effect  is  given  to  the  language 
of  this  amendment,  no  other  conclusion  appears  to  be 
tenable'':  71  Or.  188  (142  Pac.  600). 
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Referring  to  the  same  provision  of  the  Constitution 
in  the  case  of  Thurber  v.  McMinnville,  63  Or.  410  (128 
Pac.  43),  Mr.  Chief  Justice  MgBride  said: 

*'We  are  of  the  opinion  that  the  true  intent  of  the 
amendment  above  quoted  was  to  give  to  cities  and 
towns  the  authority  to  enact  and  amend  charters  af- 
fecting property  and  other  rights  within  the  bound- 
aries of  such  cities  and  towns,  and  that,  so  far  as 
legislation  outside  of  these  boundaries  is  concerned, 
they  must  find  it  elsewhere  than  in  this  amendment. 
Inside  their  boundaries,  and  in  relation  to  matters 
purely  local,  they  are,  as  regards  regulation  by  the 
state  legislature,  supreme;  beyond  these  boundaries 
they  are  invested  with  no  power  except  that  which  the 
legislature  may  see  fit  to  grant  them  in  common  with 
all  other  cities,  and  under  like  circumstances.'' 

At  this  juncture,  we  deem  it  prudent  carefully  to 
consider  the  case  of  City  of  Portland  v.  Nottingham, 
58  Or,  1'  (113  Pac.  28),  on  account  of  its  similitude  to 
the  one  in  hand.  The  point  we  desire  to  develop  is 
that  this  case  is  an  authority  for  the  doctrine  enunci- 
ated in  the  original  opinion  in  Kalich  v.  Knapp,  ante, 
p.  558  (142  Pac.  594),  namely,  that  the  legislature  is 
inhibited  by  the  Constitution  from  amending  the  char- 
ter of  the  municipality  either  by  special  or  general 
legislation  in  those  matters  of  local  and  municipal  con- 
cern. In  January,  1903,  the  charter  of  the  City  of 
Portland  provided,  among  other  things,  that  a  prop- 
erty owner  who  was  displeased  at  the  assessment 
levied  upon  his  property  for  a  street  improvement 
could  appeal  to  the  Circuit  Court,  but  that  the  verdict 
of  the  jury  should  be  a  conclusive  determination  of  the 
questions  giving  birth  to  his  grievance.  A  dispute 
having  arisen  between  the  city  and  Mr.  Nottingham 
regarding  the  reassessment  of  the  property  of  the 
latter,  the  remedy  provided  by  the  charter  provision 
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was  invoked,  resulting  in  a  verdict  for  the  city,  which 
was  set  aside  by  the  court  and  a  new  trial  granted. 
The  city  prosecuted  an  appeal  to  this  court  upon  the 
assumption  that  the  legislature  did,  at  its  biennial 
session  in  1907  (Laws  1907,  c.  162,  p.  311),  adopt 
an  act  whereby  an  appeal  was  allowable.  Considering 
the  vital  question  whether  the  legislature  could,  by 
general  enactment,  amend  a  charter  provision,  this 
court,  in  a  forceful  opinion  written  by  Mr.  Justice 
Burnett,  said: 

**This  provision  of  the  Constitution  (Article  XI, 
Section  2),  was  adopted  by  the  people  at  the  June 
election  of  1906,  and  went  into  effect  upon  the  procla- 
mation of  the  Governor,  June  25th  of  that  year.  Its 
effect  is  to  take  from  the  legislative  assembly  the  right 
to  amend  the  charter  of  the  City  of  Portland,  although 
enacted  by  the  legislative  assembly  itself  in  January, 
1903/' 

Further,  Article  IV,  Section  1  (a),  of  the  Constitu- 
tion, provides  that: 

*'  *The  initiative  and  referendum  powers  reserved 
to  the  people  by  this  Constitution  are  hereby  further 
reserved  to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective 
municipalities  and  districts. '  These  constitutional 
provisions  confer  ample  and  exclusive  power  upon  the 
people  of  every  municipal  corporation  to  regulate  their 
own  affairs  respecting  municipal  legislation  and  pro- 
cedure. The  legislative  assembly  cannot  pass  laws  tx} 
repeal  or  amend  municipal  charters,  even  by  implica- 
tion, respecting  such  matters.'* 

After  extracting  from  the  Motor  Act  the  criminal 
element  therein  contained,  we  cannot  discern  any  ap- 
preciable difference  in  the  principle  propounded  in 
these  two  cases,  viz.,  that  the  Constitution  as  it  is  now 
built  withholds  the  legislature  from  amending  any 
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municipal  charter  by  legislation,  be  it  direct  or  indi- 
rect, general  or  special,  which  is  properly  and  purely 
the  subject  of  municipal  concern  and  regulation. 

As  additional  evidence  of  their  political  intention 
to  preserve  the  ancient  right  of  local  self-government 
of  municipalities,  the  people  of  the  state  in  June,  1906, 
ingrafted  on  the  Constitution  (Article  IV,  Section 
1(a),  which  provides: 

**The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special,  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective 
municipalities  and  districts." 

This  provision  of  the  Constitution  like  Article  XI, 
Section  2,  was  designed  to  insure  to  each  incorporated 
community  a  full  measure  of  home  rule  and  to  place 
beyond  the  capacity  of  the  legislature  the  power  to 
make  any  change  in  the  system  of  government  of  any 
municipality  by  legislation  other  than  that  authority 
reserved  to  the  legislature  in  Article  XI,  Section  2. 
Since  the  adoption  of  these  constitutional  provi- 
sions this  court  has  given  thought  to  their  intend- 
ments and  limitations,  and  has,  we  think,  generally « 
arrived  at  the  conclusions  reached  in  this  case:  Far- 
rell  V.  Port  of  Portland,  52  Or.  582  (98  Pac.  145) ; 
Haines  v.  City  of  Forest  Grove,  54  Or.  443  (103  Pac. 
775) ;  City  of  McMinnvUle  v.  Howenstien,  56  Or.  451 
(109  Pac.  81) ;  City  of  Portland  v.  Nottingham,  58  Or. 
1  (113  Pac.  28) ;  State  v.  ScUuer,  59  Or.  18  (115  Pac. 
1057) ;  State  v.  Hearn,  59  Or.  227  (115  Pac.  1066,  117 
Pac.  412) ;  McKeon  v.  City  of  Portland,  61  Or.  385  (122 
Pac.  291) ;  State  v.  Port  of  TUlamook,  62  Or.  332  (124 
Pac.  637,  Ann.  Cas.  1914C,  483) ;  Thurber  v.  McMinvn 
vUle,  63  Or.  410  (128  Pac.  43) ;  Riggs  v.  Grants  Pass, 
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66  Or.  266  (134  Pac  776) ;  Kalich  v.  Knapp,  ante,  p. 
558  (142  Pac.  594) ;  Branch  v.  Albee,  71  Or.  188  (142 
Pac.  598).  True,  in  such  cases  as  Straw  v.  Harris,  54 
Or.  424  (103  Pac.  777),  Kiernan  v.  Portland,  57  Or.  454 
(111  Pac  379,  112  Pac.  402,  37  L.  R.  A.  (N.  S.)  339), 
and  Churchill  v.  Grants  Pass,  70  Or.  283  (141  Pac.  164), 
the  court  seems  to  have  announced  the  rule  that  the 
amendments  adverted  to  are  competent  to  restrain  the 
legislature  in  the  enactment  of  special  but  not  general 
laws  affecting  the  municipalities. 

With  vigor  the  argument  is  pressed  upon  us  that 
on  account  of  the  Motor  Act  (Laws  1911,  p.  275),  con- 
taining a  clause  providing  a  penalty  for  its  violation, 
that  the  act  is  a  criminal  law,  and  therefore  without 
the  competency  of  municipal  legislation,  citing  Baxter 
V.  State,  49  Or.  353  (88  Pac.  677,  89  Pac.  369),  and 
State  V.  ScUuer,  59  Or.  18  (115  Pac.  1057).  In  these 
cases  the  question  arose  as  to  whether  a  city  could 
amend  its  charter  under  Article  XI,  Section  2,  of  the 
Organic  Act  so  as  to  be  legal  proof  against  the  opera- 
tion of  the  local  option  law :  Laws  1905,  p.  47.  After 
a  careful  review  of  the  provision  of  the  Constitution, 
this  court  held  that  the  local  option  law  was  general 
in  its  scope  and  criminal  in  its  character,  and  therefore 
within  the  power  of  legislative  expression.  Without 
doubt  these  cases  were  correctly  decided,  for  the  sub- 
ject matter  of  the  local  option  law  involves  either  the 
sale  or  prohibition  of  intoxicating  liquors,  and  for  that 
reason  was  the  proper  subject  for  legislative  action. 
Treated  as  either  a  moral  or  an  economic  question,  the 
state  has,  in  the  interest  of  better  citizenship,  abundant 
authority  to  regulate  the  sale  of  alcoholic  liquors  and 
to  provide  a  punishment  for  disobedience  to  the  law, 
whether  we  consider  the  prohibitory  legislation  from 
the  standpoint  of  a  criminal  law  or  an  enactment  in- 
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volving  the  state  in  its  sovereign  capacity.  Problems 
of  this  kind  lie  too  deep  for  municipal  solution  and  far 
beyond  the  limits  of  purely  municipal  concern. 

The  concept  that  the  Motor  Act  is  a  criminal  law 
finds  its  mainspring  in  the  last  sentence  of  Article  XI, 
Section  2,  of  the  Constitution : 

**The  legal  voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  Constitution  and  criminal  laws 
of  the  State  of  Oregon.^* 

Recurring  to  Section  23  of  the  Motor  Act,  it  will 
be  observed  that  a  punishment  is  provided  for  the 
infractors  of  the  law  which  it  is  argued  brings  the 
act  within  the  power  of  the  legislature  to  adopt.  Con- 
sidered by  itself,  the  constitutional  provision  last 
quoted  might  supply  the  legislature  with  sufficient  ex- 
cuse for  this  legislation,  even  though  it  had  the 
legal  effect  of  amending  or  superseding  a  city  charter 
or  ordinance.  But  this  section  cannot  be  construed 
alone,  as  at  the  same  election  an  amendment  to  Article 
rV  was  adopted,  but  inserted  after  Section  1,  desig- 
nated as  Section  1(a),  supra.  Particularly  do  we  de- 
sire to  accentuate  this  sentence : 

**The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  ail  local,  special,  and  municipal  legisla- 
tion, of  every  character,  in  and  for  their  respective 
municipalities  and  districts.'* 

These  two  amendments,  referring  as  they  do  to  the 
same  subject  matter,  must  be  considered  together,  and 
be  so  interpreted  as  to  carry  out  the  intent  of  the 
framers  and  the  people  who  have  adopted  them.  In 
reading  the  excerpt  from  Article  IV,  Section  1(a),  it 
will  be  noticed  that  the  powers  created  by  Article  XI, 
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Section  2,  were  enlarged  and  made  applicable  **to  oH 
local,  special  and  municipal  legislation  of  every  charac- 
ter.'* 

In  considering  the  two  sections  of  the  Constitution 
for  the  purpose  of  welding  an  harmonious  construc- 
tion, we  think  it  was  the  clear  intention  of  the  electors 
of  the  state  to  restrain  the  legislature  from  legislating 
in  criminal  matters  affecting  those  subjects  that  are 
purely  local  and  municipal  in  character.  But  in  those 
public  matters  which  concern  the  people  of  the  state  at 
large,  in  common  with  the  inhabitants  of  the  chartered 
communities,  the  legislature  has  undoubted  power  to 
define  those  acts  which  shall  constitute  a  crime  and 
provide  a  penalty  for  their  infraction.  This  must  be 
so,  else  we  shall  have  dissipated  the  greatest  power  for 
the  preservation  of  order,  and  without  which  the  gov- 
ernment of  the  state  would  be  incomplete,  and  utterly 
fail  to  attain  one  of  its  great  ends,  the  protection  and 
security  of  person  and  property  in  organized  cities,  as 
well  as  throughout  its  entire  territory.  Certainly  the 
necessity  of  enlarging  municipal  powers  in  both  civil 
and  criminal  matters,  wholly  local  is  thoroughly  appre- 
ciated, even  by  the  casual  observer  of  the  conditions 
in  th^  crowded  modem  centers  of  population,  yet,  even 
so,  the  constitutional  amendments  only  grant  unto  the 
cities  the  exclusive  right  to  exercise  such  powers,  civil 
or  criminal,  as  legitimately  belong  to  their  local  and 
internal  affairs,  and  beyond  this  the  legislative  assem- 
bly and  the  people  of  the  state,  speaking  through  the 
initiative,  occupy  a  field  of  action  exclusively  their 
own. 

The  City  of  Portland  received  its  charter  from  tiie 
hands  of  the  legislature  at  the  session  of  1903:  Sp- 
Laws  of  1903,  pp.  3-172.  By  that  franchise  it  was 
ordained  that  the  common  council  should  have  fall 
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power  and  authority  to  exercise  all  powers  conferred 
by  the  charter  and  the  Constitution  and  laws  of  the 
state.  To  the  council  was  given,  coextensive  with  the 
state,  the  right  to  exercise  within  the  limits  of  the 
city,  all  the  powers  commonly  known  as  the  police 
power,  and  to  regulate  and  control  the  use  of  its  streets 
and  the  traflSc  thereon,  except  as  otherwise  provided 
in  the  Constitution  and  laws  of  the  State  of  Oregon : 
Sections  72  and  73.  By  these  provisions  of  the  char- 
ter, the  legislature  vested  the  city  with  the  same 
authority  over  its  streets  as  the  state  itself  possessed. 
As  an  expression  of  this  potentiality,  the  ordinances 
were  enacted  in  1904  and  1906;  hence  at  the  time  of 
their  enactment  the  City  of  Portland  had,  within  its 
corporate  limits,  concurrent  power  with  the  state  to 
pass  laws  relative  to  the  regulation  and  control  of 
traffic  over  the  streets  of  the  city.  The  constitutional 
provisions  forming  the  meat  of  this  discussion  were 
adopted  by  the  people  of  the  state  in  1906,  and  had  for 
their  eflfect  the  removal  of  legislative  authority  over 
the  subject  of  municipal  traffic;  consequently,  at  the 
time  of  the  passage  of  the  Motor  Act  through  the  legis- 
lature in  1911,  that  department  of  government  was 
impotent  to  nullify  or  amend  the  charter  or  ordinances 
of  the  City  of  Portland  in  a  matter  of  acknowledged 
local  concern  such  as  the  regulation  of  traffic  over  the 
streets  of  the  metropolis. 

From  what  has  been  said  it  must  follow  ''as  night 
the  day"  that  the  Motor  Act,  if  valid  expressly  amends 
every  charter  of  every  municipality  in  the  state  by 
divesting  such  cities  of  the  power  to  pass  or  enforce 
ordinances  in  conflict  with  the  statute.  To  assert  that 
the  adoption  of  the  act  is  not  an  amendment  but  a 
suppression  by  paramount  authority  is  but  a  hollow 
statement  that  must  fall  for  the  want  of  a  distinguish- 
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ing  prop.  The  desideratum  is  to  discover  the  intended 
effect  of  the  legislation  rather  than  the  particular 
choice  of  words  that  may  be  used  to  express  that 
effect.  If  the  statute  nullifies  the  charter  or  ordi- 
nances of  the  incorporated  communities,  it  supersedes 
them  either  by  suppression  by  paramount  authority 
or  by  amendment.  The  resultant  effect  is  the  same. 
And  from  what  has  been  said  this  cannot  be  done.  In 
the  title  of  the  Motor  Act  we  are  confronted  with  this 
declaration:  **To  limit  the  authority  of  cities  and 
towns  on  like  subjects  concerned  with  *  *  vehicles." 
In  Section  25  of  the  act,  we  find  an  express  statement 
that  local  authorities  shall  have  no  power  to  prescribe 
a  lower  rate  of  speed  than  in  the  enactment  provided. 
Without  doubt,  the  legislative  act  embraces  the  same 
subject  matter  as  the  ordinances  and  is  in  direct  con- 
flict therewith,  and  if  the  statute  is  constitutional,  then 
it  expressly  repeals  the  ordinances.  In  aid  of  our  de- 
ductions that  this  language  works  an  amendment  of 
the  charter,  we  adduce  State  v.  WrigM,  14  Or.  365  (12 
Pac.  708) ;  Warren  v.  Crosby,  24  Or.  558  (34  Pac.  661). 
4.  Associated  with  the  other  questions  is  this  one: 
Does  the  supreme  law  of  the  state  prohibit  the  people 
from  diminishing  the  power  of  the  legislature  in  the 
exercise  of  any  of  its  original  prerogatives  of  legisla- 
tion? The  primary  draft  of  the  Constitution,  ratified 
by  the  electors  of  the  territory  in  1857  and  approved 
later  by  the  Congress  of  the  United  States,  specified 
that: 

''The  legislative  authority  of  the  state  shall  be 
vested  in  the  legislative  assembly,  which  shall  consist 
of  a  Senate  and  House  of  Representatives'*:  Article 
IV,  Section  1,  Constitution. 

Thus  did  the  people  of  the  state  so  hew  and  shape 
the  body  of  their  fundamental  law  as  to  constitute 
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the  legislature  the  only  instrument  through  which  the 
people  could  express  their  choice  on  legislative  mat- 
ters. As  a  result  of  political  expansion,  the  people 
amended  this  section  of  the  Constitution  by  imposing 
an  indirect  limitation  on  the  legislature  compelling 
that  institution  to  share  its  powers  of  legislation  with 
that  of  the  people  publicly  expressed  through  the  ini- 
tiative.   For  we  read  that: 

^^The  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly,  consisting  of  a  Senate 
and  House  of  Representatives,  but  the  people  reserve 
to  themselves  power  to  propose  laws  and  amendments 
to  the  Constitution  and  to  enact  or  reject  the  same  at 
the  polls,  independent  of  the  legislative  assembly,  and 
also  reserve  power  at  their  own  option  to  approve  or 
reject  at  the  polls  any  act  of  the  legislative  assembly'': 
Article  IV,  Section  1,  as  amended  in  June,  1902. 

Here,  it  will  be  seen  that  the  people  did  not  shorten 
the  powers  of  the  legislature  in  matters  of  legislation 
only,  they  did  declare  that  the  legislature  was  no 
longer  to  be  their  exclusive  agency  of  expression.  EIx- 
perimentation  of  this  character  having  proved  popular, 
the  electorate  set  about  further  to  curtail  the  legisla- 
ture as  an  organ  of  legislative  expression.  This  they 
succeeded  in  accomplishing  in  the  adoption  of  Article 
XI,  Section  1,  and  Article  IV,  Section  1(a),  of  the 
Constitution,  when  they  forbade  the  legislature  from 
voicing  their  sentiments  in  matters  of  purely  muni- 
cipal concern. 

We  are  liable  to  confuse  the  discussion  of  the  subject 
if  we  fail  to  discern  between  sovereignty  itself  and  that 
force  which  stands  as  the  representative  of  sovereign 
power.  The  source— the  abiding  place  of  sovereignty 
— ^is  in  the  people.  Government  is  merely  an  agency 
by  which  it  is  exercised.    The  legislative  body  is  but  a 
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component  of  that  agency — a  contrivance  by  which  the 
people  crystallize  their  ideas  into  the  form  of  legisla- 
tion. Therefore,  in  the  enactment  of  organic  legis- 
lation having  for  its  function  the  abridgment  of 
legislative  power,  the  people  of  the  state  are  not  part- 
ing with  any  of  their  sovereignty,  rather  they  are  exer- 
cising their  right  to  express  this  sovereign  power 
directly.  In  time  the  people  may  strip  the  legislature 
of  every  power  it  once  enjoyed,  leaving  it  but  a  place 
in  memory,  and  themselves  exercise  directly  within  the 
state  all  of  the  powers  formerly  committed  to  the  leg- 
islature. No  further  need  we  seek  to  disclose  the 
authority  of  this  statement  than  to  quote  Article  I, 
Section  1,  of  the  Constitution : 

**We  declare  that  all  men,  when  they  form  a  social 
compact,  are  equal  in  right ;  that  all  power  is  inherent 
in  the  people,  and  all  free  governments  are  founded  on 
their  authority,  and  instituted  for  their  peace,  safety, 
and  happiness;  and  they  have  at  all  times  a  right  to 
alter,  reform,  or  abolish  the  government  in  such  man- 
ner as  they  may  think  proper. ' ' 

Surely,  then,  in  checking  the  legislature  from  fur- 
ther interference  in  municipal  affairs  does  not  con- 
stitute the  surrender  of  any  sovereignty.  Nor  does 
the  city  on  that  account  become  a  miniature  state,  for 
at  all  times  and  under  all  forms  of  government  sover- 
eignty remains  in  the  people  of  the  state  who,  speak- 
ing through  the  initiative,  may  legislate  on  all  matters 
unless  restrained  by  the  federal  or  the  state  Consti- 
tutions. 

5.  Finally,  we  cannot  yield  to  the  plaint  that  ttie 
conclusions  reached  are  not  justifiable,  because  judi- 
cial minds  may  differ  with  respect  to  the  station  where 
municipal  power  ends  and  state  authority  begins.  The 
difficulty  of  locating  the  boimdary  between  legisla- 
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tion  that  is  purely  municipal,  and  therefore  within 
the  administrative  competency  of  cities  and  legisla- 
tion that  lies  without  its  fold  and  consequently  within 
the  embrace  of  legislative  enactment  is  more  apparent 
than  actual.  Though  it  must  be  admitted  that  the 
differentiation  is  not  and  never  can  be  totally  free 
from  perplexity,  however,  this  unfortunate  situation 
is  the  handmaid  of  many  legal  rules  that  either 
entwine  or  shade  into  each  other  without  regard  to 
the  layman's  dislike  for  complexity  in  legal  jurispru- 
dence. Discussing  municipal  affairs  as  distinguished 
from  state  functions,  Mr.  McQuillin,  in  his  excellent 
treatise  on  Municipal  Corporations,  Volume  1,  Sec- 
tion 173,  says: 

**A11  of  those  public  matters  which  concern  the  peo- 
ple of  the  state  at  large  in  common  with  the  people  of 
the  particular  locality,  as  the  administration  of  justice, 
and  the  authority  of  the  state  generally,  through  and 
by  legislative  enactments  administered  by  state  officers 
or  by  virtue  of  the  power  of  the  central  government, 
in  the  preservation  of  the  public  peace  and  aif airs  of 
like  general  character,  although  some  of  which  may  be 
in  the  hands  of  the  local  or  municipal  authorities,  are 
matters  of  state  or  central  jurisdiction.  On  the  other 
hand,  all  of  those  public  affairs  which  concern  the  in- 
habitants of  the  locality  as  an  organized  community, 
apart  from  the  people  of  the  state  at  large,  as  supply- 
ing purely  local  needs,  conveniences,  and  comforts  like 
water,  light,  and  gas,  the  establishment  of  sewers,  fire 
protection,  and  the  enforcement  of  by-laws  or  ordi- 
nances touching  the  interests  of  the  local  corporation 
alone  are  essential  matters  of  local  concern." 

From  the  general  principles  of  law  herein  discussed, 
we  conclude  that  the  judgment  of  the  trial  court  is  er- 
roneous and  therefore  must  be  reversed. 
Bevebsed.    Foemeb  Opinion  Sustained  on  Beheabino. 
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Mb.  Justice  Moobb,  Mb.  Justice  Eakik,  Mb.  Justice 
Bean  and  Mb.  Justice  Bamset  concur. 

Mb.  Chief  Justice  McBbide  delivered  the  following 
dissenting  opinion : 

It  is  an  old  saying  that  '^hard  cases  make  bad  law," 
and  in  this  case  I  think  the  enactment  by  the  legislature 
of  a  foolish  and  unnecessary  statute  has  created  a 
hardship  which  has  led  the  court  into  an  erroneous  con- 
struction of  Article  XI,  Section  2,  of  our  Constitution, 
as  now  amended.     The  section  is  as  follows : 

**  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend,  or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city,  or  town.  The  legal  voters 
of  every  city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  State  of  Oregon, 
and  the  exclusive  power  to  license,  regulate,  control,  or 
to  suppress  or  prohibit,  the  sale  of  intoxicating  liquors 
therein  is  vested  in  such  municipality;  but  such  muni- 
cipality shall  within  its  limits  be  subject  to  the  pro- 
visions of  the  local  option  law  of  the  State  of  Oregon. ' ' 

The  intent  of  this  section  was  to  put  an  end  to  the 
theretofore  prevalent  practice  of  legislative  intermed- 
dling with  particular  city  charters  by  acts  special  in 
their  nature  and  not  infrequently  against  the  wish  of  a 
majority  of  the  voters  of  the  municipality.  The  lan- 
guage employed  seems  to  me  clearly  to  indicate  a  pur- 
pose to  prohibit  special  and  local  legislation  affecting 
city  charters.  It  provides  that  the  legislature  shall 
**not  enact,  amend,  or  repeal  any  charter  or  act  of  in- 
corporation of  any  municipality,  city,  or  town" — ^using 
the  singular  number,  whereas  if  it  had  been  the  intent 
to  prohibit  general  legislation  affecting  all  towns  and 
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cities  the  plural  would  naturally  have  been  employed. 
The  act  in  question  is  a  statute  prohibiting  a  certain 
rate  of  speed  by  automobiles,  and  providing  a  penalty 
for  its  violation.  This  under  the  ruling  in  Portland  v. 
Erickson,  39  Or.  1  (62  Pac.  753),  and  Baxter  v.  State,  49 
Or.  353  (88  Pac.  677,  89  Pac.  369),. makes  the  act  in 
question  a  criminal  statute,  and  therefore  within  the 
power  of  the  legislature  to  enact  in  any  event.  Emer- 
gencies have  arisen,  and  may  arise  again,  in  which  it 
is  desirable  that  general  legislation  to  enable  towns, 
cities,  and  ports  to  carry  on  the  purposes  of  their  or- 
ganization should  be  speedily  passed  without  the  delay 
incident  to  the  adoption  of  a  measure  by  the  initiative , 
and  I  hesitate  to  assent  to  a  ruling  by  this  court  that  in 
the  end  may  result  in  much  inconvenience  to  the  vari- 
ous municipalities  of  the  state.  While  deprecating 
legislative  intermeddling  with  the  local  affairs  of  towns 
and  cities  in  the  manner  the  act  in  question  has  done, 
I  consider  it,  not  a  question  of  power,  but  of  public  pol- 
icy, which  can  and,  no  doubt  will,  be  corrected  at  the 
next  session  of  the  legislature  soon  to  meet 
The  judgment  should  be  aflSrmed. 

Mb.  Justice  Burnett  delivered  the  following  dis- 
senting opinion : 

The  plaintiff  brought  an  action  to  recover  damages 
for  injuries  sustained  by  him  in  a  collision  with  an  au- 
tomobile driven  by  the  defendant  at  the  intersection  of 
Williams  Avenue  and  Russell  Street,  in  Portland,  con- 
tending that  the  defendant  was  driving  at  a  reckless 
and  unlawful  rate  of  speed.  For  the  purpose  of  prov- 
ing negligence  in  that  respect,  the  plaintiff  offered 
some  ordinances  of  the  City  of  Portland  limiting  the 
speed  of  such  vehicles  in  the  city  to  a  maximum  rate  of 
15  miles  per  hour  in  general  graded  to  10  miles  per 
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hour  within  the  fire  limits  and  to  a  rate  no  greater  than 
a  walk  upon  any  street  where  street-cars  turn.  The 
Circuit  Court  sustained  an  objection  to  the  introduction 
of  these  ordinances  on  the  ground  that  they  had  been 
superseded  by  an  act  of  the  legislative  assembly  of  the 
state,  known  as  the  Oregon  motor  vehicle  law  (Laws 
1911,  c.  174).  This  ruling  is  assigned  as  the  principal 
error  on  an  appeal  by  the  plaintiff  from  a  judgment 
against  him  as  a  result  of  the  jury  trial  there.  In  an 
opinion  written  by  Mr.  Justice  McNaby,  filed  June  2, 
1914,  the  judgment  was  reversed  on  the  ground  that,  in 
the  respect  involved,  the  vehicle  law  was  an  attempt  to 
amend  the  charter  of  the  City  of  Portland  contrary  to 
the  injunction  of  Article  XI,  Section  2,  of  the  state  Con- 
stitution, that ' '  the  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city,  or  town.'*  Involving  as  it 
does  the  issue  of  which  shall  be  supreme  the  city  or  the 
state,  the  importance  of  the  subject  has  brought  about 
a  rehearing  in  banc. 

The  direct  question  involved  is  the  constitutionality 
of  the  vehicle  law  as  applied  to  chartered  cities  and 
towns.  At  the  outset  we  must  remember  that  the  legis- 
lative assembly  is  a  co-ordinate  branch  of  the  govern- 
ment of  equal  dignity  and  importance  with  the  judicial 
department,  and  if  we  assume  to  disregard  or  overturn 
its  declarations  of  what  the  law  shall  be  we  must  be 
prepared  to  demonstrate  to  a  reasonable  certainty  that 
its  utterances  violate  the  Constitution,  which  is  su- 
preme in  authority  over  the  executive,  the  legislature, 
and  the  courts :  Cline  v.  Greenwood,  10  Or.  230 ;  Cook 
V.  Port  of  Portland,  20  Or.  580  (27  Pac.  263, 13  L.  B.  A. 
533) ;  Umatilla  Irr.  Co.  v.  Barnhart,  22  Or.  389,  30  Pac 
37) ;  State  v.  Shaw,  22  Or.  287  (29  Pac.  1028) ;  Simon  v. 
Northup,  27  Or.  487  (40  Pac.  560,  30  L.  B,  A.  171); 
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Kadderly  v.  Portland,  44  Or.  118,  143  (74  Pac.  710,  75 
Pac.  222) ;  State  v.  Walton,  53  Or.  557  (99  Pac.  431, 101 
Pac.  389,  102  Pac.  173) ;  Straw  v.  Harris,  54  Or.  424 
(103  Pac.  777) ;  State  v.  Cochran,  55  Or.  157,  179  (104 
Pac.  419, 105  Pac.  884) ;  Miller  v.  Henry,  62  Or.  4  (124 
Pac.  197, 41 L.  R.  A.  (N.  S.)  97) ;  Libhy  v.  Olcott,  66  Or. 
124  (134  Pac.  13). 

Another  doctrine  equally  well  settled  is  that  of  stare 
decisis,  to  the  effect  that  when  a  decision  has  once  been 
rendered,  it  amounts  to  an  authoritative  construction 
of  the  law,  and  should  not  be  disregarded  or  overturned 
except  for  very  cogent  reasons  showing  beyond  ques- 
tion that  on  principle  it  was  wrongly  decided.  The 
principle  is  that  laws  are  largely  conventional  rules 
of  action,  and  it  is  more  important  that  the  rule  be  set- 
tled as  a  guiding  precept  to  the  public  than  that  by  the 
action  of  the  courts  the  law  should  be  made  to  fluctuate 
like  the  tides:  Staie  v.  Clark,  9  Or.  466;  Multnomah 
County  V.  Sliker,  10  Or.  65 ;  Despain  v.  Crow,  14  Or. 
404  (12  Pac.  806) ;  Corvallis  v.  Stock,  12  Or.  391  (7  Pac. 
524) ;  Sheridan  v.  Salem,  14  Or.  328  (12  Pac.  925) ; 
Paulson  V.  Portland,  16  Or.  450  (19  Pac.  450, 1  L.  R.  A. 
673) ;  Everding  v.  McGinn,  23  Or.  15  (35  Pac.  178). 

At  all  the  times  involved  in  this  litigation  the  City  of 
Portland  was  working  under  a  charter  granted  by  the 
legislative  assembly  in  1903  (Sp.  Laws  1903,  p.  3),  and 
afterward  adopted  by  the  vote  of  the  people  of  that 
city  at  an  election  therein.  That  enactment  equipped 
the  council  with  all  the  legislative  power  of  the  city  and 
subject  to  the  provisions,  limitations  and  restrictions 
contained  in  the  act  authorized  the  council : 

**(1)  To  exercise  within  the  limits  of  the  City  of 
Portland,  all  the  power,  commonly  known  as  the  police 
power,  to  the  same  extent  as  the  State  of  Oregon  has 
or  could  exercise  said  power  within  said  limits;  *  * 
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(60)  except  as  otherwise  provided  in  this  charter,  or 
in  the  Constitution  or  laws  of  the  State  of  Oregon,  to 
regulate  and  control  for  any  and  every  purpose  the  use 
of  the  streets,  highways,  alleys,  sidewalks,  public 
thoroughfares,  public  places,  and  parks  of  the  city ;  to 
regulate  the  use  of  streets,  roads,  highways,  and  pub- 
lic places  for  foot  passengers,  animals,  bicycles,  auto- 
mobiles, and  vehicles  of  all  descriptions;  *  *  (63)  to 
control  and  limit  traffic  on  the  streets,  avenues,  and 
elsewhere. ' ' 

The  municipal  legislation  above  referred  to  was  en- 
acted under  the  provisions  of  this  charter.  The  motor 
vehicle  law  is  a  general  act  of  the  legislative  assembly 
applicable  by  its  terms  to  all  public  roads,  streets,  and 
highways  in  the  State  of  Oregon.  It  permits  a  maxi- 
mum speed  of  25  miles  per  hour,  declares  that  local 
authorities  shall  have  no  power  to  pass,  enforce  or 
maintain  any  ordinance,  rule  or  regulation  inconsistent 
with  the  provisions  of  the  act,  and  provides  that  cities 
may  limit  the  speed  of  vehicles  on  their  streets  on  con- 
dition that  the  minimum  shall  in  no  case  be  less  than 
one  mile  in  six  minutes.  Other  conditions  are  annexed 
to  the  exercise  of  local  authority  on  the  subject,  but 
these  are  sufficient  for  example. 

At  the  threshold  of  the  discussion  it  will  be  observed 
that  under  the  very  terms  of  the  charter  itself,  in  sub- 
paragraph 60  of  Section  73  supra,  the  city  is  permitted 
to  exercise  the  power  in  question  * '  except  as  otherwise 
provided  in  this  charter  or  in  the  Constitution  or  laws 
of  the  State  of  Oregon. "  The  exception  makes  no  dis- 
tinction between  the  civil  and  criminal  laws  of  the  state 
as  a  limitation  upon  the  powers  of  the  council.  Hence, 
for  the  time  being,  we  need  not  concern  ourselves 
about  whether  the  motor  vehicle  law  is  a  criminal  stat- 
ute or  not,  within  the  meaning  of  Article  XI,  Section 
2,  of  the  state  Constitution.    The  people  of  Portland  in 
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adopting  their  fundamental  law  have  thus  expressly 
made  the  legislative  power  of  their  city  council  subject 
and  subordinate  to  both  the  civil  and  criminal  laws  of 
the  state  as  well  as  its  Constitution.  It  follows  that 
when  the  council  adopts  an  ordinance  conflicting  with 
any  state  law,  that  body  exceeds  the  legislative  powers 
delegated  to  it  by  thQ  people  of  the  city  and  its  legisla- 
tion of  that  nature  must  yield  and  be  set  aside  at  all 
points  of  such  conflict.  In  that  charter  the  people  of 
Portland  themselves  have  asserted  the  supremacy  of 
the  laws  of  the  state  without  distinctioij  over  the  en- 
actments of  the  city  council.  Laying  aside  for  the 
moment  all  other  questions,  it  is  beyond  dispute  that 
the  council  cannot  lawfully  exceed  its  legislative  au- 
thority defined  and  limited  by  the  charter  under  which 
it  acts.  Viewing  the  matter  from  the  standpoint  of 
the  city  alone,  its  charter  is  paramount  in  authority 
over  the  council,  and  at  least  until  the  people  of  the 
municipality  change  that  instrument  by  their  initiative 
power  the  council  must  obey  it.  The  legal  voters  of 
Portland  have  not  yet  amended  their  charter  in  the 
respect  involved,  and  as  the  ordinance  in  question  is 
plainly  in  conflict  therewith  because  it  exceeds  the 
limiting  words  of  the  charter  ''except  as  otherwise 
provided  in  this  charter  or  in  the  Constitution  or  laws 
of  the  State  of  Oregon,  *'  the  ordinance  is  void  so  far 
as  not  in  harmony  with  the  motor  vehicle  law  enacted 
by  the  state  legislature.  Based  merely  upon  a  con- 
struction of  the  fundamental  law  of  the  City  of  Port- 
land, the  disquisition  might  well  end  here,  for  the  su- 
premacy of  the  state  law  is  reserved  under  the  very 
instrument  upon  which  the  plaintiflf  depends. 

Owing  to  the  importance  of  the  question,  however,  it 
is  proper  to  consider  anew  the  relative  authority  of 
the  state  and  of  cities  and  towns  within  its  borders  as 
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defined  in  Article  XI,  Section  2,  of  the  state  Constitu- 
tion: 

'*  Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city  or  town.  The  legal  voters 
of  every  city  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  State  of  Ore- 
gon, and  the  exclusive  power  to  license,  regulate,  con- 
trol, or  to  suppress  or  prohibit,  the  sale  of  intoxicating 
liquors  therein  is  vested  in  such  municipality ;  but  such 
municipality  shall  within  its  limits  be  subject  to  the 
provisions  of  the  local  option  law  of  the  State  of  Ore- 
gon. '  * 

The  evil  which  gave  rise  to  this  expression  of  the  will 
of  the  people  as  part  of  the  fundamental  law  forbidding 
the  legislative  assembly  to  enact,  amend,  or  repeal  any 
municipal  charter  is  well  described  by  Mr.  Justice  Mc- 
Nary  in  the  former  opinion,  to  the  effect  that  the  l^s- 
lative  assembly  had  wasted  much  valuable  time  in  deal- 
ing with  particular  charters  of  various  cities  and  towns 
throughout  the  state  which  might  have  been  more 
profitably  devoted  to  general  legislation.  Ambitious 
villages  were  often  burdened  with  charters  sufficiently 
comprehensive  for  the  metropolis,  and  each  measure  of 
the  kind  required  as  much  attention  as  any  other.  The 
people,  therefore,  said  in  this  amended  section  that 
corporations  of  whatever  kind  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  the  legislative 
assembly  by  special  laws.  Going  further  into  par- 
ticulars, and  by  way  of  reiteration,  it  restrains  its  body 
of  lawmakers  from  devoting  any  attention  in  any  way 
to  any  single  charter  or  act  of  incorporation.  It  left 
unrestricted  and  unchanged  the  general  power  of  leg- 
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islation  lodged  by  the  Constitution  with  the  legisla- 
tive assembly. 

The  state  is  the  paramount  unit  of  government  es- 
tablished by  the  people.  This  same  people  has  or- 
dained in  Article  I,  Section  4,  of  its  fundamental  law 
that  ''the  legislative  authority  of  the  state  shall  be 
vested  in  a  legislative  assembly  consisting  of  a  Senate 
and  House  of  Representatives,'*  reserving  to  the 
people,  of  course,  the  power  to  enact  laws  or  to  reject 
those  promulgated  by  the  legislature.  Thus  the  gen- 
eral power  of  legislation  remains  in  the  legislative  as- 
sembly as  from  the  beginning  of  the  state,  and  the 
reservation  by  the  people  was  designed  to  be  a  cor- 
rective exception.  As  much  as  ever  before,  the  rule 
applies  as  laid  down  in  Straw  v.  Harris,  54  Or.  424,  428 
(103  Pac.  777,  779)^  as  follows: 

''That  in  the  enactment  of  laws,  the  legislative  de- 
partment of  a  state,  unlike  that  department  of  the 
national  government,  may  enact  any  law  not  expressly 
or  impliedly  prohibited  by  the  Constitution.'* 

It  is  also  there  said  by  Mr.  Justice  Kinq  : 

' '  There  remains,  however,  as  formerly,  but  one  legis- 
lative department  of  the  state.  It  operates,  it  is  true, 
differently  than  before — one  method  by  the  enactment 
of  laws  directly  through  that  source  of  all  legislative 
power,  the  people ;  and  the  other,  as  formerly,  by  their 
representatives — ^but  the  change  thus  wrought  neither 
gives  to  nor  takes  from  the  legislative  assembly  the 
power  to  enact  or  repeal  any  law,  except  in  such  man- 
ner and  to  such  extent  as  may  therein  be  expressly 
stated.  •  •  The  powers  thus  reserved  to  the  people 
merely  took  from  the  legislature  the  exclusive  right  to 
enact  laws,  at  the  same  time  leaving  it  a  co-ordinate 
legislative  body  with  them." 

Considering  Article  XI,  Section  2,  and  Article  IV, 
Section  la,  of  the  Constitution,  conferring  upon  mu- 
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nicipalities  and  districts  the  initiative  and  referendum 
powers  reserved  to  the  people,  Mr.  Justice  Kino  in 
Kiernan  v.  Portland,  57  Or.  454,  467  (112  Pac.  402, 
403,  37  L.  R.  A.  (N.  S.)  339),  writes  thus: 

**It  will  be  observed  from  the  first  sentence  in  Sec- 
tion 2  that  no  restriction  is  placed  upon  the  legisla- 
ture with  respect  to  the  enactment  of  general  laws; 
the  exception  being  tiiat  no  special  laws  creating  or 
affecting  the  municipalities  shall  be  enacted  by  the 
legislature.  Under  all  the  rules  of  construction,  this 
exception  reserved  to  the  legislative  department  the 
right,  whether  by  the  people  directly  through  the 
initiative  or  indirectly  through  the  legislature,  to  enact 
general  laws  upon  the  subject,  making  it  clear  that  the 
inhibition  in  the  next  sentence  has  reference  to  special 
laws. ' ' 

Further  on  in  the  same  case  the  learned  justice  writr 
ing  the  opinion  used  this  language : 

* '  Our  holding  is  that  the  state  may,  by  constitutional 
provisions,  directly  delegate  to  municipalities  any 
powers  which  it,  through  the  legislature,  could  form- 
erly have  granted  indirectly.  All  the  prerogatives, 
attempted  to  be  exercised  by  Portland  in  the  construc- 
tion of  the  Broadway  Bridge,  formerly  could  have 
been  granted  by  the  legislature,  and  the  power  to  pro- 
vide therefor,  having  been  delegated  to  the  city  by 
amendment  to  our  organic  laws,  is  valid,  and  the  r^ht 
to  exercise  such  powers  will  continue  until  such  time 
as  changed  by  general  enactments  of  the  law-making 
department  of  our  state,  provision  for  which  may  be 
made  by  the  legislature  by  general  laws,  applying  alike 
to  all  municipalities  of  that  class,  or  by  the  people 
through  the  initiative,  by  the  enactment  of  either  gen- 
eral or  special  laws  on  the  subject. '  * 

In  State  ex  reL  v.  Port  of  TUlainook,  62  Or.  332, 
341  (124  Pac.  637,  640,  Ann.  Gas.  1914C,  483),  Mr. 
Justice  Bean  says: 
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**Such  municipal  corporations  are  always  subject 
to  the  control  and  regulation  of  the  lawmakers  of  the 
state  in  the  manner  directed  by  the  Constitution :  City 
of  McMinnville  v.  Howenstien,  56  Or.  451,  456  (109 
Pac.  81,  Ann.  Cas.  1912C,  193).  While  these  public 
corporations  are  capable  of  adopting  and  amending 
their  charter,  they  still  continue  to  be  agencies  of  the 
state.  A  general  control  is  left  in  the  legislative 
assembly. ' ' 

Again,  in  Riggs  v.  Grants  Pass,  66  Or.  266,  271  (134 
Pac.  776,  778),  Mr.  Justice  Eakin,  after  quoting  with 
approval  the  language  of  Mr.  Justice  King  in  Straw 
V.  Harris,  54  Or.  424,  428  (103  Pac.  777,  779),  to  the 
effect  that  **it  cannot  be  held  that  the  state  has  sur- 
rendered its  sovereignty  to  the  municipalities  to  the 
extent  that  it  must  be  deemed  to  have  perpetually  lost 
control  of  them, ' '  goes  on  to  say : 

**  Article  XI,  Section  2,  of  the  Constitution  confers 
power  and  authority  upon  cities  to  form  their  own 
charters  and  make  their  own  laws  within  their  munici- 
pal needs,  that  is,  in  local  and  special  municipal  legis- 
lation. Authority  beyond  that  must  come  from  the 
sovereign,  namely,  the  legislature,  by  general  laws  or 
by  the  people  by  general  or  special  laws.'* 

In  brief,  so  long  as  the  legislative  assembly  promul- 
gates only  general  laws,  it  may  proceed  without  let 
or  hindrance  based  on  anything  contained  in  Article 
XI,  Section  2,  of  the  Constitution.  The  enactment  of 
special  laws  on  the  subject  of  municipal  charters  is  the 
only  thing  forbidden  to  that  law-making  body  by  that 
section,  while  the  people  at  large  may  enact  by  the 
initiative  either  general  or  special  laws  affecting 
charters.  The  circumstances  produced  by  that  sec- 
tion are  the  same  as  if  the  people  had  added  to  Article 
IVy  Section  23,  another  prohibition  of  local  or  special 
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laws,  so  that  besides  those  now  there  specified  that 
section  would  read: 

**The  legislative  assembly  shall  not  pass  special  or 
local  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say  •  •  15.  Enacting,  amending  or  repeal- 
ing any  charter  or  act  of  incorporation  for  any  munici- 
pality, city  or  town.'* 

Under  such  conditions  the  question  to  be  determined 
would  be  whether  the  motor  vehicle  law  is  one  affect- 
ing only  a  certain  locality,  and  hence  unconstitutional, 
or  is  it  one  of  general  application  throughout  the  state, 
and  consequently  within  the  power  of  the  legislative 
assembly  to  enact.  The  question  is  precisely  the  same 
in  the  present  juncture. 

In  considering  the  relative  authority  of  the  state  and 
of  the  city  it  comes  to  this,  as  stated  by  Mr.  Justice 
Moore  in  State  v.  Hearn,  59  Or.  227,  233  (117  Pac.  412, 
413): 

'*It  is  an  axiom  that  no  creature  can  ever  become 
greater  than  its  creator,  and  as  a  corollary  deducible 
from  this  principle  the  rule  is  universal  that  the  police 
power  cannot  be  bargained  away  in  such  a  manner  as 
to  place  it  beyond  recall.  *  * 

The  principle  of  the  supremacy  of  the  state  over  any 
municipality  within  its  borders,  when  manifested  only 
by  general  legislation  enacted  by  the  legislative  as- 
sembly or  by  either  general  or  special  laws  initiated 
and  adopted  by  the  people,  was  first  declared  by  this 
court  in  the  elaborate  and  masterly  opinion  of  Mr. 
Justice  King  in  Straw  v.  Harris,  54  Or.  424  (103  Pac- 
777).  That  opinion  has  been  cited  many  times  since, 
with  approval  as  shown  by  the  following  precedents, 
and  has  already  become  a  classic  in  the  legal  literature 
of  the  state.  McMinnville  v.  Howenstien,  56  Or.  451 
(109  Pac.  81,  Ann.  Cas.  1912C,  193) ;  Kiernan  v.  Port- 
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land,  54  Or.  454,  467  (112  Pac.  402,  403,  37  L.  E.  A. 
(N.  S.)  339);  Portland  v.  Nottingham,  58  Or.  1  (112 
Pac.  28) ;  Bennett  Trust  Co.  v.  Senlfstacken,  58  Or. 
333  (113  Pac.  863) ;  State  v.  Schluer,  59  Or.  18,  37,  40 
(115  Pac.  1057) ;  State  v.  Beam,  59  Or.  227,  233  (117 
Pac.  412,  413) ;  Schuhel  v.  Olcott,  60  Or.  503,  510  (120 
Pac.  375) ;  State  ex  rel.  v.  Port  of  Tillamook,  62  Or. 
332,  341  (124  Pac.  637,  640,  Ann.  Gas.  1914C,  483) ; 
Riggs  v.  Grants  Pass,  66  Or.  266,  271  (134  Pac.  776, 
778) ;  Couch  v.  Marvin,  67  Or.  341  (136  Pac.  6). 

For  authority  to  reverse  the  judgment  in  this  case 
much  reliance  seems  to  be  placed  upon  the  following 
precedents :  Farrell  v.  Port  of  Portland,  52  Or.  582  (98 
Pac.  145) ;  Haines  v.  Forest  Grove,  54  Or.  443  (103  Pac. 
775) ;  McMinnville  v.  Howenstien,  56  Or.  451  (109  Pac. 
81,  Ann.  Gas.  1912C,  193) ;  Portland  v.  Nottingham, 
58  Or.  1  (113  Pac.  28) ;  State  v.  Schluer,  59  Or.  18  (115 
Pac.  1057) ;  State  v.  Hearn,  59  Or.  227  (115  Pac.  1066, 
117  Pac.  412) ;  McKeon  v.  Portland,  61  Or.  385  (122 
Pac.  291) ;  State  ex  rel.  v.  Port  of  Tillamook,  62  Or. 
332  (124  Pac.  637,  Ann.  Gas.  1914C,  483) ;  Thurher  v. 
McMinnville,  63  Or.  410  (128  Pac.  43) ;  and  Riggs  v. 
Grants  Pass,  66  Or.  266  (134  Pac.  776).  In  not  one  of 
those  decisions,  however,  is  the  paramount  authority 
of  the  legislative  assembly  over  the  various  cities, 
towns  and  other  municipalities  doubted  or  questioned 
when  asserted  by  general  laws.  Which  shall  prevail 
in  case  of  conflict,  a  general  law  of  the  state  enacted 
by  the  legislative  assembly  or  an  ordinance  or  charter 
of  a  city,  is  not  discussed  in  any  of  them.  All  the  doc- 
trine of  Farrell  v.  Port  of  Portland,  52  Or.  582  (98 
Pac.  145),  is  that  the  Enabling  Act  of  1907  was  avail- 
able to  the  port  for  the  purpose  of  amending  its  funda- 
mental law,  the  act  of  1907  being  a  general  law  enacted 
by  the  legislature  to  provide  a  formula  for  the  exer- 
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cise  of  the  initiative  by  municipalities :  McMinnville  v. 
Howenstien,  56  Or.  451  (109  Pac.  81,  Ann.  Gas.  1912C, 
193),  decided  that  a  city  could  exercise  the  right  of 
eminent  domain  to  supply  its  inhabitants  with  water 
from  a  source  outside  its  boundaries.  Mr.  Justice 
Slatbb  wrote  to  the  effect  that  the  right  was  conferred 
by  the  general  law  of  February  21,  1891,  now  codified 
in  Section  6874,  L.  0.  L.  Mr.  Justice  Kjnq  was  of  the 
opinion  that  the  power  was  incident  to  the  general 
authority  of  the  city  to  provide  for  the  health  and  wel- 
fare of  its  people.  However,  after  discussing  the 
causes  leading  up  to  the  adoption  of  Article  XI,  Sec- 
tion 2,  of  the  Constitution  in  its  new  form,  he  is  care- 
ful to  sum  up  the  matter  in  these  words : 

*'As  a  solution  of  this  problem  the  people,  through 
their  sovereign  power  expressed  at  the  polls,  have,  by 
amendment  of  the  fundamental  law,  transferred  those 
special  powers  from  the  legislative  department  to  the 
particular  localities  directly  affected,  leaving  only  a 
general  control  thereof  in  the  legislative  assembly,  at 
the  same  time  retaining  under  the  initiative  and  refer- 
endum, all  power  over  them,  differing  only  in  the 
manner  of  the  exercise  of  this  supervision,  which 
supervision  lies  with  the  people  at  large  as  a  legisla- 
tive branch  of  the  state.  In  other  words,  the  legisla- 
tive assembly,  as  one  of  the  state's  law-making 
branches,  may  by  general  laws  control  and  regulate 
all  its  municipalities,  while  the  people,  through  the 
direct  method  provided,  may  enact  either  general  or 
special  laws  for  this  purpose." 

The  other  members  of  the  court  concurred  in  the 
result.  Haines  v.  Forest  Grove,  54  Or.  443  (103  Pac- 
775),  only  decides  that  in  authorizing  an  issue  of  bonds 
in  question  by  the  initiative  process  the  city  had  con- 
formed  substantially  to  the  Enabling  Act  of  1907  thus 
recognizing  the   control  of   the   legislative  assembly 
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over  nmnicipalities  when  expressed  by  general  laws. 
To  sustain  his  position  in  the  instant  case  Mr.  Justice 
McNaby  lays  great  stress  on  what  was  written  in  City 
of  Portland  v.  Nottingham,  58  Or.  1  (112  Pac.  28),  to 
the  effect  that  ''the  legislative  assembly  cannot  pass 
laws  to  repeal  or  amend  municipal  charters,  even  by 
implication,**  etc.  In  that  case  the  city,  acting  tmder 
the  charter  of  1903,  had  improved  a  street,  a  purely 
local  affair,  and  had  assessed  the  expense  upon  the 
adjacent  property  benefited  thereby.  The  charter 
provided  an  appeal  to  the  Circuit  Court  of  Multnomah 
County  for  the  property  owner  aggrieved  by  the  as- 
sessment, and  declared  that  the  verdict  of  the  jury 
there  should  be  a  final  and  conclusive  determination 
of  the  question.  Nottingham  appealed  and  the  Circuit 
Court  on  his  motion  set  aside  the  verdict,  rendered  at 
the  hearing,  on  the  ground  that  the  jury  had  disre- 
garded the  instructions  of  the  court.  When  the 
charter  was  promulgated  there  was  no  appeal  from 
an  order  granting  a  new  trial  in  an  action  at  law.  In 
1907  (Laws  1907,  p.  311),  however,  the  legislative  as- 
sembly amended  what  was  originally  Section  525  of 
the  act  of  October  11, 1862,  of  the  legislative  assembly, 
entitled  *'An  act  to  provide  a  code  of  civil  procedure'* 
so  as  to  authorize  an  appeal  from  an  order  setting 
aside  a  judgment  and  granting  a  new  trial.  Here  were 
two  entirely  distinct  procedures,  the  one  purely  local 
embodied  in  the  city  charter  affecting  only  the  prop- 
erty owner  whose  holdings  in  the  locality  were  bene- 
fited by  the  improvement  and  the  other  incorporated 
in  the  statute  regulating  actions  in  the  Circuit  Courts. 
Although  the  two  laws,  the  code  and  the  charter,  had 
no  relation  to  each  other,  the  city  sought  to  appeal  to 
this  court  from  the  order  granting  a  new  trial  in  the 
Circuit  Court,  and  that,  too,  in  the  face  of  the  charter 
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provision  that  the  verdict  of  the  jury  should  be  a  final 
and  conclusive  determination  of  the  matter.  In  dis- 
cussing the  appeal  it  was  decided  here,  in  substance : 

(1)  That  to  be  effectual  a  verdict  must  be  rendered  in 
obedience  to  the  law  as  declared  by  the  trial  court ;  and 

(2)  that  the  amendment  of  the  Code  of  Civil  Procedure 
did  not  and  could  not  affect  the  previously  enacted 
charter  of  Portland.  For  that  matter  the  legislative 
assembly  did  not  pretend  such  a  result  in  that  in- 
stance. It  would  have  been  like  contending  that  be- 
cause 60  days  are  made  the  limit  of  time  for  taking 
appeals  to  this  court,  that  would  operate  to  enlarge 
to  that  period  the  20-day  limit  for  appealing  from  an 
assessment  of  damages  in  a  county  road  proceeding 
(L.  O.  L.,  §  6292)  or  the  30  days  allowed  by  Section 
2457,  L.  0.  L.,  for  appeals  from  Justice's  Courts.  The 
Nottingham  case  does  not  affect  the  present  question 
for  three  reasons:  (1)  There  was  a  purely  local  matter 
controlled  by  a  procedure  sui  generis,  outlined  by  the 
charter  and  not  controlled  or  attempted  to  be  con- 
trolled by  general  legislation;  (2)  the  right  to  travel 
on  the  highways,  roads,  and  streets  within  the  state 
is  common  to  every  person  lawfully  within  the  state 
and  legislation  on  that  subject  operates  upon  the  gen- 
eral public  instead  of  any  mere  locality  exclusively; 
and  (3)  the  motor  vehicle  law  is  not  an  amendment  of 
any  particular  charter,  but  is  a  legitimate  assertion  of 
the  general  legislative  power  of  the  state  on  a  subject 
properly  within  the  scope  of  that  prerogative.  State 
V.  Schluer,  59  Or.  18  (115  Pac.  1057),  is  devoted  to  the 
construction  of  what  was  known  as  the  ''Home  Bule 
Amendment,'*  and  discusses  the  question  of  whether 
it  authorized  the  local  option  law  to  be  administered 
with  incorporated  towns  or  with  general  election  pre- 
cincts as  the  tmits  upon  which  to  operate.    The  ex- 
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cerpt  quoted  above  from  the  Heam  case  shows  that  it 
recognizes  the  principal  of  state  supremacy  over  muni- 
cipalities. McKeon  v.  Portland,  61  Or.  385  (122  l*ac. 
291),  held  in  effect  that  one  municipal  corporation 
could  not  absorb  another  without  some  action  on  the  part 
of  the  latter  as  a  municipality,  and  that  the  one  whose 
annexation  was  sought  could  not  commit  sovereigntial 
suicide.  The  opinions  in  State  v.  Port  of  TUlamook, 
62  Or.  332  (124  Pac  637,  Ann.  Gas.  1914C,  483),  Thur^ 
her  V.  McMinnville,  63  Or.  410  (128  Pac.  43),  and  Riggs 
V.  Grants  Pass,  66  Or.  266  (134  Pac.  776),  all  recognize 
the  potency  of  a  general  law  passed  by  the  legislative 
assembly  over  city  legislation. 

The  fallacy  of.  the  plaintiff's  argument  lies  in  assum- 
ing that  the  motor  vehicle  law  operates  as  an  amend- 
ment of  the  Portland  charter.  It  is  not  a  question  of 
amendment.  It  is  a  question  of  supersession  by  para- 
mount authority.  It  is  analogous  to  the  situation 
arising  when  state  regulation  of  interstate  railways 
must  and  does  yield  to  national  legislation  promul- 
gated under  the  interstate  commerce  clause  of  the 
Constitution  of  the  United  States.  It  may  also  be 
likened  unto  the  supremacy  of  the  National  Bankrupt 
Law  over  the  state  enactments  about  assignments  for 
the  benefit  of  creditors.  Amendment  implies  the  cor- 
rective act  of  the  author  or  other  person  having  direct 
control  at  the  time  over  the  instrument  or  document 
to  be  amended.  We  do  not  speak  of  Jones  amending 
the  check  or  promissory  note  of  Brown  or  his  will  or 
contract.  The  amendment  of  such  papers  is  left  to 
the  author  or  someone  having  his  consent.  Of  course 
in  this  instance  the  legislative  assembly  framed  the 
original  act  constituting  the  Portland  charter  but  the 
legal  voters  of  the  city  adopted  it  and  the  constitu- 
tional amendment  committed  it  to  the  city  as  much 
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as  if  the  municipality  was  the  original  author  of  it. 
The  word  ** amend"  was  doubtless  put  into  the  new 
constitutional  section,  so  that  the  legislature  might 
have  no  loophole  by  which  to  evade  its  injunction  and 
tinker  with  individual  charters  on  the  plea  that  it 
would  be  only  amending  its  own  work.  It  was  never 
the  design,  however,  to  divest  the  legislative  assembly 
of  any  of  its  power  to  enact  general  laws  of  pre- 
eminent authority  throughout  the  state. 

The  legislative  assembly  properly  may  have  dele- 
gated some  of  its  legislative  power  to  the  city,  but  the 
Constitution  does  not  permit  the  law-making  body  of 
the  state  to  abdicate  that  prerogative  permanently. 
It  may  at  any  time  reassert  it,  and  ia  only  forbidden 
to  do  so  by  special  laws  in  such  cases  as  the  present. 
The  power  of  the  legislative  assembly  to  pass  general 
laws  with  supreme  sanction  has  not  been  impaired  by 
any  amendment  to  the  Constitution. 

We  further  observe  in  our  examination  of  Article 
XI,  Section  2,  that  the  power  of  its  legal  voters  to 
enact,  or  amend  the  charter  of  any  city  or  town  is  ex- 
pressly subject  to  the  Constitution  and  criminal  laws 
of  the  state.  The  penal  statutes  there  mentioned  are 
not  merely  such  enactments  of  the  kind  as  were  in  ex- 
istence at  the  time  the  amendment  containing  that 
language  was  adopted.  The  section  evidently  includes 
any  criminal  law  of  general  application  which  either 
branch  of  the  legislative  department  of  the  government 
might  afterward  enact  by  virtue  of  its  plenary  power. 
To  determine  whether  the  motor  vehicle  law  is  a  crim- 
inal law  we  have  only  to  advert  to  the  statutory  defini- 
tion of  the  term  ''crime"  found  in  Section  1369, 
L.  0.  L.,  reading  thus: 

*'A  crime  or  public  offense  is  an  act  or  omission  for- 
bidden by  law,  and  punishable  upon  conviction  by  either 


Dec.  1914.]  Kalich  v.  Knapp.  601 

of  the  following  punishments:  1.  Death;  2.  Imprison- 
ment ;  3.  Fine ;  4.  Bemoval  from  oflSce ;  5.  Disqualifica- 
tion to  hold  and  enjoy  any  office  of  honor,  trust  or 
profit  under  the  Constitution  or  laws  of  this  state. ' ' 

It  is  the  language  of  the  Criminal  Code  enacted  in 
1864,  and  remains  throughout  the  half  century  since 
then.  It  is  so  consonant  with  the  signification  im- 
parted to  the  term  by  courts  and  law-writers  from 
time  immemorial  that  citation  of  precedents  is  super- 
fluous. The  motor  vehicle  law  does  forbid  certain  acts 
and  omissions,  and  provides  for  their  punishment  by 
fine.  It  is  unquestionably  a  criminal  law,  and  we  can- 
not extract  that  element  from  it  without  utterly  disre- 
garding as  plain  language  as  ever  was  written.  Like 
the  local  option  law,  as  construed  in  Baxter  v.  State, 
49  Or.  353  (88  Pac.  677,  89  Pac.  369),  the  motor  vehicle 
law  is  a  criminal  law  in  that  it  forbids  certain  things 
and  provides  penalties  by  fines  and  imprisonment  for 
violations  of  its  precepts.  If  for  no  other  reason,  this 
criminal  law  of  the  state,  by  the  very  terms  of  the 
Constitution,  must  prevail  over  the  city  ordinance. 

Under  present  conditions  where  the  people  from  any 
part  of  the  state  may  so  easily  journey  into  the 
metropolis  and  through  the  various  cities,  towns  and 
villages  of  the  state  by  private  conveyances,  the  mat- 
ter of  travel  upon  the  streets  and  highways  of  the 
commonwealth  in  every  part  of  it  is  a  legitimate  subject 
for  general  legislation  regulating  the  same.  The 
streets  of  Portland  do  not  belong  to  that  city  in  the 
property  sense  of  the  word.  They  are  dedicated  to 
public  use,  and  are  alike  open  to  all  citizens  of  the 
state.  Where  not  thus  freely  placed  at  the  service  of 
the  public  by  the  original  owners  of  the  land,  they  exist 
by  virtue  of  the  power  of  eminent  domain,  which  is  an 
original  attribute  of  state  sovereignty.    As  stated  by 
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Mr.  Chief  Justice  Wolvebton  in  Brand  v.  Multnomah 
County,  38  Or.  79,  91  (60  Pac.  390,  391,  84  Am.  St.  Eep. 
772,  50  L.  E.  A.  389) : 

''Primarily,  the  state  has  paramomit  control  over 
all  the  highways  within  its  borders,  including  public 
streets  and  highways  within  the  confines  of  municipali- 
ties. Whatever  authority  a  municipality  may  enjoy 
or  possess,  pertaining  to  its  streets  and  highways, 
must  be  derived  from  the  legislative  assembly  through 
Its  franchises  or  charter ;  and  such  a  corporation  acts, 
if  at  all,  through  a  delegated  power  emanating  from 
the  initial  source.  •  •  Nor  does  the  mere  fact  that  the 
state  has  delegated  certain  powers  to  the  municipality 
inhibit  it  from  again  assuming  or  exercising  such 
powers. ' ' 

It  is  true  that  this  was  written  before  the  amend- 
ment of  Article  XI,  Section  2,  but  it  illustrates  the 
principle  that  the  state  has  original  power  over  city 
streets  and  all  other  highways,  and  that  authority 
granted  to  any  city  may  be  reassumed  by  the  state  to 
the  exclusion  of  the  municipality  through  exercise  of 
the  legislative  prerogative.  The  only  question  is,  How 
shall  the  resumption  of  the  grant  be  accomplished  by 
action  of  the  legislative  assembly?  It  is  plain  that  the 
only  restriction  imposed  upon  the  legislative  assembly 
by  the  people  in  its  fundamental  law  in  such  cases  is 
that  it  shall  not  interfere  with  the  municipality  by  any 
special  law,  and  that  the  exercise  of  its  legislative  au- 
thority by  means  of  general  laws  still  exists  in  its  un- 
confined  and  pristine  vigor.  We  must  remember,  also, 
that  the  right  of  a  city  electorate  to  amend  its  charter 
is  subject  to  the  state  Constitution,  part  of  which  is 
Article  IV,  Section  1,  declaring  that  ''the  legislative 
authority  of  the  state  shall  be  vested  in  a  legislative 
assembly,''  etc.  We  cannot  leave  this  clause  out  of 
the  case.    It  is  not  overcome  by  the  following  section 
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granting  the  initiative  to  municipalities.  The  latter 
section  only  allows  cities  to  nse  the  initiative  formula 
within  the  scope  of  their  authority,  and  was  never  de- 
signed to  exempt  them  from  their  subordination  to  the 
Constitution  and  criminal  laws  of  the  state,  nor  to  in- 
fringe upon  the  general  law-making  power  vested  in 
the  legislative  assembly  by  Article  IV,  Section  1.  Dis- 
cussing a  similar  situation  in  Ewing  v.  Hoblitzelle,  85 
Mo.  64,  78,  Mr.  Justice  Norton  said : 

*'We  do  not  hold  that  the  legislature  in  exercising 
the  power  referred  to  in  Section  25,  Article  9,  of  the 
Constitution,  can  exercise  it  by  the  passage  of  a  local 
or  special  law ;  but  that  it  can  do  so  by  a  general  law 
we  have  no  doubt,  and  when  it  is  exercised,  as  we  think 
it  has  been  exercised  in  the  act  of  1883,  by  a  general 
law,  and  such  law  is,  in  any  of  its  provisions,  in  con- 
flict with  a  charter  provision,  that  the  law  prevails 
over  the  charter  in  obedience  to  the  mandates  of  the 
constitution  that  'such  charter  and  amendments  shall 
always  be  in  harmony  with  and  subject  to  the  constitu- 
tion and  laws  of  the  state. '  * ' 

The  travel  of  the  citizens  of  the  state  at  large  upon 
its  streets,  roads  and  highways  is  greater  in  scope  and 
importance  than  any  local  or  municipal  concern,  and 
the  legislative  assembly,  in  the  exercise  of  its  power 
through  general  laws,  may  well  consider  it  as  a  legit- 
imate subject  for  its  consideration  despite  the  provi- 
sions of  any  local  charter.  If  the  legislative  function, 
as  vested  in  the  legislative  assembly  by  Article  IV, 
Section  1,  is  of  any  validity  whatever,  we  cannot  act 
as  censors  upon  that  co-ordinate  branch  of  the  govern- 
ment and  say,  as  we  did  in  Baxter  v.  State,  49  Or.  353 
(88  Pac.  677, 89  Pac.  369),  that  the  criminal  local  option 
law  prevails  over  a  city  charter,  yet,  in  our  judgment, 
travel  on  public  streets  and  highways  in  the  state  is 
not  a  fit  subject  for  the  legislature  to  regulate  by  means 
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of  a  penal  statute  general  in  its  terms.  To  establish 
a  contrary  rule  will  cast  upon  the  legislative  assembly, 
as  well  as  upon  the  judiciary,  the  burden  of  ascer- 
taining, not  whether  the  public  laws  conform  to  the 
Constitution  of  the  state  as  a  supreme  standard  of 
comparison,  but  whether  they  conflict  with  any  of  the 
multitudinous  charters  from  that  of  the  metropolis  to 
that  of  every  little  hamlet  in  the  state.  To  declare  the 
ordinances  of  the  city  superior  to  the  laws  of  the  state 
will  be  to  invite  and  encourage  conflict  between  the 
two  jurisdictions.  An  instance  of  this  has  already 
occurred  where  the  council  of  the  City  of  Portland  un- 
dertook to  prescribe  rates  of  fare  on  street  railways 
within  the  city.  The  United  States  District  Court, 
speaking  by  Judge  Robert  S.  Bean,  in  Portland  fiy., 
L.  d  P.  Co.  V.  Portland  (D,  C),  210  Fed.  667,  held  that, 
as  the  legislative  assembly  had  committed  the  regula- 
tion of  such  matters  to  the  railroad  commission  of  the 
state  in  its  capacity  of  supervising  public  utilities 
under  the  act  of  February  24,  1911  (Laws  1911,  483), 
the  city  law  must  yield  to  that  of  the  state.  Other 
instances  of  conflict  will  readily  suggest  themselves. 
Suppose  any  city  adopts  ordinances  governing  the  sale 
of  farm  products,  or  nursery  stock,  or  the  punishment 
of  crime  contrary  to  the  state  laws  on  the  same  sub- 
jects, which  of  the  inconsistent  enactments  must  yield? 
It  is  plain  that  the  state  law  will  take  precedence. 

It  is  said,  in  substance,  in  Straw  v,  Harris,  54  Or. 
424  (103  Pac.  777),  that  the  state  cannot  lose  control 
over  its  municipalities,  as  it  would  but  lead  to  sover- 
eigntial  suicide ;  and  it  may  be  added  that  it  was  never 
the  intention  of  the  people  to  so  hamper  its  legislative 
assembly  on  the  one  hand,  and  extend  the  powers  of 
cities  and  towns  on  the  other,  as  to  lead  to  the  slow 
death  of  the  state  by  disintegration. 
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The  people  have  spoken  through  their  represent- 
atives in  the  motor  vehicle  law.  It  is  not  for  us  to 
question  the  wisdom  of  the  policy  which  it  announces. 
We  can  only  declare  what  the  law  is.  We  should  have 
due  respect  for  the  co-ordinate  branch  of  the  govern- 
ment and  should  not  declare  its  utterances  to  be  in  vio- 
lation of  the  fundamental  law  unless  such  a  conclusion 
is  supported  by  incontrovertible  authority.  Still  fiv- 
ther,  the  principle  having  been  thoroughly  settled  by 
the  precedents  following  Straw  v.  Harris,  54  Or.  424 
(103  Pac  777),  the  doctrine  of  stare  decisis  ought  to 
control,  preserving  continuity  of  purpose  in  decision 
and  certainty  of  the  law.  The  motor  vehicle  law  was 
clearly  within  the  authority  of  the  legislative  assembly 
to  enact  as  a  general  law  with  paramount  authority 
over  any  local  legislation  whether  of  charter  or  ordi- 
nance. The  learned  judge  at  the  Circuit  Court  was 
right  in  maintaining  the  supremacy  of  the  state  legis- 
lation. 

The  judgment  should  be  affirmed. 


Argned  December  4,  modified  December  22,  1914. 

BURTON  V.  LITHIC  MFG.  CO.* 

(144  Pac.  1149.) 

Appeal  and  Error — ^FindlngB  of  THal  €Kmrt--OoncIii8lvexie8a 

1.  The  findings  of  the  trial  court  have  the  same  force  and  effect 
as  a  verdict,  so  that  the  onl7'  question  on  appeal  is  whether  there  is 
any  competent  evidence  to  support  the  findings. 

Corporattons — Board  of  Dlrecton — Qnoram. 

2.  Where  there  are  unfilled  vacancies  in  the  board  of  directors  of 
a  corporation,  the  quorum  is  a  majority  of  the  entire  board,  as  if  all 


*0n  the  question  as  to  what  constitutes  a  unanimous  or  a  majority 
vote  of  directors,  see  note  in  41  L.  B.  A.  (N.  8.)  130.        Bepobteb. 
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vacaneieB  were  filled,  within  the  by-laws  of  the  corporation,  in  eon- 
formity  with  Section  6693,  L.  O.  L.,  declaring  that  the  majority  of 
the  directors  shall  constitute  a  quorum  to  transact  business. 

[As  to  requirement  that  vote  be  unanimous  as  satisfied  by 
unanimous  vote  of  those  present,  constituting  a  quorum,  see  note 
in  Ann.  Cas.  1913E,  1295.] 

OorporationB— Board  of  Dlrectors--Qaonim  of  Board  of  DirectoiB. 

3.  A  quorum  of  the  board  of  directors  of  a  corporation  cannot  be 
formed  by  the  presence  of  an  interested  director,  so  as  to  authorise 
or  ratify  any  action  taken  in  his  favor. 

Ckwporatioiup — Dliectora — Oompensation. 

4.  An  officer  of  a  corporation  who  performs  services  outside  those 
imposed  on  him  by  virtue  of  his  office  is  entitled  to  compensation. 

Corporatioiia — Officers— <7onipeii8atioii-—Battflcation. 

5.  A  corporation  paying  an  officer  compensation  for  services  ren- 
dered outside  the  duties  imposed  on  him  by  virtue  of  his  office  does 
not  thereby  ratify  a  continuous  payment  of  the  same  compensation 
under  changed  conditions. 

[As  to  right  of  officers  of  corporation  to  compensation  for  their 
services,  see  note  in  136  Am.  St.  Bep.  909'.] 

Corporatioiis — ^DlrectorB — Capacity  of  Directors. 

6.  A  director  of  a  corporation  interested  in  the  passage  of  a  resolu- 
tion fixing  compensation  for  services  to  be  rendered  by  him  cajinot 
met  for  himself  without  the  knowledge  and  assent  of  the  corporation. 

Principal  and  Agent— Acts  of  Agent— Validity. 

7.  The  acts  of  an  agent  in  dealing  with  the  subject  matter  of  his 
agency  confided  to  his  care  are  scrutinized  by  the  court,  and  may  bo 
set  aside  on  slight  grounds. 

Appeal  and  Error— Disposition  of  Case  on  AppeaL 

8.  Where,  in  an  action  by  the  president  of  a  corporation  for  salary 
at  $50  per  month,  the  only  valid  resolution  fixing  a  salary  provided 
for  a  salary  at  $25  per  month,  and  the  evidence  in  the  case  was 
complete,  the  Supreme  Court  on  appeal  must,  as  required  by  iLrticle 
YII,  Section  3,  of  the  Constitution,  render  judgment  for  $25  per 
month. 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 

This  is  an  action  by  plaintiff,  C.  L.  Burton,  against 
the  defendant,  Lithic  Manufacturing  Company,  a  cor- 
poration, to  recover  his  salary  for  13  months  as  presi- 
dent of  the  corporation  at  $50  per  month.  The  cause 
was  tried  by  the  court  without  the  intervention  of  a 
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jury,  and  a  judgment  rendered  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals. 
The  facts  are  set  out  in  the  opinion  of  the  court. 

Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  H.  McCurtain  and  Messrs.  Bauer  <&  Greene, 
with  an  oral  argument  by  Mr,  McCurtain. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Beckman  d  Rondeau,  with  an  oral  argument 
by  Mr.  F.  P.  Rondeau. 

Department  2.  Mb.  Justice  Beak  delivered  the 
opinion  of  the  court. 

It  appears  from  the  pleadings  and  record  that  the 
plaintiff  was  elected  president  of  the  company  about 
January  31, 1911,  and  served  until  March  3, 1913 ;  that 
until  August  28, 1911,  he  was  paid  a  salary  of  $25  per 
month.  On  this  date  a  meeting  of  the  directors  of  the 
corporation  was  held  at  the  oflSce  of  the  company  at 
which  the  following  resolution  was  passed: 

**0n  motion  of  Mr.  Schiffer  it  was  seconded  and 
carried  that  the  salary  of  the  president  be  raised  from 
$25.00  to  $50.00  per  month.'' 

It  appears  from  Article  II,  Section  1,  of  the  by-laws 
of  the  corporation,  which  were  introduced  in  evidence, 
that  the  board  of  directors  shall  consist  of  five  stock- 
holders and  be  elected  annually.  Article  II  of  Section 
5  provides  as  follows : 

**The  majority  of  the  directors  shall  constitute  a 
quorum  at  all  meetings  of  the  board.  •  •  *» 

Section  9  of  the  same  article  reads  thus : 

**A  majority  of  the  directors  is  a  sufficient  number 
to  form  a  board  for  the  transaction  of  business  and 
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every  decision  of  a  majority  of  directors  forming  such 
board,  made  when  duly  assembled,  is  valid  as  a  corpo- 
rate act. ' ' 

This  is  in  conformity  with  Section  6693,  L.  0.  L. 
Three  directors  were  therefore  necessary  to  constitute 
a  quorum  to  transact  business  for  the  corporation  in 
order  to  comply  with  the  by-laws.  Prior  to  the  meet- 
ing of  the  board,  August  28,  1911,  two  of  the  directors 
of  the  corporation  had  resigned  and  their  offices  were 
vacant.  I.  W.  Schiflfer,  C.  L.  Burton  and  Walter 
Melesky  remained.  They  were  present  at  the  meeting 
of  the  board  at  which  the  resolution  quoted  above  was 
passed.  At  the  close  of  the  plaintiff's  case  defendant 
moved  for  a  nonsuit,  which  was  denied,  filed  exceptions 
to  the  findings  of  the  court,  and  requested  additional 
findings  to  be  made. 

1.  Five  errors  are  assigned  upon  this  appeal.  The 
points  made  by  said  assignments  are  practically  to  the 
same  effect,  namely,  that  there  was  no  quorum  pres- 
ent at  said  meeting  of  the  board  of  directors,  and  that 
the  corporation  had  not  ratified  the  action  of  the  board 
at  any  .subsequent  meeting.  The  answer  pleaded  that 
the  resolution  adopted  was  invalid  for  the  reason  that 
the  plaintiff,  C.  L.  Burton,  was  present  at  the  meeting 
mentioned  in  order  to  form  a  quorum  or  majority  of 
the  board  of  directors  which  would  have  authority 
under  the  by-laws  of  the  defendant  corporation  to 
make  any  resolution  affecting  the  plaintiff  or  president 
of  the  company  or  any  contract  with  him.  The  plain- 
tiff, by  his  reply,  pleaded  that  the  action  of  the  three 
directors  was  ratified  by  the  corporation,  and  that  the 
defendant  is  estopped  from  alleging  that  their  action 
was  illegal,  for  the  reason  that  thereafter  they  paid 
the  president  the  sum  of  $50  per  month  for  five  months, 
with  the  knowledge  of  the  board  of  directors  of  the  de- 
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fendant  corporation  and  its  stockholders.  The  find- 
ings of  the  trial  court  having  the  force  and  effect  of 
a  verdict,  the  only  question  for  determination  is :  Was 
there  any  competent  evidence  to  support  the  findings 
as  to  the  validity  of  the  resolution  adopted  by  the  three 
directors  t 

2,  3.  The  general  proposition  is  laid  down  in  10  Cyc, 
page  778,  as  follows  : 

' '  It  seems  that,  if  there  be  unfilled  vacancies  in  the 
board,  the  quorum  is  a  majority  of  the  entire  board,  as 
it  would  be  constituted  if  all  the  vacancies  were  filled, 
and  not  a  majority  of  the  board  as  it  remains  with  the 
vacancies  unfilled. ' ' 

On  page  777  of  the  same  work,  it  is  stated : 

**If  one  director,  whose  presence  is  necessary  to  con- 
stitute the  quorum,  or  whose  vote  is  necessary  to 
constitute  a  majority  of  the  quorum  upon  a  given 
resolution,  is  disqualified  by  reason  of  his  personal 
interest  therein,  then  the  act  done  is  invalid.'' 

In  the  case  of  Marsters  v.  Vmpqua  Oil  Co.,  49  Or. 
374,  377  (90  Pac.  151,  153,  12  L.  E.  A.  (N.  S.)  825), 
Mr.  Chief  Justice  Bean  states  the  following : 

**The  rule  of  law  which  disqualifies  a  director  from 
binding  the  corporation  by  a  transaction  in  which  he 
has  an  adverse  interest  is  for  the  protection  of  the  cor- 
poration and  its  stockholders,  and  the  same  is  true  of 
the  provisions  of  law  and  the  by-laws  of  the  company 
relative  to  the  meeting  of  directors,  quorums,  etc.  A 
director  is  an  agent  of  the  corporation.  He  cannot, 
therefore,  at  the  same  time  act  for  himself  and  his 
principal  without  full  knowledge  and  free  assent  of  the 
principal,  and,  if  he  assumes  to  do  so,  his  acts  may  be 
avoided  by  the  corporation  or  its  stockholders.  Such 
transactions,  however,  are  not  absolutely  void;  they 
are  only  voidable  at  the  instance  of  the  corporation  or 
a  stocKholder. ' ' 

78  Or.— 89 
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In  Bassett  v.  Consolidated  etc.  Co.,  132  Cal.  637 
(64  Pac.  1082,  52  L.  R.  A.  611),  it  was  held  that  at  a 
meeting  of  the  directors  of  a  corporation,  a  legal 
quorum  cannot  be  formed  by  the  presence  of  an  inter- 
ested director  so  as  to  authorize  or  ratify  any  action 
taken  in  his  favor  as  a  general  manager.  In  Curtin 
V.  Salmon  River  etc.  Co.,  130  Cal.  345  (62  Pac  552, 
80  Am.  St.  Rep.  132,  it  was  held  that  the  provi- 
sion of  the  California  code  that  a  majority  of  the 
directors  of  a  corporation  is  a  sufficient  number  to 
form  a  board  for  the  transaction  of  business,  and  that, 
unless  a  quorum  is  present  and  acting,  no  business  per- 
formed is  valid  as  against  the  corporation,  is  limited 
by  the  principle  that  a  director  shall  not  participate 
in  any  act  in  which  his  personal  interest  is  antagonistic 
to  that  of  the  corporation.  In  Jones  v.  Morrison,  31 
Minn.  140  (16  N.  W.  854),  it  was  held  that  a  director 
of  a  corporation  ''cannot  properly  act  on  or  form  part 
of  a  quorum  to  act"  on  a  proposition  to  increase  his 
compensation.  In  Van  Hook  v.  Summerville  Mfg.  Co., 
5  N.  J.  Eq.  137, 169,  the  chancellor  said  that  a  member 
of  a  corporation  contracting  with  it  is  regarded  as  to 
that  contract  as  a  stranger,  and  held  that,  as  the  cor- 
poration was  managed  by  five  directors,  one  director 
could  not  with  two  others  constitute  a  board  to  vote  a 
mortgage  from  the  company  to  himself.  In  Copeland 
V.  Johnson  Mfg.  Co.,  47  Hun  (N.  Y.),  235,  where  the 
corporation  was  governed  by  a  board  of  five  trustees, 
it  was  held  that  an  agreement  made  by  it  in  favor  of 
its  president  under  the  authority  of  a  vote  of  himself 
and  two  other  trustees  was  invalid.  Under  a  similar 
state  of  facts  in  Butts  v.  Wood,  37  N.  Y.  317,  the  court 
held  that  the  board  as  thus  constituted  had  no  author- 
ity to  entertain  a  bill  in  favor  of  one  of  its  members, 
or  to  do  anything  in  relation  to  it;  that  the  claimant 
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was  disqualified  from  acting  because  he  could  not  deal 
with  himself  **and  without  him  there  was  no  quorum 
of  the  directors  and  they  had  no  authority  to  transact 
business/'  In  United  States  Ice  Co.  v.  Reed,  2  How. 
Pr.  (N.  Y.),  N.  S.,  253,  the  court  said: 

**A  trustee  whose  attendance  is  necessary  to  make 
a  quorum  cannot  act  upon  a  claim  in  his  own  favor  to 
bind  the  corporation,  and  by  his  presence  he  thus 
acted. ' ' 

In  New  York  it  has  been  held  that,  where  an  inter- 
ested director  takes  part  in  the  passage  of  a  resolution, 
the  corporate  act  is  vitiated  whether  his  vote  was  es- 
sential to  its  adoption  or  not:  Anderton  v.  Aronson, 
3  How.  Pr.  (N.  Y.),  N.  S.,  216;  Ashley  v.  Kmnan 
(Sup.)^  2  N.  Y.  Supp.  574;  Metropolitan  Elevated  Ry. 
Co.  V.  Manhattan  Ry.  Co.,  14  Abb.  N.  C.  (N.  Y.)  103. 

4-7.  It  is  shown  that  during  a  portion  of  the  five 
months  for  which  plaintiff  was  paid  a  salary  of  $50 
per  month  he  performed  services  outside  of  and  apart 
from  those  imposed  upon  him  by  virtue  of  his  official 
capacity ;  and  that  he  maintained  his  office  with  that  of 
the  company,  devoted  a  portion  of  his  time  to  the  com- 
pany, and  rendered  assistance  in  its  general  business. 
Therefore,  under  the  ruling  in  Barrenstecher  v.  The 
Hof  Brau,  67  Or.  194  (135  Pac.  518),  extra  compensa- 
tion could  properly  be  paid  to  him.  We  do  not  think 
that  by  so  doing  the  company  would  acquiesce  in  the 
payment  of  that  amount  under  changed  conditions,  or 
ratify  a  continuous  payment  of  the  same.  In  the 
meantime,  Mr.  Burton  severed  his  connection  with  the 
office  of  the  company  and  engaged  in  the  life  insurance 
business.  During  the  time  for  which  he  now  claims  a 
salary,  he  attended  to  the  formal  duties  of  president 
of  the  corporation  and  did  nothing  else  for  the  com- 
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pany.  Mr.  Burton,  being  interested  in  the  passage  of 
the  resolution  in  question,  could  not  in  the  capacity  of 
a  director  act  for  himself  and  his  principal,  the  cor- 
poration, without  the  full  knowledge  and  assent  of  that 
principal.  The  fidelity  of  an  agent  demands  this  rule : 
The  acts  of  an  agent  in  dealing  with  the  subject  matter 
of  his  trust  or  agency  which  has  been  confided  to  his 
care  are  scrutinized  by  the  court  with  jealous  care  and 
may  be  set  aside  on  slight  grounds :  Twin-Lick  OH  Co. 
V.  Marbury,  91  U.  S.  587  (23  L.  Ed.  328). 

It  does  not  appear  from  the  findings  of  the  trial  court 
that  any  of  the  officers  of  the  company  knowingly  acted 
upon  the  resolution  or  ratified  the  same,  except  those 
who  attempted  to  vote  to  raise  the  salary  of  the  presi- 
dent, save  as  to  the  salary  drawn  for  the  five  months. 
Their  original  act  was  taken  at  the  meeting  at  which 
no  legal  quorum  of  qualified  directors  was  present. 

Section  714  of  Clark  &  Marshall,  Corporations, 
states  the  following : 

**Any  act  on  the  part  of  the  officers  or  agents  of  a 
corporation  or  third  persons,  without  authority,  but 
which  might  have  been  authorized,  may  be  ratified  by 
the  same  authority  by  which  it  might  have  been  au- 
thorized, subject  to  express  character  or  statutory 
provisions,  *  •  '^ 

Section  715B  of  the  same  work  states,  in  part: 

'*  Unauthorized  or  irregular  contracts  or  other  acts 
by  the  officers  or  agents  of  a  corporation  cannot  be 
ratified  except  by  a  person  or  persons  having  authority 
to  authorize  the  same,  and  bind  the  corporation.'' 

8.  The  court  found  that  the  resolution  of  the  corpo- 
ration prior  to  August  28,  1911,  provided  for  a  salary 
of  $25  per  month  for  the  president.  The -evidence  in 
the  case  is  complete.    According  to  the  mandate  of 
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Article  VII,  Section  3,  of  our  Constitution,  we  are  re- 
quired to  change  the  judgment.  There  is  no  evidence 
to  support  a  finding  or  judgment  for  the  plaintiff  in  ex- 
cess of  $25  per  month,  or  $325. 

The  judgment  of  the  lower  court  will  therefore  be  re- 
duced to  that  amount.  Modified. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Eakik  and 
Mb.  Justice  MoNaby  concur. 
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ABANDONMEMT. 

See  Highways,  257. 

ABSTRACT  OF  TITIA 

See  Vendor  and  Purchaser,  1. 

AOOOMMODATION  BCAKB& 

See  Bills  and  Notes,  6. 

A000T7NT. 

Account — Jnxisdictioii — "Fidndary  Capacity.** 

1.  Courts  of  equity  have  jurisdiction  to  settle  accounts  whenever 
a  fiduciary  relation  exists  between  the  parties  and  the  duty  to  render 
an  account  to  one  of  the  parties  rests  on  the  other,  and  a  person  is 
said  to  act  or  receive  money  or  contract  a  debt  in  "fiduciary  capacity" 
where  the  business  which  he  transacts  or  the  money  or  property  which 
he  handles  is  not  his  own  or  for  his  own  benefit  and  the  term  is  not 
restricted  to  technical  or  express  trusts,  but  includes  such  offices  or 
relations  as  those  of  attorney  at  law,  guardian,  executor,  broker, 
agent,  director  of  corporation,  etc.     (Templeton  v.  Bockler,  494.) 

AOCOXTNTIKa. 
See  Property,  2. 
See  Trusts,  2. 

ADVEBSE  POSSESSION. 

Advene  Possenlon— Pleading— Issues  and  Proof— Title. 

1.  Under  a  plea  of  title  in  fee  in  ejectment,  adverse  possession 
for  10  years  may  be  shown.     (Smith  v.  Algona  Lumber  Co.,  1.) 

Adverse  Pbasesslon— Necessity  for  Excltuilve  Possession. 

2.  A  claim  of  title  by  adverse  possession  alone  must  distinguish 
between  actual  and  constructive  possession,  as  by  buildings  or  by 
an  inclosure,  and  the  possession  must  be  of  an  exclusive  character, 
(Smith  V.  Algona  Lumber  Co.,  1.) 

Adverse  Possession— Beqnlsites  In  GeneraL 

3.  Title  by  adverse  possession  must  begin  with  a  disseisin  of  the 
owner,  followed  by  an  actual,  open,  notorious,  continuous  and  adverse 
possession  under  a  claim  of  right  for  10  years.  (Smith  v.  Algona 
Lumber  Co.,  1.) 

Adverse   Possession— Prescription— Acquisition   of    Title — "Color   of 
Tltie." 

4.  A  sheriffs  deed,  purporting  on  its  face  to  convey  property  to 
the  purchaser  at  a  foreclosure  sale,  constitutes  such  "color  of  title'* 
as  will  form  a  basis  of  a  title  by  prescription,  though  the  foreclosure 
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decree  was  void  or  voidable  for  want  of  jarisdiction  over  dafendants 
in  the  foreclosure  suit.     (Hamm  v.  McKenny,  347.) 

See  Infants,  1. 

AFFIDAVIT. 

For  Service  of  Smnmoiui  by  Pablicatloik 
See  Process,  1,  2. 

AOSNcnr. 

See  Principal  and  Agent. 

AMENDMENT. 

See  Appeal  and  Bnor,  18. 

APPEAI.  AND  EBBOB. 

Appeal  and  Error — "Transcript'*— Definition. 

1.  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  618, 
provides  that  on  an  appeal  being  perfected,  appellant  within  30  days 
shall  file  with  the  clerk  of  the  appellate  court  a  transcript,  or  such 
an  abstract  as  the  law  or  the  rules  of  the  appellate  court  may  re- 
quire, of  so  much  of  the  record  as  may  be  necessary  to  intelligibly 
present  the  question  to  be  decided  by  the  appellate  tribunal,  together 
with  a  copy  of  the  judgment  or  decree  appealed  from,  the  notice  of 
appeal  and  proof  of  service,  and  of  the  undertaking  on  appeal. 
Heldf  that  while  the  word  ''transcript"  in  its  usual  and  restricted  ac- 
ceptation means  an  exemplification,  and  as  applied  to  a  transcript  of 
record  denotes  a  writing  or  composition  composed  of  the  same  words 
as  the  original,  yet  as  defined  by  such  act  it  means  an  abstract,  such 
as  is  required  by  law  or  rules  of  the  appellate  court,  of  so  much  of 
the  record  as  may  be  necessary  intelligibly  to  present  the  question 
to  be  decided  on  appeal.     (Smith  v.  Algona  Lumber  Co.,  1.) 

Appeal  and  Error— Record  on  Appeal— OrlglnalB — "Pleading." 

2.  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  618, 
requires  the  filing  of  a  transcript,  or  such  an  abstract  of  the  record 
as  the  law  and  rules  of  the  appellate  court  may  require  to  intelligibly 
present  the  question  to  be  decided  by  an  appellate  tribunal,  and  Laws 
of  1913,  page  656,  declares  that  when  an  appeal  is  perfected,  the  origi- 
nal pleadings  and  the  original  bill  of  exceptions  shall  be  sent  by  the 
clerk,  or  other  officer,  of  the  trial  court  to  the  clerk  of  the  supreme 
or  appellate  court,  and  shall  be  a  part  of  the  transcript,  etc.  Held^ 
that  while  the  original  pleadings  and  bill  of  exceptions  may  be  sent 
up  as  part  of  the  transcript  on  appeal,  the  term  ''pleading"  is  not  suf- 
ficiently broad  to  embrace  the  judgment  or  decree  appealed  from,  the 
notice  of  appeal,  proof  of  service,  and  the  undertaking  appeal,  which 
must  be  brought  into  the  record  by  copies.  (Smith  v.  Algona  Lumber 
Co.,  1.) 

Appeal  and  Error— Transcripts-Defect— Diminntion  of  Beoord. 

3.  Supreme  Court  Bule  40  (117  Pac.  xiv)  provides  that  to  correct 
any  error  or  defect  in  the  transcript  either  party  may  suggest  the 
same  in  writing  to  the  Supreme  Court,  and  on  good  cause  show^ 
obtain  an  order  that  the  proper  clerk  certify  up  the  whole  or  part  of 
the  record  as  may  be  required,  or  the  same  may  be  corrected  by 
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■iipniation  of  counsel,  in  writing,  filed  with  the  elerk  before  argu- 
ment. Held,  that  the  failure  of  the  clerk  to  include  in  the  transcript 
copies  of  the  judgment,  notice  of  appeal,  proof  of  service,  and  under- 
taking on  appeal,  where  the  originals  had  been  sent  up  instead,  was 
not  jurisdictional,  and  that  the  court  had  power,  on  suggestion  of 
diminution  of  the  record,  to  order  copies  of  such  originals  sent  up  in 
their  stead,  and  to  refuse  to  dismiss  the  appeal  because  of  such 
objection.     (Smith  v.  Algona  Lumber  Co.,  1.) 

Appeal  and  Error— Decisloiui  Beviefwable — Questions  of  Fact 

4.  The  determination  of  the  trial  court  that  an  offending  employee 
is  a  vice-principal  or  fellow-servant  is  necessarily  subject  to  review. 
(Isaacson  v.  Beaver  liogging  Co.,  28.) 

Appeal  and  Error— Bevlew — Qnestlons  of  Fact. 

5.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing  that 
in  actions  at  law  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  court  unless  the  court  can  affirmatively  say  there  is  no 
evidence  to  support  the  verdict,  evidence  to  support  the  verdict  must 
be  legal  evidence,  and  must  tend  to  prove  every  fact  necessary  to 
make  out  a  prima  facie  case  for  the  party  in  whose  favor  the  verdict 
has  been  rendered.     (Beaver  v.  Mason,  Ehrman  ft  Co.,  36.) 

Appeal  and  Error — Beview — QneBtiona  of  Fact. 

6.  Though  Article  YII,  Section  3  of  the  Constitution,  provides 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  unless  the 
court  can  affirmatively  say  there  is  no  evidence  to  support  the  verdict, 
yet  when  the  verdict  is  not  supported  by  legal  evidence,  the  court 
must  set  it  aside  when  properly  asked  to  do  so.  (Beaver  v.  Mason, 
Ehrman  &  Co.,  36.) 

Appeal  and  Error — ^Berlew — Scope  and  Evidence — Order  Denjring  New 
Trial. 

7-  An  order  denying  a  new  trial  is  not  appealable,  and  cannot  be 
reviewed.     (Beaver  v.  Mason,  Ehrman  &  Co.,  36.) 

Appeal  and  Error — ^PremunptionB  in  Support  of  Judgment. 

8.  On  appeal  from  an  order  denying  an  application  to  vacate  a 
decree  rendered  on  service  by  publication  and  to  permit  the  applicant 
to  be  substituted  as  defendant  with  permission  to  answer,  where  the 
abstract  of  record  on  appeal  did  not  show  the  contents  of  thef  order 
for  service  by  publication,  it  would  be  assumed  that  it  embraced  in 
form  and  context  the  affidavit  for  publication,  which  was  sufficient 
to  justify  an  order  for  service  by  publication  without  mailing  a  copy 
of  the  summons  and  complaint.     (Felts  v.  Boyer,  83.) 

Appeal  and  Error— -Harmlesa  Error — Admission  of  Evidence. 

9.  In  an  acti<on  for  the  death  of  an  employee  of  an  electrical  com- 
pany, the  admission  of  evidence  that  the  witness  would  have  under- 
stood the  directions  of  the  defendant's  superintendent  as  meaning 
that  the  work  was  to  be  done  hot,  that  is,  without  turning  off  the 
current,  is  not  ground  for  reversal,  where  such  testimony  does  not 
materially  contradict  that  of  defendant  on  the  same  subject.  (Mc- 
Claugherty  v.  Rogue  River  Elec.  Co.,  135.) 

Appeal  and  Error — Time  for  Taking  Appeals-Death  of  Party. 

10.  Section  38,  L.  O.  L.,  provides  that  no  action  shall  abate  by  the 
death  of  a  party  if  the  cause  of  action  survive,  and  in  case  of  death 
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the  court  may  within  a  year  allow  the  action  to  be  continned  by  or 
against  the  personal  representatives.  Section  550,  subdivision  5,  as 
amended  by  Laws  of  1913,  page  618,  limits  the  time  for  appeal  to 
the  Supreme  Court  to  60  days,  but  extends  the  time  where  the  right 
of  appeal  existed  at  the  taking  effect  of  the  act  (June  3,  1913)  60 
days  from  that  date.  A  plaintiff  obtained  judgment  January  29, 
1913,  and  died  February  12,  1913.  On  September  22,  1913,  the  court 
made  an  order  substituting  the  cfxecutor  as  plaintiff.  Held,  that  de- 
fendant had  60  days  from  the  order  of  substitution  within  which  to 
appeal.     (McCann  v.  Burns,  167.) 

Appeal  and  Error— "Blgbt.'* 

11.  In  Section  550,  subdivision  5,  L.  O.  L.,  as  amended  by  Laws  of 
1913,  page  618,  limiting  the  time  for  appeal  to  the  Supreme  Court  to 
60  days,  but  extending  the  time  where  the  right  of  appeal  existed  at 
the  taking  effect  of  the  act  to  60  days  from  such  tsJcing  effect,  the 
word  ''right"  means  a  privilege,  that  is,  a  prerogative  to  take  an 
appeal,  and  such  right  does  not  exist  between  thtf  death  of  a  party 
and  an  order  for  the  substitution  of  personal  representatives  as 
parties.     (McCann  v.  Burns,  167.) 

Appeal  and  Error— Becord—Amendaent  and  Ooxrectloii— Bill  of  Ex- 
ceptiona. 

12.  After  argument  of  a  case  on  appeal,  an  amended  bill  of  ex- 
ceptions, allowed  on  the  ex  parte  application  of  the  appellant,  and 
raising  new  questions,  not  raised  by  the  original  bill  of  exceptions, 
will  be  stricken  out  on  motion.     (McCann  v.  Burns,  167.) 

Appeal  and  Error— Scope  of  BeTiew—Isflaes  not  Presented  Below. 

13.  In  an  assignee's  action  on  a  purchase  money  note  and  to  fore- 
close the  mortgage  securing  same,  a  contention  that  the  assignor  was 
a  fictitious  corporation  used  by  plaintiff  to  promote  a  scheme  to  put 
land  on  the  market,  whereby  defendant  was  defrauded  to  his  damage, 
could  not  be  considered,  when  presented  for  the  first  time  in  defend- 
ant's brief  on  appeal.     (French  ft  Co.  v.  Haltenhoff,  244.) 

Appeal  and  Error— BeTiew—Queetions  of  Fact— Findings  by  Oonrt 

14.  In  au  action  at  law  tried  without  a  jury,  the  findings  have  the 
force  and  effect  of  a  verdict,  and  will  not  be  disturbed,  if  there  ia 
any  competent  evidence  that  is  substantial  or  satisfactory  to  support 
them.     (Smith  v.  Hurley,  268.) 

Appeal  and  Error— ^Review — ^Eannless  Eirror— Trial  by  Court — Be- 
mxtkn  of  Jndge. 

15.  Remarks  by  the  judge  on  a  trial  without  a  jnry,  denominating 
the  transaction  between  plaintiff  and  defendant  as  a  plain  steal  by 
the  latter,  and  stating  that  this  was  clear  from  the  evidence,  and 
likening  plaintiff  to  the  fellow  that  went  down  from  Jerusalem  to 
Jericho  and  fell  among  thieves,  not  constituting  a  part  of  the  find- 
ings, are  not  ground  for  reversal.     (Smith  v.  Hurley,  268.) 

Appeal  and  Error— -Review— Qnestions  of  Fact. 

16.  In  determining  whether  there  was  legal  evidence  to  support  a 
verdict,  where  the  complaint  alleged,  as  the  negligent  acts  of  defend- 
ant, the  high  and  dangerous  speed  of  its  train,  the  failure  of  em- 
ployees to  give  plaintiff  warning  of  its  approach,  and  the  failure  to 


Ikdbx.  621 

ring  the  bell  or  blow  the  whistle  as  it  approaehed  plaintiff,  the  Su- 
preme Court  can  consider  no  other  negligent  acts  or  omissions. 
(Martini  v.  Oregon-Wash.  B.  ft  N.  Co.,  283.) 

Appeal  and  Error— HarmlesB  Error— nnnecesBary  Amendment. 

17.  Where,  in  a  suit  to  quiet  title,  plaintiff  alleged  that  she  was  the 
owner  and  in  possession  of  certain  realty  in  which  defendants,  with- 
out right,  claimed  an  estate  adverse  to  her,  permitting  plaintiff  to 
unnecessarily  amend  her  complaint  to  set  up  title  by  prescription  waa 
harmless.     (Hamm  v.  McEenny,  347.) 

Appeal  and  Error—- Scope  of  Sevlew— Failure  to  Oroas-appeaL 

18.  Where  defendant  does  not  appeal  or  cross-appeal  from  a  decree 
allowing  plaintiff  certain  items  as  an  offset  in  a  suit  for  an  account- 
ing, such  allowanee  will  not  be  reviewed  by  the  Supreme  Court. 
(Dellwo  V.  Edwards,  316.) 

Appeal  and  Error— Harmless  Error-— Instructions — Core  by  Verdict. 

19.  Error  in  instructing  the  jury  as  to  contributory  negligence  and 
assumption  of  risk  in  an  action  under  the  Employers'  Inability  Act 
(Laws  1911,  p.  16),  is  not  prejudicial  to  plaintiff,  where  the  instruc- 
tions directed  a  verdict  for  defendant  if  the  jury  found  either  con- 
tributory negligence  or  assumption  of  risk  and  the  jury  rendered  a 
verdict  for  plaintiff.     (Coleman  v.  La  Grande,  521.) 

Appeal  and  Error— Seview— Verdict. 

20.  The  amount  of  damages  awarded  by  the  jury  will  not  be  re- 
viewed, where  no  exceptions  were  taken  to  the  rulings  or  instructions 
as  to  the  measure  of  damages,  especially  under  Article  VII,  Section 
3,  of  the  Constitution,  providing  that  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  unless  the  court  can  affirma- 
tively say  there  was  no  evidence  to  support  the  verdict.  (Coleman 
V.  La  Grande,  521.) 

Appeal  and  Error— Findings  of  THal  CNmrt-^Oonclnslveness. 

21.  The  findings  of  the  trial  court  have  the  same  force  and  effect 
as  a  verdict,  so  that  the  only  question  on  appeal  is  whether  there  is 
any  competent  evidence  to  support  the  findings.  (Burton  v.  Ldthie 
Mfgi  Co.,  605.) 

Appeal  and  Error— Disposition  of  Case  on  Appeal. 

22.  Where,  in  an  action  by  the  president  of  a  corporation  for  salary 
at  $50  per  month,  the  only  valid  resolution  fixing  a  salary  provided 
for  a  salary  at  $25  per  month,  and  the  evidence  in  the  case  was 
complete,  the  Supreme  Court  on  appeal  must,  as  required  by  Article 
VII,  Section  3,  of  the  Constitution,  render  judgment  for  $25  per 
month.     (Burton  v.  Lithic  Mfg.  Co.,  605.) 

See  Criminal  Law,  7,  10,  11,  13. 

AFPEABANOE. 

Appearance— 4torvlce  of  Process — ^Defects — ^WaiTer. 

1.  While  a  defendant  may  appear  specially  to  object  to  the  juris- 
diction, or  to  set  aside  a  judgment  for  want  of  proper  service  of 
process,  without  submitting  himself  to  the  jurisdiction  for  any  other 


622  Index. 

purpo8€fy  where  the  chief  pnrpose  of  a  motion  wae  not  to  vacate  a 
decree  rendered  on  teryice  by  pablieation  on  jurisdictional  grounds, 
but  to  obtain  permission  to  defend  by  filing  an  answer,  the  motion 
constituted  a  waiver  of  all  irregulariticlb  in  the  service  of  process, 
and  the  applicant  submitted  himself  to  the  jurisdiction  as  completely 
as  if  regularly  served  with  process.     (Felts  v.  Boyer,  83.) 

APPBOPBIATION. 

See  Constitutional  Law,  1. 

See  Waters  and  Watercourses^  !• 

ASflAXTLT  AND  BATTEBT. 

AflMolt  and  Batterj— Instrnctioii— Deflaition  of  "AAMalt" 

1.  An  assault  is  an  intentional  attempt  by  one  person  by  force 
or  violence  to  do  injury  to  the  person  of  another,  coupled  with  pres- 
ent ability;  hence  a  charge  defining  an  assault  is  not  bad  because  not 
chaiging  that  it  must  be  unlawful,  for  every  assault  has  in  it  ele- 
ments of  unlawfulnessB.     (State  v.  Selby,  378.) 

Aaaanlt  and  Battery— Defense — ^Blgbt  of. 

2.  Everyone  has  the  right  to  protect  his  life  or  person  from  great 
bodily  harm,  and  may  meet  force  with  force  in  order  to  repel  an  at- 
tack, using  such  force  as  seems  necessary  even  to  the  extent  of  kill- 
ing his  assailant.     (State  v.  Selby,  378.) 

AsBAnlt  and  Battery— ProMcntlon— Intent 

3.  Under  Section  799,  subsection  2,  L.  O.  L.,  declaring  that  it  is 
presumed  that  an  unlawful  act  is  done  with  an  unlawful  intent,  it  is 
not  necessary,  in  a  prosecution  for  assault  with  a  dangerous  weapon, 
for  the  state  to  prove  an  unlawful  intent.     (State  v.  Selby,  378.) 


Bee  Municipal  Corporations,  3. 

ASSETS. 

Collection  of  Assets  Belonging  to  Estate. 
See  Executors  and  Administrators,  2. 

ASSIONMENTa 

AjsignmentB— Assignee  of  Ohose  in  Action— Blgbt  to  8ne— Proof  of 
Consideration. 

1.  The  assignee  of  a  chose  in  action  may  recover  thereon  in  his 
own  name  without  proving  a  consideration  for  the  assignment. 
(French  ft  Co.  v.  HaltenhofF,  244.) 

ASSUMPTION  or  BISK. 

See  Master  and  Servant,  8. 
See  BailroadSi  Sj  8. 
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ATTOBNET  AND  CLIENT. 

Attorney  and  Client— Disbarment  —  ''Willfiil  Deceit  and  Misconduct 
in  Profession." 

1.  An  attorney,  who  misrepresented  to  his  client  the  cost  of  secur- 
ing patents  for  its  mining  claims  and  converted  to  his  own  use  the 
money  remitted  to  him  to  pay  the  expenscf,  although  he  had  received 
other  money  in  excess  of  what  would  be  a  reasonable  fee  for  his 
services,  is  guilty  of  "willful  deceit  and  misconduct  in  his  profes- 
sion/' within  the.  meaning  of  Section  1092,  subdivision  3,  L.  O.  L., 
for  which  he  may  be  disbarred,  under  Section  1091,  L.  O.  L.,  authoriz- 
ing the  disbarment  of  an  attorney  for  any  acts  which  would  prevent 
his  admission  to  practice.     (State  ex  rel.  v»  Smith,  96.) 

Attorney  and  Client— Lien  for  Attorney's  Fees. 

2.  In  a  suit  to  have  property  standing  in  the  name  of  decedent's 
son  adjudged  to  be  partnership  property,  the  court  cannot  create  a 
lien  in  favor  of  the  plaintiff's  attorney  on  the  property.  (Hadley  v. 
Hadley,  179.) 

Attorney  and  Client— Grounds  for  Suspension  or  Disbarment— Disor- 
derly Conduct. 

3.  It  was  a  ground  for  disciplining  an  attorney  that  he  was  an 
active  member  of  a  lawless  assemblage  of  citizens,  who  took  from  a 
city  jail  certain  persons  confined  therein,  forcibly  carried  them  some 
distance  from  the  city,  and,  after  compelling  them  to  kiss  the  Ameri- 
can flag,  ordered  them  not  to  return,  though  such  persons  had  used 
intemperate  and  seditious  language,  denouncing  the  United  States 
flag  and  government,  and  had  made  themselves  generally  obnoxious 
to  a  large  majority  of  the  community;  but  where  such  attorney  had 
theietofore  been  an  estimable,  law-abiding  citizen,  and  peaceable, 
member  of  society,  and  in  his  relations  to  his  clients  had  always 
demeaned  himself  as  an  honorable  member  of  society  and  of  his 
profession,  suspension  from  practice  for  three  months  would  be  suf- 
ficient punishment  for  this  single  act,  committed  under  excitement 
and  a  mistaken  sense  of  patriotism.     (State  ex  rel.  v.  Graves,  331.) 

AUTH0BIT7. 
See  Judges,  5. 

FALLOT. 

Fonn  of  on  Special  Election  for  Becall. 

See  Officers,  1. 

BANKBUFTCT. 

Bankruptcy— Freferences— Intention. 

1.  Since  the  amendment  of  Bankruptcy  Act  of  July  1,  1898, 
Chapter  541,  Section  60,  30  Stat.  562,  by  Act  of  Congress  of  February  5, 
1903,  Chapter  487,  Section  13,  32  Stat.  800,  an  intention  on  the  part 
of  an  insolvent  debtor  to  create  a  preference  is  not  essential  to  a 
suit  by  his  trustee  in  bankruptcy  to  set  aside  the  advantage  thus 
secured,  but  it  is  sufficient  if  the  party  obtaining  the  benefit  had 
reasonable  cause  to  believe  that  such  effect  would  result  from  the 
means  adopted.     (Patterson  ▼.  Baker  Grocery  Co.,  433.) 
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ABANDONMEMT. 

See  Highways,  257. 

ABSTRACT  OF  TITLB. 

See  Vendor  and  Purchaser,  1. 

AOOOMMODATION  BCAKB& 

See  Bills  and  Notes,  6. 

A000T7NT. 

Aceonst — Juifldlction— 'Tidndary  Capacity." 

1.  Courts  of  equity  have  jurisdiction  to  settle  accounts  whenever 
a  fiduciary  relation  exists  between  the  parties  and  the  duty  to  render 
an  account  to  one  of  the  parties  rests  on  the  other,  and  a  person  is 
said  to  act  or  receive  money  or  contract  a  debt  in  "fiduciary  capacity" 
where  the  business  which  he  transacts  or  the  money  or  property  which 
he  handles  is  not  his  own  or  for  his  own  benefit  and  the  term  is  not 
restricted  to  technical  or  express  trusts,  but  includes  such  offices  or 
relations  as  those  of  attorney  at  law,  guardian,  executor,  broker, 
agent,  director  of  corporation,  etc.    .(Templeton  v.  Bockler,  494.) 

AOCOUNTINO. 
See  Property,  2. 
See  Truats,  2. 

ADVEBSE  POSSESSION. 

Adverse  Possenlon — ^Pleading— Issnes  and  Proof— Title. 

1.  Under  a  plea  of  title  in  fee  in  ejectment,  adverse  possession 
for  10  years  may  be  shown.     (Smith  v.  Algona  Lumber  Co.,  1.) 

Adverse  Possession— Necessity  for  Exclusive  Possession. 

2.  A  claim  of  title  by  adverse  possession  alone  must  distinguish 
between  actual  and  constructive  possession,  as  by  buildings  or  by 
an  inclosure,  and  the  possession  must  be  of  an  exclusive  character, 
(Smith  V.  Algona  Lumber  Co.,  1.) 

Adverse  Possession— Beqnisites  in  GeneraL 

3.  Title  by  adverse  possession  must  begin  with  a  disseisin  of  the 
owner,  followed  by  an  actual,  open,  notorious,  continuous  and  adverse 
possession  under  a  claim  of  right  for  10  years.  (Smith  v.  Algona 
Lumber  Co.,  1.) 

Adverse   Possession — ^Prescription — ^Acquisition   of   Title — "Color    of 
Title." 

4.  A  sheriff's  deed,  purporting  on  its  face  to  convey  property  to 
the  purchaser  at  a  foreclosure  sale,  constitutes  such  "color  of  title" 
SLS  will  form  a  basis  of  a  title  by  prescription,  though  the  foreclosure 
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decree  was  void  or  Toidable  for  want  of  jurisdiction  over  defendaati 
in  the  foreclosure  suit.     (Hamm  y.  McKenny,  347.) 

See  Infants,  1. 

AFFIDAVIT. 

For  Service  of  Smnmonfl  by  PabUcatloiL 
See  Process,  1,  2. 

AOSNcnr. 

See  Principal  and  Agent. 

AMENDMENT. 

See  Appeal  and  Error,  18. 

APPEAI.  AND  EBBOB. 

Appeal  and  Error — "TranBGrlpt" — ^Definition. 

1.  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  618, 
provides  that  on  an  appeal  being  perfected,  appellant  within  30  days 
shall  file  with  the  clerk  of  the  appellate  court  a  transcript,  or  such 
an  abstract  as  the  law  or  the  rules  of  the  appellate  court  may  re- 
quire, of  so  much  of  the  record  as  may  be  necessary  to  intelligibly 
present  the  question  to  be  decided  by  the  appellate  tribunal,  together 
with  a  copy  of  the  judgment  or  decree  appealed  from,  the  notice  of 
appeal  and  proof  of  service,  and  of  the  undertaking  on  appeal. 
Heldf  that  while  the  word  "transcript"  in  its  usual  and  restricted  ac- 
ceptation means  an  exemplification,  and  as  applied  to  a  transcript  of 
record  denotes  a  writing  or  composition  composed  of  the  same  words 
as  the  original,  yet  as  defined  by  such  act  it  means  an  abstract,  such 
as  is  required  by  law  or  rules  of  the  appellate  court,  of  so  much  of 
the  record  as  may  be  necessary  intelligibly  to  present  the  question 
to  be  decided  on  appeal.     (Smith  y.  Algona  Lumber  Co.,  1.) 

Appeal  and  Error— Becord  on  Appeal — OrlglnalB — "neadlng." 

2.  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  618, 
requires  the  filing  of  a  transcript,  or  such  an  abstract  of  the  record 
as  the  law  and  rules  of  the  appellate  court  may  require  to  intelligibly 
present  the  question  to  be  decided  by  an  appellate  tribunal,  and  Laws 
of  1913,  page  656,  declares  that  when  an  appeal  is  perfected,  the  origi- 
nal pleadings  and  the  original  bill  of  exceptions  shall  be  sent  by  the 
clerk,  or  other  officer,  of  the  trial  court  to  the  clerk  of  the  supreme 
or  appellate  court,  and  shall  be  a  part  of  the  transcript,  etc.  Held, 
that  while  the  original  pleadings  and  bill  of  exceptions  may  be  sent 
up  as  part  of  the  transcript  on  appeal,  the  term  "pleading"  is  not  suf- 
ficiently broad  to  embrace  the  judgment  or  decree  appealed  from,  the 
notice  of  appeal,  proof  of  service,  and  the  undertaking  appeal,  which 
must  be  brought  into  the  record  by  copies.  (Smith  v.  Algona  Ltumber 
Co.,  1.) 

Appeal  and  Error— Transcript— Defect— Diminntion  of  Becord. 

3.  Supreme  Court  Bule  40  (117  Pac.  xiv)  provides  that  to  correct 
any  error  or  defect  in  the  transcript  either  party  may  suggest  the 
same  in  writing  to  the  Supreme  Court,  and  on  good  cause  shown 
obtain  an  order  that  the  proper  clerk  certify  up  the  whole  or  part  of 
the  record  as  may  be  required,  or  the  same  may  be  corrected  by 
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itipulation  of  counsel,  in  writing,  filed  with  the  clerk  before  argu- 
ment. Heldf  that  the  failure  of  the  clerk  to  include  in  the  transcript 
copies  of  the  judgment,  notice  of  appeal,  proof  of  service,  and  under- 
taking on  appeal,  where  the  originals  had  been  sent  up  instead,  was 
not  jurisdictional,  and  that  the  court  had  power,  on  suggestion  of 
diminution  of  the  record,  to  order  copies  of  such  originals  sent  up  in 
their  stead,  and  to  refuse  to  dismiss  the  appeal  because  of  such 
objection.     (Smith  v.  Algona  Lumber  Co.,  1.) 

Appeal  and  Error — ^DecislonB  Beyiewable — ^Qnestlons  of  Fact. 

4.  The  determination  of  the  trial  court  that  an  offending  employee 
is  a  vice-principal  or  fellow-servant  is  necessarily  subject  to  review. 
(Isaacson  v.  Beaver  Dogging  Co.,  28.) 

Appeal  and  Error — ^Beview — Queations  of  Fact. 

5.  Under  Article  VII,  Section  3,  of  the  Constitution,  providing  that 
in  actions  at  law  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  court  unless  the  court  can  affirmatively  say  there  is  no 
evidence  to  support  the  verdict,  evidence  to  support  the  verdict  must 
be  legal  evidence,  and  must  tend  to  prove  every  fact  necessary  to 
make  out  a  prima  facie  case  for  the  party  in  whose  favor  the  verdict 
has  been  rendered.     (Beaver  v.  Mason,  Ehrman  ft  Co.,  36.) 

Appeal  and  Error — Beviefw — QneetlonB  of  Fact. 

6.  Though  Article  VII,  Section  3  of  the  Constitution,  provides 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  unless  the 
court  can  affirmatively  say  there  is  no  evidence  to  support  the  verdict, 
yet  when  the  verdict  is  not  supported  by  legal  evidence,  the  court 
must  set  it  aside  when  properly  asked  to  do  so.  (Beaver  v.  Mason, 
Ehrman  &  Co.,  36.) 

Appeal  and  Error — ^Beview — Scope  and  Evidence — Order  Denying  New 
Trial. 

7.  An  order  denying  a  new  trial  is  not  appealable,  and  cannot  be 
reviewed.     (Beaver  v.  Mason,  Ehrman  ft  Co.,  36.) 

Appeal  and  Error — ^PresnmptionB  In  Support  of  Jndgment. 

8.  On  appeal  from  an  order  denying  an  application  to  vacate  a 
decree  rendered  on  service  by  publication  and  to  permit  the  applicant 
to  be  substituted  as  defendant  with  permission  to  answer,  where  the 
abstract  of  record  on  appeal  did  not  show  the  contents  of  the  order 
for  service  by  publication,  it  would  be  assumed  that  it  embraced  in 
form  and  context  the  affidavit  for  publication,  which  was  sufficient 
to  justify  an  order  for  service  by  publication  without  mailing  a  copy 
of  the  summons  and  complaint.     (Felts  v.  Boyer,  83.) 

Appeal  and  Error— Harmlese  Error — Admission  of  Evidence. 

9.  In  an  action  for  the  death  of  an  employee  of  an  electrical  com- 
pany, the  admission  of  evidence  that  the  witness  would  have  under- 
stood the  directions  of  the  defendant's  superintendent  as  meaning 
that  the  work  was  to  be  done  hot,  that  is,  without  turning  off  the 
current,  is  not  ground  for  reversal,  where  such  testimony  does  not 
materially  contradict  that  of  defendant  on  the  same  subject.  (Mc- 
Claugherty  v.  Rogue  River  Elec.  Co.,  135.) 

Appeal  and  Error — Time  for  Taking  Appeal— Death  of  Party. 

10.  Section  38,  L.  O.  L.,  provides  that  no  action  shall  abate  by  the 
death  of  a  party  if  the  cause  of  action  survive,  and  in  case  of  death 
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the  court  maj  within  a  year  allow  the  action  to  be  eontinned  hj  or 
against  the  personal  reprdlsentatives.  Section  550,  anbdiviaion  5,  as 
amended  bj  Laws  of  1913,  page  018,  limita  the  time  for  appeal  to 
the  Supreme  Court  to  60  days,  but  extends  the  time  where  the  right 
of  appefal  existed  at  the  taking  effect  of  the  act  (Jnne  3,  1913)  60 
days  from  that  date.  A  plaintiff  obtained  judgment  January  29, 
1913,  and  died  February  12,  1913.  On  September  22,  1913,  the  court 
made  an  order  substituting  the  cfxecutor  as  plaintiff.  Held,  that  de- 
fendant had  00  days  from  the  order  of  sabstitution  within  which  to 
appeal.     (McCann  v.  Burns,  167.) 

Appeal  and  Brror— "Blgbt** 

11.  In  Section  550,  subdivision  5,  L.  O.  L.,  as  amended  by  Laws  of 
1913,  page  618,  limiting  the  time  for  appeal  to  the  Supreme  Coort  to 
60  days,  but  extending  the  time  where  the  right  o^  appeal  existed  at 
the  taking  effect  of  Uie  act  to  60  days  from  such  taking  effect,  the 
word  "right"  means  a  privilege,  that  is,  a  prerogative  to  take  an 
appeal,  and  such  right  does  not  exist  between  thsr  death  of  a  party 
and  an  order  for  the  substitution  of  personal  representatives  as 
parties.     (McCann  v.  Burns,  167.) 

Appeal  and  Error— Keoord—AnMidaent  tad  Oorrectloii— Bin  of  Ex- 
coptiona. 

12.  After  argument  of  a  case  on  appeal,  an  amended  bill  of  ex- 
ceptions, allowed  on  the  ex  parte  application  of  the  appellant,  and 
raising  new  questions,  not  raised  by  the  original  bill  of  exceptions, 
will  be  stricken  out  on  motion.     (McCann  v.  Burns,  167.) 

Appeal  and  Error — Scope  of  EoTlew— Issaas  not  Prosented  Below. 

13.  In  an  assignee's  action  on  a  purchase  money  note  and  to  fore- 
close the  mortgage  securing  same,  a  contention  that  the  assignor  was 
a  fictitious  corporation  used  by  plaintiff  to  promote  a  scheme  to  pot 
land  on  the  market,  whereby  defendant  was  defrauded  to  his  damage, 
could  not  be  considered,  when  presented  for  the  first  time  in  defend- 
ant's brief  on  appeal.     (French  ft  Co.  v.  Haltenhoff,  244.) 

Appeal  aad  Error — ^Bevlew — Qaestioiia  of  Fact— FindingB  by  Oonrt^ 

14.  In  au  action  at  law  tried  without  a  jury,  the  findings  have  the 
force  and  effect  of  a  verdict,  and  will  not  be  disturbed,  if  there  is 
any  competent  evidence  that  is  substantial  or  satisfactory  to  support 
them.     (Smith  v.  Hurley,  268.) 

Appeal  and  Error— Be^ew—HaxmliM  EAor^Trial  by  Oonrt — Be- 
marks  of  Judge. 

15.  Remarks  by  the  judge  on  a  trial  without  a  jnrj,  denominating 
the  transaction  between  plaintiff  and  defendant  as  a  plain  steal  by 
the  latter,  and  stating  that  this  was  clear  from  the  evidence,  and 
likening  plaintiff  to  the  fellow  that  went  down  from  Jerusalem  to 
Jericho  and  fell  among  thieves,  not  constituting  a  part  of  the  find- 
ings, are  not  ground  for  reversal.     (Smith  v.  Hurley,  268.) 

Appeal  and  Error— Bevlew^Questlona  of  Fact 

16.  In  determining  whether  there  was  legal  evidence  to  support  a 
verdict,  where  the  complaint  alleged,  as  the  negligent  acts  of  defend- 
ant, the  high  and  dangerous  speed  of  its  train,  the  failure  of  em- 
ployees to  give  plaintiff  warning  of  its  approach,  and  thcr  failure  to 
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ring  the  bell  or  blow  the  whistle  as  it  approached  plaintiff,  the  Su- 
preme  Court  can  consider  no  other  negligent  acta  or  omissions. 
(Martini  v.  Oregon- Wash.  B.  k  N.  Co.,  283.) 

Appeal  and  Error— Harmlen  Errors-Unnecessary  Amendment. 

17.  Where,  in  a  suit  to  quiet  title,  plaintiff  alleged  that  she  was  the 
owner  and  in  possession  of  certain  realty  in  which  defendants,  with- 
out right,  claimed  an  estate  adverse  to  her,  permitting  plaintiff  to 
unnecessarily  amend  her  complaint  to  set  up  title  by  prescription  was 
harmless.     (Hamm  v.  McKenny,  347.) 

Ai»peal  and  Error — Scope  of  Bevlew— Failure  to  Oross-appeaL 

18.  Where  defendant  does  not  appeal  or  cross-appeal  from  a  decree 
allowing  plaintiff  certain  items  as  an  offset  in  a  suit  for  an  account- 
ing, such  allowance  will  not  be  reviewed  by  the  Supreme  Court. 
(Dellwo  V.  Edwards,  316.) 

Appeal  and  Error— Harmless  Error— Instructions— dure  by  Verdict. 

19.  Error  in  instructing  the  jury  as  to  contributory  negligence  and 
assumption  of  risk  in  an  action  under  the  Employers'  Inability  Act 
(Laws  1911,  p.  16),  is  not  prejudicial  to  plaintiff,  where  the  instruc- 
tions directed  a  verdict  for  defendant  if  the  jury  found  either  con- 
tributory negligence  or  assumption  of  risk  and  the  jury  rendered  a 
verdict  for  plaintiff.     (Coleman  v.  La  Grande,  521.) 

Appeal  and  Error— Bevlew-Verdlct 

20.  The  amount  of  damages  awarded  by  the  jury  will  not  be  re- 
viewed, where  no  exceptions  were  taken  to  the  rulings  or  instructions 
as  to  the  measure  of  damages,  especially  under  Article  VII,  Section 
3,  of  the  Constitution,  providing  that  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  unless  the  court  can  affirma- 
tively say  there  was  no  evidence  to  support  the  verdict.  (Coleman 
V.  La  Grande,  521.) 

Appeal  and  Error — ^Findings  of  Trial  Oonrt— <!k>nelnslTenes8L 

21.  The  findings  of  the  trial  court  have  the  same  force  and  effect 
as  a  verdict,  so  that  the  only  question  on  appeal  is  whether  there  is 
any  competent  evidence  to  support  the  findings.  (Burton  v.  Ldthie 
Mfg>  Co.,  605.) 

Appeal  and  Error— Disposition  of  Case  on  AppeaL 

22.  Where,  in  an  action  by  the  president  of  a  corporation  for  salary 
at  $50  per  month,  the  only  valid  resolution  fixing  a  salary  provided 
for  a  salary  at  $25  per  month,  and  the  evidence  in  the  case  was 
complete,  the  Supreme  Court  on  appeal  must,  as  required  by  Article 
YII,  Section  3,  of  the  Constitution,  render  judgment  for  $25  per 
month.     (Burton  v.  Lithic  Mfg.  Co.,  605.) 

See  Criminal  Law,  7,  10,  11,  13. 

AFPEAAANOE. 

Appearance — Service  of  Process— Defects— Waiver. 

1.  While  a  defendant  may  appear  specially  to  object  to  the  juris- 
diction, or  to  set  aside  a  judgment  for  want  of  proper  service  of 
process,  without  submitting  himself  to  the  jurisdiction  for  any  other 
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purpose,  where  the  chief  purpoee  of  a  motion  was  not  to  vacate  a 
decree  rendered  on  aeryice  by  publication  on  jurisdictional  grounds, 
but  to  obtain  permission  to  defend  by  filing  an  answer,  the  motion 
constituted  a  waiver  of  all  irregularities  in  the  service  of  procesf, 
and  the  applicant  submitted  himself  to  the  jurisdiction  as  completely 
as  if  regularly  served  with  process.     (Felts  v.  Boyer,  83.) 

APPBOPBIATION. 

See  Constitutional  Law,  1. 

See  Waters  and  Watercourses,  1« 

A8aAUI.T  AND  BATTEKT. 

A«aiat  and  Batt^rj— Iiifltnictio&— Definltioii  of  "AnaiUt* 

1.  An  assault  is  an  intentional  attempt  by  one  person  by  force 
or  violence  to  do  injury  to  the  person  of  another,  coupled  with  prei- 
ent  ability;  hence  a  charge  defining  an  assault  is  not  bad  because  not 
chaiging  that  it  must  be  unlawful,  for  every  assault  has  in  it  ele- 
ments of  unlawfulnesss.     (State  v.  Selby,  378.) 

Aaaanlt  and  Batt^rj-— Defense — ^Blglit  of. 

2.  Everyone  has  the  right  to  protect  his  life  or  person  from  great 
bodily  harm,  and  may  meet  force  with  force  in  order  to  repel  an  at- 
tack, using  such  force  as  seems  necessary  even  to  the  extent  of  kill- 
ing his  assailant.     (State  v.  Selby,  378.) 

A«aalt  and  Batterj—Proeecntlon— Intent. 

3.  Under  Section  799,  subsection  2,  L.  O.  L.,  declaring  that  it  is 
presumed  that  an  unlawful  act  is  done  with  an  unlawful  intent,  it  is 
not  necessary,  in  a  prosecution  for  assault  with  a  dangerous  weapon, 
for  the  state  to  prove  an  unlawful  intent.     (State  v.  &lby,  378.) 

ASSESSBOBNTSb 
See  Municipal  (Torporationsi  3. 

ASSETa 

Collection  of  Anets  Belonging  to  Estate. 
See  Executors  and  Administrators,  2. 

ASSIONMEKT& 

Asalgnmenta— Aaalgnee  of  Obose  In  Action— Bigbt  to  8oe— Proof  of 
Consideration. 

1.  The  assignee  of  a  chose  in  action  may  recover  thereon  in  kia 
own  name  without  proving  a  consideration  for  the  assignment. 
(French  &  Co.  v.  Haltenhoff,  244.) 

AS81TMFTI0K  OF  BI8K. 

See  Master  and  Servant,  8. 
See  Bailroadsy  8j  8. 
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ATTOBNET  AND  CLIENT. 

Attorney  and  Client— Disbarment  —  'Willful  Deceit  and  Mlacondnct 
in  Profession." 

1.  An  attorney,  who  misrepresented  to  his  client  the  cost  of  secur- 
ing patents  for  its  mining  claims  and  converted  to  his  own  use  the 
money  remitted  to  him  to  pay  the  expense,  although  he  had  received 
other  money  in  excess  of  what  would  be  a  reasonable  fee  for  his 
services,  is  guilty  of  "willful  deceit  and  misconduct  in  his  profes- 
sion," within  the  meaning  of  Section  1092,  subdivision  3,  L.  O.  L., 
for  which  he  may  be  disbarred,  under  Section  1091,  L.  O.  L.,  authoriz- 
ing the  disbarment  of  an  attorney  for  any  acts  which  would  prevent 
his  admission  to  practice.     (State  ex  rel.  v.  Smith,  96.) 

Attorney  and  Client— Lien  for  Attorney's  Fees. 

2.  In  a  suit  to  have  property  standing  in  the  name  of  decedent's 
son  adjudged  to  be  partnership  property,  the  court  cannot  create  a 
lien  in  favor  of  the  plaintiff's  attorney  on  the  property.  (Hadley  v. 
Hadley,  179.) 

Attorney  and  Client — Grounds  for  Suspension  or  Disbarment — ^Disor- 
derly Conduct. 

3.  It  was  a  ground  for  disciplining  an  attorney  that  he  was  an 
active  member  of  a  lawless  assemblage  of  citizens,  who  took  from  a 
city  jail  certain  persons  confined  therein,  forcibly  carried  them  some 
distance  from  the  city,  and,  after  compelling  them  to  kiss  the  Ameri- 
can flag,  ordered  them  not  to  return,  though  such  persons  had  used 
intemperate  and  seditious  language,  denouncing  the  United  States 
flag  and  government,  and  had  made  themselves  generally  obnoxious 
to  a  large  majority  of  the  community;  but  where  such  attorney  had 
theietofore  been  an  estimable,  law-abiding  citizen,  and  peaceable, 
member  of  society,  and  in  his  relations  to  his  clients  had  always 
demeaned  himself  as  an  honorable  member  of  society  and  of  his 
profession,  suspension  from  practice  for  three  months  would  be  suf- 
ficient punishment  for  this  single  act,  committed  under  excitement 
and  a  mistaken  sense  of  patriotism.     (State  ex  rel,  v.  Graves,  331.) 

AUTHOSITT. 
See  Judges,  5. 

BALLOT. 

Form  of  on  l^iMcial  Election  for  Recall. 
See  Officers,  1. 

BANKBUPTCT. 

Bankruptcy— Preferences— Intention. 

1.  Since  the  amendment  of  Bankruptcy  Act  of  July  1,  1898, 
Chapter  541,  Section  60,  30  Stat.  562,  by  Act  of  Congress  of  February  5, 
1903,  Chapter  487,  Section  13,  32  Stat.  800,  an  intention  on  the  part 
of  an  insolvent  debtor  to  create  a  preference  is  not  essential  to  a 
suit  by  his  trustee  in  bankruptcy  to  set  aside  the  advantage  thus 
secured,  but  it  is  sufficient  if  the  party  obtaining  the  benefit  had 
reasonable  cause  to  believe  that  such  effect  would  result  from  the 
means  adopted.     (Patterson  v.  Baker  Grocery  Co.,  433.) 
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Baaknuitcy— PrefervnceB— ^'InMlTeiicy.'* 

2.  In  order  to  ascertain  whether  a  debtor  is  insolvent  within  the 
banKruptcy  law,  all  his  property  that  is  salable  or  convertible  into 
money  should  be  taken  into  consideration,  including  exempt  prop- 
erty, and  a  creditor  has  reasonable  cause  to  believe  his  debtor  in- 
solvent when  such  a  state  of  facts  is  brought  to  the  creditor's  notico 
as  to  the  affairs  and  pecuniary  condition  of  the  debtor  as  would  lead 
a  prudent  business  person  to  the  conclusion  that  the  debtor  is  unable 
to  pay  his  obligations  as  they  mature  in  the  ordinary  course  of 
business.     (Patterson  v.  Baker  Grocery  Co.,  433.) 

Baiikni9tc7— PreferencM — ^EYldence. 

3.  In  an  action  by  a  bankrupt's  trustee  to  recover  an  alleged 
preference,  evidence  held  to  warrant  a  finding  that  defendant's  gen- 
eral manager,  when  he  caused  the  bankrupt's  merchandise  to  be 
attached,  had  reasonable  cause  to  believe  she  was  insolvent  and 
intended  thereby  to  secure  a  preference.  (Patterson  v.  Baker  Groeezy 
Oo.,  433.) 

Bankraptcy— Preferences— B^coTery— Action— Evidence. 

4.  In  a  suit  by  a  bankrupt's  trustee  to  recover  an  alleged  prefer- 
ence received  by  defendant  through  an  execution  sale  ot  the  bank- 
rupt's stock,  etc.,  it  appearing  that  defendant's  manager  permitted 
the  goods  to  be  sold  for  an  amount  less  than  his  principal's  judg- 
ment, costs  and  accrued  expenses,  evidence  of  the  amount  obtained 
for  the  goods  on  the  sheriff's  sale  was  properly  received  as  bearing 
on  the  question  whether  defendant's  agent  had  reason  to  believe  that 
the  bankrupt  was  insolvent  when  her  goods  were  attached.  (Patter- 
son V.  Baker  Grocery  Co.,  433.) 

BANSS  AND  BAMOKO. 

Banks  and  Banking — Statutory  Begnlation — '^ank  or  Banker^  — 
"Banking  BosineM"— "Order." 

1.  A  savings  and  loan  company,  issuing  bonds  by  which  it  agreed 
to  pay  to  the  order  of  the  obligees,  at  «  specified  time,  a  sum  equal 
to  all  payments  made  thereon,  with  interest  compounderd  semi-annu- 
ally, and,  in  the  case  of  a  certain  class  of  bonds,  the  pro  rata  share 
of  the  net  earnings  of  bonds  in  that  class,  with  the  right  to  the 
holder  to  withdraw  all  money  paid,  without  interest,  or  with  interest 
at  different  rates,  dependent  on  the  time  that  elapsed  before  the  with- 
drawal, was  subject  to  Section  4563,  L.  O.  L.,  providing  that  any  per- 
son, firm  or  corporation  having  a  place  of  business  within  the  state, 
where  credits  are  opened  by  the  deposit  or  collection  of  money,  cur- 
rency or  negotiable  paper,  subject  to  be  paid  or  remitted  upon  draft, 
receipt,  check  or  order,  shall  be  regarded  as  a  "bank  or  banker"  and 
as  doing  a  "banking  business,"  since,  while  it  was  not  its  purpose  to 
engage  in  a  general  banking  business,  the  exercise  of  any  single 
function  falling  within  the  statutory  definition  will  sulBce,  and  the 
bonds,  being  assignable  by  their  terms,  possessed  the  attributes  of  an 
"order/'  which  as  commonly  understood  is  something  in  the  nature  of 
a  bill  payable  in  money  or  its  equivalent,  but  in  a  more  extensive 
sense  includes  a  direction  or  request  to  pay  over  money  or  other 
things  deposited  to  the  credit  of  the  drawer.  (Sargent  v.  Oregon 
Savings  ft  Loan  Co.,  99.) 
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Banki  and  BaaUw— Trust  Companies — ^Statutory  Provisions. 

2.  LawB  of  1913,  page  721,  relating  to  trast  eompaniee,  and  pro- 
Tiding  in  Section  6  for  forfeiture  to  the  state  bank  fund  of  $100  for 
each  daj  during  which  a  violation  of  the  act  continues  after  ten 
days'  notice  by  the  superintendent  of  banks,  is  penal  in  its  nature, 
and  must  be  strictly  construed.  (Pacific  Title  &  Truat  Co.  v.  Sargent, 
485;  Oregon  Realty  ft  Trust  Co.  v.  Sargent,  485.) 

Banks  and  Banking — "Tmst  Ck>mpany^ — Statatory  ProTisions. 

3.  Under  Laws  of  1913,  page  721,  relating  to  trust  companies, 
providing  in  Section  2  that  any  corporation  incorporated  under  the 
laws  for  the  incorporation  and  organization  of  banks  and  which  is 
authorized  to  act  as  an  executor,  administrator,  guardian,  assignee, 
trustee,  receiver,  depository,  or  to  discharge  any  duty,  office  or  posi- 
tion of  trust,  and  any  corporation  organized  under  Section  1  of  this 
act  shall  be  known  as  trust  companies,  a  company  organized  prior 
to  Felnruary  25,  1907,  when  the  earliest  law  in  the  state  specially 
providing  for  the  organization  and  incorporation  of  banks  was  filed 
in  the  office  of  the  Secretary  of  State,  is  not  a  trust  company  within 
the  terms  of  this  act.  (Pacific  Title  ft  Trust  Co.  v.  Sargent,  485; 
Oregon  ]E(ealty  ft  Trust  Co.  v.  Sargent,  485.) 

Banks  and  Banking-— Constitutional  Law— Trust  Oompanies— Obliga- 
tion of  Contract. 

4.  Laws  of  1913,  page  721,  regulating  trust  companies,  providing 
in  Section  1  that  the  capital  stock  of  each  trust  company  shall  be 
not  less  than  $100,000,  except  that  a  company  with  not  less  than 
$50,000  may  be  incorporated  in  a  city  of  lesis  than  15,000  population, 
and  providing  in  Section  5  that  no  person,  firm  or  corporation  which 
has  not  complied  with  the  act  shall  use  in  the  name  under  which  its 
business  is  transacted  the  words  "trust"  or  "trustee,"  is  an  unreason- 
able exercise  of  the  police  power  and  a  violation  of  the  contract  of 
the  state  with  a  corporation  which  has  used  the  word  "trust"  as  a 
part  of  its  name  through  a  long  course  of  years  and  which  would  be 
compelled  to  multiply  its  capital  tenfold  to  comply  with  the  law. 
(Pacific  Title  ft  Trust  Co.  v.  Sargent,  485;  Oregon  Realty  ft  Trust 
Co.  V.  Sargent,  485.) 

BILL  OF  EZCBPTIONa 
See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

Bills  and  Notes— Ezecution^-PaTable  to  Fictitious  Person. 

1.  Section  5842,  L.  O.  L.,  provides  that  a  note  made  payable  to 
the  order  of  a  fictitious  person  is  payable  to  bearer,  if  the  person 
who  makes  it  so  payable  knows  that  the  payee  is  fictitious.  Held, 
that  where  it  was  alleged  and  found  that  defendants  executed  a  note 
to  C.,  who  was  a  fictitious  person,  and  that  the  note  was  delivered 
to  plaintiff,  who  paid  value  therefor,  and  that  he  was  the  holder,  and 
no  person  other  than  plaintiff  had  ever  owned  or  held  the  note,  such 
findings  were  sufficient  to  sustain  a  judgment  for  plaintiff,  in  the  ab- 
sence of  any  further  finding  that  the  defendants  did  not  know  that 
the  note  had  been  executed  to  a  fictitious  person.  (Weishaar  t. 
Pendleton,  190.) 

78  Or.- 
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Bills  and  Kot«»— Action — OompUint— Finding*. 

2.  An  amended  complaint  in  an  action  on  a  note  alleged,  and  the 
trial  court  found,  that  the  notcr  wae  executed  and  delivered  by  the 
makers  to  plaintiff  and  that  he  paid  value  therefor,  and  that  C^ 
whose  name  appeared  as  payee,  was  a  fictitious  person;  the  note 
never  having  been  dcrlivered  to  him,  and  he  never  having  had  any 
interest  therein.  Defendant  P.,  one  of  the  makers,  alleged  that  he 
had  signed  it  for  the  accommodation  of  thcr  other  makers,  by  reason 
of  their  alleged  misrepresentations,  and  that  the  payee  was  a  ficti- 
tious person,  but  did  not  allege  that  he  (P.)  did  not  know  the  fact 
when  he  signed  the  note.  Held,  that  it  would  be  inferred  from  such 
findings  that  P.  and  the  other  makers  of  the  note,  when  they  exe- 
cuted it  to  plaintiff,  knew  that  the  payee  was  a  fictitious  person,  and 
the  findings  were  therefore  sufficient  to  sustain  a  judgment  for  plain- 
tiff.    (Weishaar  v.  Pendleton,  190.) 

Billa  and  Notes — ^Assignee  of  Porchass  Money  Note — Setoff. 

3.  In  an  assignee's  action  on  a  note  transferred  to  plaintiff  in 
1910  and  evidencing  the  purchase  price  of  land,  and  to  foreelose  the 
mortgage  securing  same,  a  judgmernt  obtained  by  the  defendant 
against  the  assignor  in  1913,  for  damages  for  breach  of  covenants  ia 
the  deed  to  the  land,  could  not  be  set  off  against  plaintiff,  where 
plaintiff  was  not  the  real  party  in  interest  in  the  deed.  (French  ft  Co. 
V.  Haltenhoff,  244.) 

Bills  and  Notes— Non-negotUble  Notes— Effect  of  Statate. 

4.  As  to  non-negotiable  notes,  the  law  remains  as  before  adoption 
of  the  act  (Laws  1899,  p.  18)  entitled  "An  act  relating  to  negotiable 
instruments,  being  an  act  to  establish  a  law  uniform  with  the  lawa  of 
other  states  on  the  subject";  the  title  limiting  its  operation.  (Bey- 
nolds  V.  Vint,  528.) 

Bills  and  Notes — Non-negotiable  Notes. 

5.  A  note  providing  that  whenever  the  payee  deems  it  inseenre 
he  may  declare  it  due,  even  before  maturity,  is  non-negotiable. 
(Reynolds  v.  Vint,  528.) 

Bills  and  Notes— Non-negotiable  Note— JMease  of  Acoanmodation 
liaker. 

6.  The  accommodation  maker  of  a  non-negotiable  note,  known  to 
be  such  by  the  payee,  is  entitled  to  the  rights  of  a  surety,  and  a 
release  by  the  payee  of  security  given  by  the  principal  debtor  re- 
leases such  maker  pro  tanto,     (Reynolds  ▼.  Vint,  528.) 

BONDA. 

See  Counties,  3,  5. 


Bridges — ^Injuries  to   Persons— Elements  of  Becorery— LlaUlity   of 

County. 

1.  Under  Section  6375,  L.  O.  L.,  declaring  that  whenever  any  indi- 
vidual, lawfully  traveling  upon  a  highway  or  a  bridge,  part  of  a 
legal  road,  shall  without  contributory  negligence  on  his  iMLrt,  and 
without  knowledge  of  the  defect,  sustain  injury  by  the  defective  con- 
dition of  the  highway  or  bridge,  he  may  recover  from  the  coonty. 
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plaintiff  must,  as  a  condition  to  recovery,  show  that  he  was  lawfully 
traveling  upon  the  highway,  that  he  was  injured  by  a  defect  therein, 
that  his  own  negligence  did  not  contribute  to  the  injury,  and  that  he 
was  ignorant  of  the  defect.     (Gigoux  v.  Yamhill  County,  212.) 

Bridges— Pexwiu  Ztawf ally  upon— InJnxlM. 

2.  Where  the  bridge  upon  which  the  injury  to  plaintiff's  intcfs- 
tate  occurred  was  part  of  the  highway  upon  which  such  intestate 
was  traveling,  she  was  lawfully  upon  the  bridge  when  she  was  hurt. 
(Qigoux  V.  Yamhill  County,  212.) 


Bxidgefl — ^Actions  for  Injuries— EYldenca— Jury  QnestioiL 

3.  In  an  action  for  the  wrongful  death  of  a  child  resulting  from 
an  injury  received  while  crossing  a  defective  bridge,  the  question  of 
the  child's  contributory  negligence  held  under  the  evidence  for  the 
jury.     (Gigoux  v.  Yamhill  County,  212.) 

BUSBEN  OF  PBOOF. 

See  Bailroads,  7. 

CAKCEIJ«ATION  OF  INBTBUMENTa 

OanceUatton  of  InstmmeiitB— Persons  Entitled  to  Belief— Heir  of 
Orantor. 

1.  The  grantee  of  a  life  estate,  who  is  also  a  beneficiary  in  a  con- 
tract of  the  grantor  with  the  grantee  of  the  remainder  for  mainte- 
nance, and  is  sole  heir  of  the  grantor,  has  a  legal  right  to  maintain 
suit  against  the  grantee  of  the  remainder  to  set  aside  the  deed  on 
the  ground  that  the  grantee  of  the  remainder  has  failed  to  fulfill  her 
contract  for  maintenance^  which  constituted  the  consideration  for  the 
deed.     (Houston  v.  Grenier,  304.) 

Oancellatlon  of  Instmments— Orounds — Failure  of  Oonaideration. 

2.  Where  one  conveys  real  property  in  consideration  that  the 
grantee  will  support  him  during  his  natural  life,  and  the  grantee 
refuses  to  perform  the  contract,  equity  has  not  only  jurisdiction,  but 
the  duty  rests  on  it  to  set  aside  the  conveyance.  (Houston  v.  Grenier, 
304.) 

Cancellation  of  Instniments— Belief  Awarded. 

3.  Where  a  deed  in  consideration  of  support  is  set  aside  for  fail- 
ure of  consideration,  but  the  grantee  has  performed  valuable  services 
in  part  performance  of  the  contract,  a  lien  will  be  impressed  upon 
the  property  for  the  value  of  such  services.  (Houston  v.  Grenier, 
304.) 

CASES  IN  THE  OBEOON  BEPOBTS. 

Applied,  Approved,  Cited,  Distlngnlshed,  Followed  and  OTermled  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 


Cemeteries— BemoTsl  of  Bodies. 

1.    The  state  by  the  exercise  of  its  police  power  may  properly 
cause  thef  abandonment  of  a  cemetery,  and  the  removal  of  bodies 
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therefrom,  or  friends  and  relatives  may  also  volnntarily  remore   their 
dead  to  another  place  of  sepulture.     (Bitney  t.  Grim,  257.) 

Oemetexiet— Trnateei — OonTeyaiice  of  Land. 

2.  Where  land  was  conveyed  to  trustees  for  cemetery  purposes,  the 
surviving  trustee  could  not  pass  title  by  a  deed  in  his  individual 
capacity,  and  could  only  convey  it  as  trustee,  subject  to  the  trust. 
(Bitney  v.  Grim,  257.) 

See  Dedication,  1.  

CHABAOTSB. 

See  Criminal  Law,  4,  5,  8, 

OHABOmO  JUBT. 

Same  as  Instructions  to  Juries. 

GHABTEB  OF  OITIB& 

La  Grande — Coleman  v.  La  Grande,  521 ;  Byder  v.  La  Grande,  827. 
Portland— Brown  v.  Portland,  302;  Cook  v.  Portland,  299;  Kalieh 
V.  Knapp,  558. 

OHATTBL  MOBTOAaES. 

Chattel  Mortgages — OonTenlon  of  Mortgaged  Property— Prematozo 
Beicure — Bale. 

1.  Where  a  chattel  mortgagee  wrongfully  took  possession  of  the 
property  before  the  lien  matured,  the  subsequent  maturing  of  the 
lien  was  no  defense  to  the  mortgagor's  action  for  conversion,  though 
there  was  no  sale  by  the  mortgagee  until  after  the  lien  matured. 
(Becker  v.  McEenzie,  313.) 

Chattel  Mortgages— Seizure  of  Property— Mltigatioii  of  Damages. 

2.  Where  a  chattel  mortgagee  wrongfully  seized  the  property  be- 
fore his  lien  matured,  he  could  only  plead  the  amount  of  the  note 
and  mortgage  in  mitigation  of  damages.     (Becker  v.  McKenzie,  313.) 

Chattel    Mortgagee— ConTorsion    of    Property— Value — Question    for 

Jury. 

3.  Where,  in  an  action  for  conversion  of  timothy  seed  by  a  chat- 
tel mortgagee,  there  was  evidence  that  the  value  of  the  seed  at  the 
time  of  the  conversion  was  much  greater  than  the  price  at  which  it 
was  sold  by  defendant,  the  value  of  the  seed  at  the  time  of  '  '  * 
was  for  the  jury.     (Becker  v.  McKenzie,  313.) 

CIBOXJIT  JUDGBSb 
See  Judges,  3-5. 

CITIEa 

See  Municipal  Corporations. 

CITT  CHABTBBA. 

See  Charter  of  Cities. 

CIT7  OBDINAKOSa 

See  Municipal  Corporations. 
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CODE  OITATIOKa 

8e6  Table  in  Front  of  This  Volume. 

OOMMEBOIAL  PAFEE. 

See  Bills  and  Notes. 

OONOLUBIYENESA 

See  Appeal  and  Error,  21. 

CONSIDEBATIOH. 

See  Assignments,  1. 

See  Cancellation  of  Instruments,  1-S* 

See  Deeds,  2. 

See  Evidence,  5. 

See  Frauds,  Statute  of,  1,  8, 

See  Guaranty,  1,  2. 

See  Specific  Performance,  3. 

OONSTITUnOKAL  LAW. 

Oonstltiitioiial  Zaw— Waters  and  Waterconnes— Dae  Procen  of  Law 
— Fees — ^Appropriation — ProceedlngB. 

1.  Section  6041,  L.  O.  L.,  requiring  each  claimant  of  water  rights, 
submitting  his  claim  to  the  state  water  board  for  determination,  in 
proceedings  by  the  board  to  establish  water  rights  on  a  stream  used 
for  irrigation,  to  pay  certain  specified  fees,  graduated  in  accordance 
with  the  amount  of  land  within  the  claim  of  each  claimant,  is  not 
unconstitutional  as  depriving  claimant  of  his  property  without  due 
process  of  law;  such  fees  being  used  to  pay  the  expenses  incident  to 
the  hearing  and  determination  of  the  claims,  to  the  survey  of  the 
land,  etc.     (Pacific  Livestock  Co.  v.  Cochran,  417.) 

OoDBtltational  Law— Equal  Protection  of  Laws— Discrimination. 

2.  Section  6641,  L.  O.  L.,  requiring  water  claimants  to  pay  specified 
fees  as  a  condition  precedent  to  their  right  to  have  their  water  rights 
determined  in  proceedings  by  the  state  water  board  for  that  purpose, 
in  so  far  as  it  exempts  from  payment  claimants  having  permits  issued 
under  Acts  of  1909,  was  not  discriminatory,  in  view  of  Section  6601, 
requiring  the  state  engineer  to  exact  in  advance  from  an  applicant 
for  a  permit  to  appropriate  water  exactly  the  same  amount  as  fees 
which  is  exacted  from  claimants  on  final  determination  under  Section 
6641.     (Pacific  Livestock  Co.  v.  Cochran,  417.) 

Oonstitational  Law— Adoption  of  Ck>nstitatlon— Effect  of  Prior  Law— 
InitiatlTe  Obarter— Liability  to  Suit. 

3.  Article  lY,  Section  la,  of  the  Constitution,  confers  the  initia- 
tive and  referendum  powers  upon  the  legal  voters  of  every  muni- 
cipality, and  Article  XI,  Section  2,  empowers  the  legal  voters  of 
every  city  to  enact  and  amend  their  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  State  of  Oregon.  Article  I, 
Section  10,  of  the  Constitution,  provides  that  every  man  shall  have 
remedy  by  due  course  of  law  for  injury  to  his  person,  property,  or 
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reputation.  Section  358,  L.  O.  I/.,  gives  a  riglit  of  action  against 
public  corporations,  except  counties,  for  injury  to  the  rights  of  the 
plaintiff  arising  from  some  act  or  omission  of  the  public  corporation. 
The  principle  of  this  act  was  in  force  when  the  Constitution  was 
adopted.  Heldf  that  the  remedy  given  by  Section  358,  L.  O.  L.,  was 
comprehended  within  Article  I,  Action  10,  and  therefore  the  power 
of  a  municipality  to  adopt  its  charter  under  the  initiative  was  sub- 
ject to  such  right  of  action.     (Coleman  v.  La  Grande,  521.) 

Oonstitatioiial  Iaw — Oonstractloii— Differoit  Sectioiia. 

4.  The  different  sections  of  the  Constitution  must  be  construed 
together.     (Coleman  v.  La  Grande,  521.) 

Oonstltational  Ztaw — ^LeglalatlTe  Power — Oonstltiitional  Proviitoiia. 

5.  The  amendment  of  Article  IV,  Section  1,  of  the  Constitution, 
declaring  that  the  legislative  authority  shall  be  vested  in  a  legislative 
assembly;  that  the  people  reserve  to  themselves  the  power  to  propose 
laws  and  amendments  to  the  Constitution  and  to  enact  or  reject  the 
same,  and  also  reserve  the  power  to  approve  or  reject  any  acts  of 
the  legislative  assembly,  does  not  lessen  the  powers  of  the  legislature 
in  matters  of  legislation  only,  but  the  legislature  is  not  the  exclusive 
agent  of  legislation,  and  such  power  is  conferred  on  the  people  by 
Article  XI,  Section  1,  and  Article  IV.  Section  la,  reserving  to  tho 
people  the  initiative  and  referendum.     (Kalich  v.  Knapp,  558.) 

See  Appeal  and  Error,  5,  6,  22. 

See  Banks  and  Banking,  4. 

See  Counties,  1,  2w 

See  Elections,  1. 

See  Judges,  2. 

See  Municipal  Corporations,  8-10. 

See  New  Trial,  2. 

See  Officers,  1,  2. 

See  Schools  and  School  Districts,  3,  4. 

ooNBTiTunov  OF  obbooh; 

Oltod  and  Oonstruod. 

See  Table  in  Front  of  this  Volum«k 

OONBTBUCnON. 

See  Constitutional  Law^  4i 

See  Contracts,  1. 

See  Deeds,  1. 

See  Landlord  and  Tenant,  3,  4. 

See  Principal  and  Agent,  1. 

See  Statutes,  1. 

CONTBAOT. 

See  Evidence,  6,  7. 
See  Trusts,  3. 

To  Sell  Beal  EsUto. 

See  Vendor  and  Purchaser,  1,  2. 
See  Specific  Performance,  1,  3. 
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Violation  of  Contract  of^Stato  With  Corporation, 
See  Banks  and  Banking,  4. 

COmrBIBUTO&T  NEOLiaENC& 

fiee  Master  and  Servant,  12. 
See  Negligence. 

CONVEBSIOH. 

See  Gkattel  Mortgages,  1,  3. 

COBPOEATIONS. 

Oorporationa— Board  of  Directors — Qnonun. 

1.  Where  there  are  unfilled  vacancies  in  the  board  of  directors  of 
a  corporation,  the  quorum  is  a  majority  of  the  entire  board,  as  if  all 
vacancies  were  filled,  within  the  by-laws  of  the  corporation,  in  con- 
foynity  with  Section  6693,  L.  O.  L.,  declaring  that  the  majority  of 
the  directors  shall  constitute  a  quorum  to  transact  business.  (Burton 
▼.  Lithic  Mfg.  Co.,  605.) 

Corporations — Board  of  Directors — Qaonim  of  Board  of  Directors. 

2.  A  quorum  of  the  board  of  directors  of  a  corporation  cannot  be 
formed  by  the  presence  of  an  interested  director,  so  as  to  authorize 
or  ratify  any  action  taken  in  his  favor.  (Burton  v.  Lfithic  Mfg.  Co., 
605.) 

Corporations— Directors — Compensation. 

3.  An  officer  of  a  corporation  who  performs  services  outside  those 
imposed  on  hin;i  by  virtue  of  his  office  is  entitled  to  compensation. 
(Burton  v.  Lith^e  Mfg.  Co.,  605.) 

Corporations — Officers— Compensation— Ratification. 

4.  A  corporation  paying  an  officer  compensation  for  services  ren- 
dered outside  the  duties  imposed  on  him  by  virtue  of  his  office  does 
not  thereby  ratify  a  continuous  payment  of  the  same  compensation 
under  changed  conditions.     (Burton  v.  Lithic  Mfg.  Co.,  605.) 

Corporations — ^Directors — Capacity  of  Directors. 

5.  A  director  of  a  corporation  interested  in  the  passage  of  a  resolu- 
tion fixing  compensation  for  services  to  be  rendered  by  him  cannot 
act  for  himself  without  the  knowledge  and  assent  of  the  corporation. 
(Burton  v.  Lithic  Mfg.  Co.,  605.) 

COUAITlBflw 

Counties — County  Board — Creation. 

1.  Under  Article  VII,  Section  12,  of  the  Constitution,  empowering 
the  legislative  assembly  to  provide  for  the  election  of  two  members  to 
sit  with  the  county  judge  while  transacting  county  business,  or  to 
provide  a  separate  board  for  transacting  such  business,  the  legislative 
assembly  had  authority  to  create  a  board  of  county  commissioners  of 
Multnomah  County,  and,  as  attempted  in  Laws  of  1913,  page  768,  Sec- 
tion 2,  to  name  the  person  who  should  constitute  the  third  member 
of  that  board  to  act  with  two  members  previously  elected  pursuant  to 
Section  2944,  L.  O.  L.     (State  ex  Inf.  v.  Holman,  18.) 
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OoTintles — Oonnty  Boards — Statutory  ProrlBloiis. 

2.  Article  VII,  Section  12,  of  the  ConBtitution,  empowering  the 
legislative  assembly  to  provide  for  the  election  of  two  members  to  sit 
with  the  county  judge  while  transacting  county  business  or  to  provide 
a  separate  board  for  transacting  such  business,  is  not  affected  by 
Article  VII,  Section  2,  as  amended  (see  Laws  1911,  p.  7),  providing 
that  the  judicial  system  shall  remain  as  at  present  constituted  till 
otherwise  provided  by  law,  and  even  if  Section  12  became  obsolete,  the 
organic  act  not  forbidding  such  acts,  the  legislative  assembly  may 
create  a  board  of  county  commissioners  for  any  county.  (State  ez 
Inf.  V.  Holman,  18.) 

Oonnties— Bonds — SabmlBSion  to  Popular  Vote— Petition  and  Notice. 

3.  Under  Laws  of  1913,  page  170,  Section  3,  requiring  the  petition 
for  a  county  road  bond  election  to  set  out  the  amount  of  bonds  to  be 
issued,  the  length  of  time  they  shall  run,  and  the  maximum  rate  of 
interest  they  shall  bear,  a  petition  for  an  election  for  the  issuance  of 
bonds  in  a  given  sum  to  run  for  20  years  and  bear  interest  at  8  i^r 
cent  per  annum,  to  be  redeemed  one  tenth  annually,  beginning  at  the 
end  of  the  tenth  year,  and  a  notice  following  the  petition,  are  suffi- 
cient.    (Clark  V.  Hood  Biver  County,  336.) 

Counties — Snbmlsslon  to  Popular  Vote — ^Petition. 

4.  Under  Laws  of  1913,  page  663,  providing  for  a  state  highway 
commission  and  state  highway  engineer,  and  making  his  books  and 
records  public  records,  a  petition  for  a  county  road  bond  election, 
describing  the  location  of  the  road  by  reference  to  a  highway  estab- 
lished by  the  State  Highway  Commission,  a  copy  of  whose  proceed- 
ings was  on  file  in  the  county,  sufficiently  designated  the  location  of 
the  road.     (Clark  v.  Hood  Biver  County,  336.)  / 

Oounties— Bonds — Submission  to  Popular  Vote— IrregulaxitieB. 

5.  Under  Laws  of  1913,  page  174,  Section  11,  providing  that  the 
order  of  the  county  court  declaring  the  result  of  a  county  road  bond 
election  shall  be  absolutely  conclusive  as  to  the  regularity  of  the 
proceedings,  while  an  entire  lack  of  the  description  of  the  road  will 
render  the  proceedings  void,  mere  irregularities  are  cured  by  the 
order  of  the  court  declaring  the  result  of  the  election.  (Clark  v.  Hood 
Biver  County,  336.) 

OOUNTT  JUDOE. 


Bee  Judges,  1,  3. 


OBOONAL  LAW. 


Oriminal  Law— Grounds  for  BoTersal— Befuaal  of  Xnstmetloii— Oor- 
roboratiTe  Testimony. 

1.  A  conviction  of  larceny  on  the  testimony  of  an  accomplice  will 
be  reversed  on  appeal,  where  the  trial  court  has  refused  a  r^uested 
instruction  in  the  language  of  Section  1540,  L.  O.  L.,  on  the  degree 
of  ervidence  required  to  corroborate  the  testimony  of  an  accomplice, 
and  has  failed  to  use  language  of  similar  import  in  the  general  eharge. 
(State  V.  Bunyard,  222.) 

Oriminal  Law — ^Instructions — ^Bvidenoe. 

2.  In  a  prosefcution  for  larceny,  an  instruction  that  when  otbccr 
corroborating  evidence  has  been  offered,  "as  in  this  case,"  it  was  for 
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the  jury  to  determine  the  weight  to  be  given  the  tefstimony  of  the 
accomplice  was  erroneouSy  as  stating  that  corroborating  evidence  had 
heen  received;  the  determination  of  whether  or  not  evidence  offered 
for  that  purpose  corroborates  the  testimony  of  an  accomplice  being 
exclusively  for  the  jury.     (State  v.  Bunyard,  222.) 

Czimlnal  Law— Intent — Statatory  Orimes. 

3.  In  statutory  crimes,  unless  there  is  incorporated  into  the  legis- 
lative definition  the  element  of  knowledge  on  the  part  of  defendant, 
the  intent  with  which  the  act  was  done  is  not  an  ingredient  of  the 
offense.     (State  v.  Brown,  325.) 

Oiiminal  Law — Character — Eyidence — ^Admissibility. 

4.  Until  the  defendant  offers  evidence  as  to  his  character,  the 
state  cannot  submit  any  evidence  on  that  point.     (State  v.  Selby,  378.) 

Otlmlnal  Law — ^Evidence  of  Good  Character — ^Bebnttal. 

5.  Where  accused,  who  was  charged  with  an  assault  with  a  dan- 
gerous weapon,  introduced  evidence  that  his  general  reputation  for 
peace  and  quietude  in  the  community  in  which  he  resided  was  good, 
the  state  may  in  rebuttal  show  that  accused's  general  reputation  was 
not  that  of  a  peaceable,  law-abiding  citizen,  for  no  assault  is  lawful. 
(State  ▼.  Selby,  378.) 

Criminal  Law — ^luBtmctlona— Abstract  Instmctions. 

6.  Unless  actually  misleading,  an  abstract  instruction  correctly  de- 
claring the  law  is  no  ground  for  reversal.     (State  v.  Selby,  378.) 

Criminal  Law— Appealr-Harmless  Error. 

7.  In  a  prosecution  for  assault  with  a  dangerous  weapon,  where 
accused  asserted  that  he  acted  in  self-defense,  the  giving  of  a  correct 
instruction  on  the  right  of  self-defense,  which  was  abstract  so  far 
as  it  charged  on  the  right  of  a  person  to  take  the  life  of  his  assail- 
ant, is  hannless.     (State  v.  Selby,  378.) 

Criminal  Law-— Evidence  of  Good  Character— Welgbt  and  Snfflclency. 

8.  In  a  prosecution  for  assault  with  a  dangerous  weapon,  evidence 
of  accused's  good  reputation  as  a  peaceable,  law-abiding  citizen 
should  be  considered  only  on  the  question  of  the  improbability  of  his 
committing  the  assault,  just  as  evidence  of  accused's  bad  reputation 
as  a  peaceable  and  quiet  citizen  will  not  support  a  conviction  unless 
his  guilt  be  shown  beyond  a  reasonable  doubt.     (State  v.  Selby,  378.) 

Criminal  Law— Trial — Instructions— BefuaaL 

9.  The  refusal  of  requested  charges  covered  by  those  given  is  not 
error.     (State  v.  Selby,  378.) 

Criminal  Law — ^Appeal — Harmless  Error. 

10.  Under  the  direct  provisions  of  Section  1626,  L.  O.  L.,  a  eon- 
Tiction  cannot  be  reversed  for  technical  or  nonprejudicial  errors. 
(State  V.  Selby,  378.) 

Orimlnal  Law— Appeal— Extent  of  BeYiew— Denial  of  New  Trial 

11.  An  order  denying  new  trial,  not  being  appealable,  cannot  be 
reviewed  on  appeaL     (State  v.  Leonard,  451.) 
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Orlmlnal  Law— Trial— Iiuitractioiis— Duty  of  Jury. 

12.  In  a  proflecution  for  obtaining  hj  false  pretenses  the  exeentioa 
of  a  deed,  the  court,  in  response  to  a  question  by  the  jury,  properly 
instructed  that  the  jury  should  not  take  into  consideration  any  civil 
remedy  that  the  complaining  witness  might  have  against  the  defend- 
ant.    (State  y.  Leonard,  451.) 

Cximlnal  Law— Anieal— Dispositioii  of  Oavae — ^T6<9i]iical  Errors. 

13.  Under  Section  1626,  L.  O.  L.,  requiring  the  court  on  appeal  in 
criminal  actions  to  give  judgment  without  regard  to  questions  in  the 
discretion  of  the  trial  court,  or  technical  errors,  defects  or  excep- 
tions which  did  not  affect  the  substantial  rights  of  the  parties,  a 
judgment  can  be  reversed  only  for  error  prejn£eial  to  the  defendsint. 
(State  V.  Leonard,  451.) 

DAMAQSa 

Damages— Personal  Injury— ETidenco—Dofeiidaiit  Protected  by  In- 
surance. 

1.  Where,  in  an  action  for  injuries  to  a  servant,  plaintiff's  counsel 
intentionally  pursued  a  witness  on  recross-examination  until  he  ob- 
tained an  answer  disclosing  that  defendant  carried  employers'  lia- 
bility insurance  covering  the  accident,  the  admission  of  such  evidence 
over  objection  was  error.  (Cameron  ▼.  Pacific  Lime  ft  Gypsum  Co., 
510.) 

See  Chattel  Mortgages,  2. 
See  Death,  1,  2,  7. 
See  Landlord  and  Tenant,  1. 
See  Master  and  Servant,  18. 

DEATH. 

Death— Actions  for  Oansing  Deatb — ^Damages. 

1.  Under  employers'  liability  law  (Laws  1911,  p.  17),  Section  4, 
providing  that,  if  there  shall  be  any  loss  of  life  by  reason  of  viola- 
tions of  the  act,  the  widow  of  decedent,  his  Uncial  heirs  or  adopted 
children  or  the  husband,  mother  or  father,  as  the  case  may  be,  &all 
have  a  right  of  action,  without  any  limit  as  to  the  amount  of  dam- 
ages which  may  be  awarded,  the  measure  of  damages  is  the  value  of 
the  life  lost,  not  including  compensation  for  grief  or  mental  anguish 
of  the  beneficiary  nor  punitive  damages,  and  is  not  confined  t4)  the 
pecuniary  loss  to  the  beneficiary;  the  act  contemplating  but  one  action 
for  the  injury.     (McClaugherty  v.  Bogue  River  Elec.  Co.,  135.) 

Death— Trial— Actions  for  Oansing  Death— Damages. 

2.  In  an  action,  under  the  employers'  liability  law  (Laws  1911, 
p.  16),  for  causing  death,  the  refusal  of  an  instruction  that  the  meas- 
ure of  damages  is  confined  to  the  pecuniary  loss  to  plaintiff,  that  is, 
to  such  an  amount  as  would  equal  the  value  of  decedent's  services 
during  his  minority,  less  the  reasonable  cost  of  his  support,  together 
with  such  support  as  the  father  would  probably  have  received  from 
his  son  after  majority,  and  the  jury  should  consider  the  probable 
length  of  life  of  the  father,  and  the  relations  between  the  father  and 
son,  was  proper;  and  an  instruction  that  the  jury  should  consider 
decedent's  age  at  the  time  of  the  injury,  his  probable  expectancy  of 
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life,  and  determine  the  amount  of  damages  the  samcf  as  if  decedent 
had  lired  and  could  have  himself  sued,  and  that  the  amount  could  not 
exceed  the  damages  actually  sustained,  was  sufficient  in  the  absence 
of  a  request  for  more  specific  instruction  on  some  point  within  the 
purview  of  the  statute.  (McGlaugherty  t.  Bogue  Biver  EUec.  Co., 
135.) 

Deatb— Actioiu  for  Catudng  Death — Statutory  ProYl«ion8. 

3.  Statutes  creating  a  liability  for  causing  death  (Sections  34,  380, 
L.  O.  L.;  Employers'  Liability  Act  [Laws  1911,  p.  16]),  while  not  to 
be  strictly  construed,  are  not  to  be  extended  by  implication,  as  they 
are  in  derogation  of  the  common  law.  (McGlaugherty  v.  Bogue  Biver 
Elec.  Co.,  135.) 

Death— Acfeioiui  for  Oanatng  Death— Bigbt  of  Action. 

4.  The  basis  for  recovery,  under  the  employers'  liability  law 
(Lawfl  1911,  p.  16),  for  causing  death  is  not  the  dependency  of  the 
plaintiff  upon  the  decedent,  nor  pecuniary  loss  by  plaintiif,  though 
that  may  be  proven  as  an  element  of  damageis,  but  is  the  existence 
of  the  relation  of  plaintiff  to  decedent  required  by  the  statute. 
(McGlaugherty  v.  Bogue  Biver  Elec.  Co.,  135.) 

Death— Action  Under  Employers'  Liability  Act— Habits  of  Plaimiff— 
EYidence. 

5.  Li  an  action  under  Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149),  Section  4,  35  Stat.  66  (U.  S.  Gomp.  Stats.  1913,  Section 
8660),  for  the  death  of  plaintiffs  son,  evidence  concerning  the  habits 
of  plaintiif  as  to  the  drinking  of  intoxicating  liquors,  being  incompe- 
tent to  increase  or  diminish  the  damages  recoverable,  was  properly 
excluded.     (McGlaugherty  v.  Bogue  Biver  Elec.  Co.,  135.) 

Death->Action  Under  Employers'  Liability  Act— Nature  and  Form — 
"Survival  Action." 

6.  An  action  under  Employers'  Liability  Act  Section  4,  for  the 
death  of  an  employee,  is  akin  to  a  "survival  action"  by  an  adminis- 
trator under  Section  380,  L.  O.  L.,  and  serves  practically  the  same 
purpose;  though  it  obviates  thor  necessity  of  the  appointment  of  an 
administrator,  the  damages  recoverable  are  not  limited,  and  the  pro- 
ceeds of  the  judgment  go  direct  to  the  beneficiary,  instead  of  to  de- 
cedent's estate.     (McGlaugherty  v.  Bogue  Biver  Elec.  Co.,  135.) 

Death  —  Employers'  Liability  Act  —  Damages  Recoverable  —  "Actual 
Loss." 

7.  Within  Employers'  Liability  Act,  Section  4,  authorizing  re- 
covery of  the  actual  loss  in  case  of  death  of  an  employee,  "actual 
loss"  to  a  father  for  the  death  of  his  son  was  the  net  amount  which 
the  son  would  probably  have  saved  from  his  earnings  by  his  skill 
and  bodily  labor  in  his  calling  or  profession  during  the  residue  of  his 
life,  had  he  survived,  taking  into  consideration  his  age,  health,  abil- 
ity, habits  of  industry,  sobriety  and  mental  and  physical  skill,  so  far 
as  they  affected  his  capacity  for  earning  money,  or  rendering  services 
to  others,  or  accumulating  property.  (McGlaugherty  v.  Bogue  Biver 
Elec.  Co.,  135.) 

Death — ^Actions — ^Pleading — Theory  of  Action. 

8.  In  an  action  for  the  wrongful  death  of  a  child,  due  to  an  injury 
to  her  leg  while  upon  a  defective  bridge,  the  answer  of  the  county 
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alleged  that  thcf  injury,  which  was  considered  slight,  was  not  treated 
by  a  physician,  and  that  the  parents  of  the  child  allowed  her  to  play 
about  in  the  usual  manner,  so  that  her  clothing  irritated  the  injury, 
which  by  reason  of  the  filthy  condition  of  her  leg  and  clothing  be- 
came infected.  Counsel  for  the  county  stated,  while  cross-examining 
the  child's  mother,  that  they  were  trying  the  case  upon  the  theory 
that  the  negligence  of  the  parents  was  an  elemcfnt.  Held  that,  as 
the  court  accepted  that  riew,  there  was  no  error  in  excluding  evi- 
dence of  the  unsanitary  condition  of  the  child's  home  oifered  on  the 
theory  that  it  was  an  intervening  cause,  particularly  as  the  court 
charged  that  for  plaintiff  to  recover  the  jury  must  find  the  injuiy 
on  the  bridge  was  the  primary  cause  of  the  child's  death.  (Gigoux  v. 
Yamhill  County,  212.) 

Deatli — Of  8«nruit— EmployvrB*  UabUlty  Act— Amount  BecoTarmUe. 

9.  Employers'  Liability  Act  of  1910  (Laws  1911,  p.  17),  Section 
4,  removes  the  limitation  of  recovery  in  an  action  for  death  of  a 
servant,  brought  under  such  act,  prescribed  in  cases  of  wrongful 
death  by  Section  380,  L.  O.  L.  (Cameron  v.  Pacific  Ldme  A  Gypsum 
Co.,  510.) 

See  Bridges,  1-3. 

See  Master  and  Servant,  4-4. 

See  Negligence,  2. 

DEDICATION. 

Dodication— What  Oonstitataa— Oemetory. 

1.  Where  an  owner  of  land  conveyed  a  certain  described  tract  to 
trustees  to  hold  as  a  burying-ground  to  the  trustees  and  their  suc- 
cessors in  office  forever,  such  conveyance,  together  with  actual  occu- 
pation of  the  land  as  a  cemetery,  constituted  a  dedication  of  the  land 
for  use  as  a  graveyard  by  acts  in  pais.     (Bitney  v.  Grim,  257.) 

Dedication— Beyocation  After  Accaptanoe. 

2.  Where  land  is  dedicated  to  cemetery  purposes  and  has  been 
used  for  that  purpose,  the  dedication  cannot  be  avoided  so  long  as 
bodies  remain  Duried  therein.     (Bitney  v.  Grim,  257.) 

DEEDS. 

Deeds — Oonstrnctlon— Descriptlom— Uncartalnty. 

1.  A  deed  conveying  certain  land  for  a  cemetery  described  it  as 
commencing  at  a  stake  on  the  north  side  of  a  road  leading  from  the 
land  of  the  grantor  to  B,  thence  in  an  easterly  direction  14  rods  to 
a  stake,  thence  northerly  forming  a  regular  square  18  rods  to  a  stake, 
thetice  westerly  14  rods  to  a  stake,  and  thence  in  a  southerly  direc- 
tion 18  rods  to  the  place  ef  beginning,  containing  1%  acres  and  12 
rods.  Held,  that  such  deed,  coupled  with  actual  occupation  of  the 
ground  for  the  purpose  intended,  was  not  void  for  uncertainty  of 
description.     (Bitney  v.  Grim,  257.) 

Deeds — Consideration— Evidence— Weight  and  SnAciency. 

2.  In  a  suit  to  set  aside  deed,  evidense  held  to  show  that  tlie 
grantee  was  to  afford  support  and  maintenance  for  her  feeble  grand- 
father,  90  years  old,  the  plaintiff,  and  the  paralytic  mother  of  the 
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grantee,  06  yean  old,  during  their  joint  Utob  and  the  life  of  the 
surviyor,  in  consideration  of  the  conveyance.  (Houston  v.  Orenier, 
304.) 

Daedi-— DallTezy— Qnestloii  for  Jury. 

3.  The  question  or  delivery  of  a  deed  is  always  a  question  of 
fact  for  the  jury  where  there  is  a  conflict  in  the  eyidence.  (State  v. 
Leonard,  451.) 

See  Forgery,  2. 

DE  FAOTO  OHAIBMAN. 

See  Schools  and  School  Districts,  8. 

DE  FAOTO  JT7DOB8. 

See  Judges,  5. 

DEFAULT. 
Opening  Default  Judgment. 

See  Judgment,  1,  2. 

Bight  to  Defend  After  Judgment  on  Senrlce  by  Pnblication. 

See  Judgment,  1,  2. 

Presomptlona  in  Support  of  Judgment. 

See  Appeal  and  Error,  8. 

DEFINITI0K8. 
See  Words  and  Phrases. 


See  Deeds,  3. 

See  False  Pretenses,  7. 

See  Forgery,  2. 

DESOENT  AKD  DISTBIBUTION. 

Descent  and  Dlstzibutlon — ^Action  by  Heir — Failure  of  Administrator 
to  Act. 

1.  Where  the  personal  representative  of  a  decedent  refuses  to  act 
where  it  is  claimed  that  a  partnership  exists  between  the  decedent 
and  another  who  held  the  title  to  the  property  in  his  own  name,  the 
widow  may  apply  in  equity  to  reduce  to  the  possession  of  the  ad- 
ministrator the  outstanding  assets,  and  this  suit  can  only  operate  in 
aid  of  the  administration.     (Hadley  v.  Hadley,  179.) 

Descent  and  Distribntion— Action  by  Heir—Conditions  Precedent. 

2.  In  a  suit  by  a  widow  to  have  property  standing  in  the  name 
of  decedent's  son  declared  to  be  partnership  property  of  the  dece- 
dent and  his  son,  where  the  answer  denies  that  the  property  is  part- 
nership property  and  the  widow  admits  receiving  a  sum  from  the 
son  in  settlement  of  her  claim,  but  alleges  that  she  was  induced  to 
accept  it  by  fraud,  she  cannot  maintain  the  suit  without  tendering 
back  the  sum  received.     (Hadley  v.  Hadley,  179.) 
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Descent  and  Dlstribntion— Action  by  Heir— Belief  Awarded. 

3.  A  widow,  claiming  that  certain  property  standing  in  the  name 
of  decedent's  son  was  partnership  property  of  the  decedent  and  his 
son,  cannot  maintain  a  suit  to  hare  her  interest  therein  as  heir  ad- 
judged, but  only  to  dcrtermine  that  the  interest  of  the  decedent  in 
the  partnership  is  property  of  his  estate  to  be  administered  in  the 
usual  manner.     (Hadley  ▼.  Hadley,  179.) 

DIBEOTINO  VEBOIOT. 

See  Malicious  Prosecution,  1,  2. 

DIBEOTOB& 

See  Corporations,  1-3,  5. 

See  Schools  and  School  Districts,  8. 

DISBABMENT. 

See  Attorney  and  Client,  1,  3. 

DOWEB. 

Dower— Property   8abject~-"Eqiiitable  Estate.** 

1.  Under  Section  7286,  L.  O.  L.,  giving  a  widow  dower  in  lands 
whereof  her  husband  was  seised  of  an  estate  of  inheritance,  she  has 
no  dower  in  equitable  estate  in  lands,  such  as  a  partnership  interest 
in  lands  held  in  the  name  of  a  surviving  partner.  (Hadley  v.  Hadley, 
179.)  X 

DUE  PBOCE8S  OF  LAW. 

See  Constitutional  Law,  1. 

EASEMENTS. 
Easementa— Prescription-— Beqnisites — "Adrerse  TTse.** 

1.  The  ''adverse  use"  which  will  give  title  by  prescription  to  an 
easement  of  way  must  be  continued  for  the  prescriptive  period,  mast 
be  adverse,  under  a  claim  of  right,  exclusive  and  uninterrupted,  and 
with  the  knowledge  and  acquiescence  of  the  owner  of  the  servient 
estate;  and  where  the  use  is  merely  permissive  no  way  by  prescrip- 
tion can  be  acquired.     (Peters  v.  Robertson,  263.) 

Easements — Action  for  Injunction— EYidence—Prescriptlon. 

2.  In  an  action  to  enjoin  defendant  from  trespassing  upon  and 
traveling  across  plaintiff's  land,  between  his  own  land  and  a  highway, 
evidence  held  to  show  that  defendant's  right  to  cross  was  merely 
permissive,  amounting  to  nothing  more  than  a  revocable  license. 
(Peters  v.  Robertson,  263.) 

PrescrlptlYe  Easements  and  Extension  of  Use. 

See  Telegraphs  and  Telephones,  1,  3. 

EJECTMENT. 
Ejectment — ^Issues  on  Proof — Title  of  Defendant. 

1.  Under  an  allegation  in  the  answer  in  an  action  of  ejectment 
of  title  in  fee  simple,  defendant  may  prove  a  tax  title.  (Smith  v. 
Algona  Lumber  Co.,  1.) 
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ELBOnONSb 

Slectloiui—Komiiimtioiis— -Filing  Petition. 

1.  Laws  of  1913,  Chapter  199,  Section  2,  amending  Section  3340, 
L.  O.  L.y  providing  that  certificates  of  nomination  for  county  offices 
and  district  offices  within  the  county  shall  be  filed  with  the  county 
clerk,  does  not  amend  Section  3364,  L.  O.  L.,  naming  the  place  of  filing 
of  petitions  for  nomination.     (State  ex  rel.  v.  Dillard,  13.) 

Bectiocs— Qnallflcation  of  Voters — Statute— Validity. 

2.  In  Article  IT,  Section  2,  of  the  Constitution,  describing  the  quali- 
fications of  electors  in  all  elections  not  otherwise  provided  for  by 
the  Constitution,  and  limiting  the  right  of  suffrage  at  elections  to 
male  persons,  the  word  ''elections"  does  not  include  all  acts  of  voting, 
but  refers  only  to  elections  of  public  officers;  and  hence  Section  6391, 
If.  O.  L.,  providing  that  any  citizen  of  the  state,  male  or  female,  21 
years  of  age,  and  a  bona  fide  resident  of  the  district  for  30  days, 
having  real  property  therein,  the  title  of  which  is  in  his  or  her  own 
name,  on  which  he  is  liable  to  a  tax,  may  vote  at  any  district  road 
meeting  to  authorize  a  road  tax,  does  not  violate  the  constitutional 
provision.     (Beirl  v.  Columbia  County,  107.) 

l^pedal  Election  on  Petition  for  Recall. 
See  Officers,  1,  2. 

Special  Election  on  Creation  of  Union  School  District. 
See  Schools  and  School  Districts,  1-3,  5-7,  9,  10. 

EIiEOTBIOITT. 

Electricity— Master  and  Senrant— Oare  Seqnired. 

1.  Electricity  is  a  dangerous  element,  and  in  its  use  the  highest 
degree  of  care  is  required  to  protect  employees  and  the  pubUe. 
(McClaugherty  v.  Bogue  Biver  Elec.  Co.,  135.) 

EMPIiOTEBS'  LIABILITT  ACT. 

See  Deatn,  1-8. 

See  Master  and  Servant,  7-10,  12. 

EQUAL  PBOTEOnOK  OF  LAWS. 

See  Constitutional  Law,  2. 

EQUITY. 

Eqnitj— Equitable  Defenses  to  Legal  Action— Orosa-bUl— Dismissal. 

1.  Under  Section  390,  L.  O.  L.,  providing  that  complaints  in  equity 
in  the  nature  of  a  cross-bill  shall  stay  the  proceedings  at  law,  after 
the  suit  in  equity  has  been  dismissed  the  plaintiff  in  the  action  at 
law  may  proceed  with  his  action,  cTven  though  an  appeal  from  the 
dismissal  of  the  equity  suit  is  pending.  (Oregon  Surety  ft  Casualty 
Co.  V.  Paulson,  163.) 

Equity — Jurisdiction — Complete  Belief. 

2.  A  court  of  equity  which  has  obtained  jurisdiction  of  a  contro- 
versy on  any  ground  for  any  purpose  will  retain  such  jurisdiction  for 
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the  administering  of  complete  relief  and  doing  entire  justice  with 
respect  to  the  subject  matter  of  the  dispute.  (Templeton  ▼.  Bockler, 
494.) 

Equity— ^uriMlictioii-^omplet^  Belief — Qneatton  Determined. 

3.  A  court  of  equity,  when  its  jurisdiction  has  been  invoked  for 
any  equitable  purpose,  will  proceed  to  determine  any  other  equities 
existing  between  the  parties  connected  with  the  main  object  of  the 
suit  and  grant  all  relief  necessary  to  an  entire  adjustment  of  such 
subject,  provided  it  is  authorized  by  the  pleading.  (Templeton  t. 
Bockler,  494.) 

ESTATES. 

EsUtee—'Treehold"— "Estates  of  Inheritance." 

1.  Estates  of  freehold  are  divided  into  those  of  inheritance  and 
those  not  of  inhefritance.  All  estates  of  inheritance  in  tenements  are 
freehold;  but,  since  freeholds  embrace  estates  for  life  and  those  of 
indefinite  duration  which  may  endure  for  life,  all  freeholds  are  not 
"estates  of  inheritance."     (Beirl  v.  Columbia  County,  107.) 

EVIDEKCA 

Evidence— Judicial  Notice— Wet  Seaeon. 

1.  Judicial  notice  will  be  taken  of  the  wet  season,  which  oeeurs 
in  Oregon  during  the  winter  months.     (Blackford  v.  Boak,  61.) 

Evidence— Gompetence — Value. 

2.  Where  a  wrench,  or  patent  rights  thereon,  have  no  market 
value,  other  evidence  must  be  resorted  to  to  prove  their  value.  (Smith 
V.  Hurley,  268.) 

Evidence — ^W^ht  and  Sufficiency. 

3.  In  order  that  a  verdict  may  be  supported  by  the  evidence, 
there  must  be  some  legal  evidence  tending  to  prove  every  material 
fact  in  issue,  as  to  which  the  prevailing  party  has  the  burden  of 
proof.     (Martini  v.  Oregon-Wash.  B.  &  N.  Co.,  283.) 

Evidence— Gompetency— Value— Offer  to  Sell. 

4.  On  an  issue  as  to  the  value  of  patent  rights,  evidence  of  an 
offer  by  defendant  to  sell  is  admissible  as  against  him  to  show  that 
the  value  is  the  amount  at  which  the  offer  is  made,  and  not  merely 
to  show  that  the  value  does  not  exceed  that  amount.  (Smith  v.  Hur- 
ley, 268.) 

Evidence— Parol  Evidence  Affecting  Writings — Consideration. 

5.  Parol  evidence  is  admissible  to  show  that  the  true  considera- 
tion of  a  deed  was  the  agreement  of  the  grantee  to  support  the 
grantor  and  another.     (Houston  v.  Grenier,  304.) 

Evidence— Parol  Evidence — ^Written  Contract — Encnmbrancee — ^Prom- 
ise to  Pay. 

6.  Where  land  is  conveyed  subject  to  a  mortgage,  the  payment  of 
which  is  not  stated  in  the  deed  to  have  been  assumed  by  the  grantee, 
testimony  is  admissible  to  establish  the  fact  that,  when  the  title  to 
the  premises  was  so  transferred,  the  grantor  orally  promised  to  pay 
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the  grantee  the  amonnt  of  the  encnmbranee.     (Schroeder  v.  Tillman, 
038.) 

Erldence — ^Parol  Evidence — ^Ambtgnoiu  Contract. 

7.  Plaintiff  having  contracted  to  exchange  certain  personal  prop- 
erty for  land  free  from  encumbrances,  defendant  tendered  a  deed 
covenanting  that  the  premises  were  free  from  all  encumbrances,  ex- 
cept a  proportionate  part  of  a  certain  mortgage.  Plaintiff  objected 
to  the  deed,  whereupon  defendant  assigned  to  him  a  note  for  $900; 
the  assignment  providing  that  the  note  should  be  held  by  a  trustee 
until  paid,  when  the  amount  should  be  applied  in  satisfaction  of  the 
proportion  of  the  mortgage  applicable  to  the  land  conveyed.  The 
agreement  also  provided  that  the  note  should  not  be  assigned  or 
transferred  by  plaintiff,  who  accepted  the  assignment  thereof  and 
agreed  to  be  bound  by  the  contract  made  between  defendant  and  one 
S.,  contemplating  the  use  of  the  $900  to  free  the  land  from  the  mort- 
gage. Plaintiff  accepted  the  deed  and  caused  it  to  be  recorded. 
Held,  that  such  contract  was  not  ambiguous,  and  must  therefore  be 
construed  as  containing  all  the  terms  in  respect  thereto,  as  provided 
by  Section  713,  L.  O.  L.,  and  evidence,  in  an  action  to  recover  the 
proportionate  part  of  the  mortgage  on  default  in  payment  of  the 
note,  to  show  that  defendant  agreed  to  pay  the  same  and  that  the 
transfer  of  the  note  was  to  operate  only  as  security,  waa  inadmissible. 
(Schroeder  v.  Tillman,  538.) 

See  Appeal  and  Error,  7,  9. 

See  Bankruptcy,  3,  4. 

See  Bridges,  3. 

See  Criminal  Law,  1,  2,  4,  5,  8. 

See  Damages,  1. 

See  Death,  5. 

See  Deeds,  2. 

See  Easements,  2. 

See  False  Pretenses,  1,  2,  9. 

See  Fraud,  1. 

See  Husband  and  Wife,  1. 

See  Infants,  1. 

See  Landlord  and  Tenant,  1,  11« 

Se»  Malicious  Prosecution,  1,  2. 

See  Master  and  Servant,  5. 

See  New  Trial,  2. 

See  Pleading,  3. 

See  Property,  2. 

Bee  Bailroads,  1,  2,  5. 

See  Specific  Performance,  1« 

See  Taxation,  1. 

See  Trial,  1. 

See  Trusts,  3. 

Legal  Evidence,  Tl^ongh  Slight,  must  1>e  Submitted  to  the  Jury* 
See  Trial,  2. 

EXOEPTIONB,  BILL  OF. 

Amendment  and  Correction. 
See  Appeal  and  Error,  12. 
78  Or.— 41/^^7 
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BXECUnOK. 

Execntlon— 4lnp^toinfHPtal  Pvooeadinci— Fleadliic. 

1.  Where  an  answer  to  an  order,  requiring  a  defendant  to  aiiawer 
under  oath  concerning  a  note  held  by  him,  alleged  that  it  was  exe- 
cuted in  payment  for  a  span  of  horses  which  her  had  sold  to  secure 
another  team,  that  the  span  was  habitually  used  upon  his  farm  in 
making  his  living  and  was  exempt  from  execution,  and  that  if  the 
defendant  is  compelled  to  surrender  the  note  he  will  be  without 
means  to  purchase  another  span,  while  not  expressly  averring  he  has 
no  other  team,  authorizes  that  inference.     (Blackford  v.  Boali,  61.) 

BZBOUTOBB  AND  ADMINISnATOBS. 

Ezoenton  and  AdmliilBtmon  —  Distillmtloiis  of  Estate — Penoaal 
Property. 

1.  The  personal  property  of  a  decedent  goea  by  operation  of  law 
to  the  administrator  and  most  be  distributed  by  him.  (Hadley  r. 
Hadley,  179.) 

Bzecutora  and  Admlnlfltraton — Settlement  of  Sitate — Oonectlon  of 
Aesete. 

2.  It  is  the  duty  of  a  general  administrator,  if  he  has  reason  to 
believe  that  a  partnership  existed  between  the  decedent  and  his  son, 
in  whose  name  the  property  was  held,  to  have  it  inventoried  as 
such  and,  if  neceissary,  bring  suit  therefor  against  the  person  in  pos- 
session, or  to  resign.     (Hadley  v.  Hadley^  179.) 


SzemptionB— Nature  of  Bigbte — Statatory  Prorlalona. 

1.  Section  227,  subdivision  7,  L.  O.  L.,  exempting  certain  property 
from  execution,  though  in  derogation  of  the  common  law,  is  to  be 
liberally  construed,  being  remedial  in  character.  (Blackford  v.  Boak, 
61.) 

Szemptionfl — Propeily  Bzempt — ^h>eeeds  of  Sale  of  Bannpt  Prop- 
erty. 

2.  Under  Section  227,  subdivision  7,  L.  O.  L.,  exempting  from 
execution  the  team  necessary  to  enable  any  person  to  carry  on  his 
trade  or  by  which  he  habitually  earns  his  living,  and  providing  that 
no  article,  nor  the  procecfds  of  sale  thereof,  shall  be  exempt  from 
execution  for  its  price,  the  proceeds  of  sale  of  a  team  habitually  used 
in  earning  a  living,  which  the  owner  intended  to  invest  in  another 
team,  were  exempt.     (Blackford  v.  Boak,  61.) 

Ezemptions— -Property  Exempt— 'Troceeda.** 

3.  The  term  "proceeds,"  as  used  in  Section  227,  subdivision  7, 
L.  O:  L.,  providing  that  no  article,  nor  the  proceeds  of  4ale  thereof, 
shall  be  exempt  from  execution  for  its  price,  means  a  sum  of  money 
paid,  or  the  acknowledgment  of  a  debt  ereated,  to  evidence  the  con- 
sideration for  a  sale  of  exempt  personal  property.  (Blackford  ▼. 
Boak|  61.) 
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ExempaoftSr— Property  Exempt— ProceedB  of  B^Xb, 

4.  Where  a  team  used  for  farming  wae  sold,  and  a  note  taken 
for  the  price,  December  13,  1913,  it  cannot  be  said  as  a  matter  of  law, 
in  yiew  of  the  wet  winter  season  in  Oregon,  that  on  May  31,  1914,  an 
unreasonable  time  had  elapsed  for  the  investment  of  the  proceeds  in 
another  team.     (Blackford  v.  Boak,  61.) 

FAIiSB  PBETEKSBSw 

raise  PretewieB — ^Evidence — Sufficiency. 

1.  In  a  prosecution  for  false  pretenses,  evidence  held  to  show  that 
representations  by  the  defendant  as  to  the  value  of  land  covered  by 
a  mortgage,  transferred  to  the  complaining  witness,  were  false,  that 
defendant  knew  them  to  be  false  when  he  made  them,  that  he  made 
them  with  intent  to  defraud  the  complaining  witness  and  his  wife, 
and  to  obtain  their  signatures  to  a  deed,  that  they  believed  the  rep- 
resentations and  acted  on  them,  and  were  influenced  by  them  and  by 
an  assignment  of  the  mortgage  to  execute  the  deed.  (State  v.  Leonard, 
451.) 

False  Pretenses — ^Evidence — Admissibility. 

2.  Under  Section  1541,  L.  O.  L.,  providing  that,  upon  a  trial  for 
having,  by  false  pretenses,  obtained  the  signature  of  any  person  to 
an  instrument,  no  evidence  can  be  admitted  of  a  false  pretense  ex- 
pressed orally  and  unaccompanied  by  a  false  token  or  writing,  but 
such  pretense,  or  some  note  or  memorandum  thereof,  must  be  in  writ- 
ing, where  the  false  pretense  is  expressed  orally  and  is  accompanied 
by  a  false  token  or  writing,  it  is  not  necessary  that  there  be  any  note 
or  memorandum  thereof  in  writing.     (State  v.  Leonard,  451.) 

False  Pretenses— Elements  of  Offense — "Token"— 'Talse  Token." 

3.  A  token  is  a  mark  or  sign,  a  material  evidence  of  a  fact,  and 
cheating  by  "false  tokens"  implies  the  use  of  fabricated  or  deceit- 
fully contrived  material  objects  to  assist  the  person's  own  fraud  and 
falsehood  in  accomplishing  the  cheating,  and  a  false  writing  may 
be  a  false  token.     (State  v.  Leonard,  451.) 

False  Pretenses — ^Elements  of  Offense — 'Talse." 

4.  Where  defendant  conveyed  his  land,  which  was  practically 
worthless,  and  took  from  the  grantee  a  mortgage  for  $4,500,  with  the 
purpose  of  applying  the  mortgage  on  the  purchase  of  other  land,  the 
mortgage  was  a  false  writing,  "false"  being  defined  in  law  as  de- 
signedly untrue  and  deceitful,  and  implying  an  intention  to  perpe- 
trate some  treachery  or  fraud.     (State  v.  Leonard,  451.) 

False  Pretenses — ^Elements  of  Offense— Nature  of  Representations. 

5.  A  false  pretense,  to  constitute  a  crime,  must  relate  either  to 
past  or  present  facts,  and  representations  or  promises  as  to  things 
to  be  done  in  the  future  by  the  promisor  are  not  false  pretenses, 
within  the  Criminal  Code.     (State  v.  Leonard,  451.) 

False  Pretenses — Elements  of  Offense — False  Writing. 

6.  An  assignment  by  defendant  of  a  mortgage  for  $4,500  on  prop- 
erty which  was  practically  worthless,  which  mortgage  was  taken  for 
the  purpose  of  applying  it  on  the  purchase  of  other  land,  was  a  false 
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writings,  though  not  a  forgery,  and  was  admissible  in  evidence  in  ft 
prosecution  for  procuring  a  deed  on  the  consideration  for  which  the 
mortgage  was  applied.     (State  v.  Leonard,  451.) 

Palfle  Px«teiiM»— Signature  to  "Writing**— Deed  of  OonTeyaiiee. 

7.  A  deed  of  conveyance  is  a  "writing'  within  Section  1964, 
L.  0.  L.,  making  it  an  offense  by  any  false  pretense  to  obtain  ths 
signature  to  any  writing,  the  false  making  whereof  would  be  pun- 
ishable as  forgery.     (State  ▼.  Leonard,  451.) 

False  Pretenses — ^Procuring  Signature  to  Deed — Necessity  of  DellTscy 
of  Deed. 

8.  Under  Section  1964,  L.  O.  L.,  making  it  an  offense  by  an^ 
false  pretense  to  obtain  the  signature  to  a  writing  the  false  making 
whereof  would  be  punishable  as  forgery,  the  crime  of  procuring  the 
signature  to  a  deed  of  conveyance  may  be  made  out  without  show- 
ing that  the  deed  was  delivered.     (State  v.  Leonard,  451.) 

False  Pretenses — ^Procuring  Stgnatnre  to  Deed — Evidence — ^Intent 

9.  Though,  under  Section  1964,  L.  0.  L.,  making  it  an  offense 
by  any  false  pretense  to  obtain  the  signature  to  a  writing  the  false 
making  whereof  would  be  punishable  as  forgery,  it  is  not  necessary 
to  show  that  the  writing,  if  it  be  a  deed,  was  delivered,  the  delivery 
may  be  shown  to  prove  fraudulent  intent,  but  the  intent  may  he 
shown  by  other  facts.     (State  v.  Leonard,  451.) 

False  Pretenses— Procming  Signatnre  to  Deed — Question  for  Jury. 

10.  In  a  prosecution  for  procuring  the  signature  to  a  deed  by 
false  pretenses  under  Section  1964,  L.  O.  L.,  evidence  held  soffieient 
to  take  the  question  of  delivery  of  the  deed  to  the  jury.  (State  t. 
Leonard,  451.) 

See  Indictment,  1. 


See  Waters  and  Watercourses,  1. 
See  Constitutional  Law,  1. 

FINDIKQ& 

See  Appeal  and  Error,  14,  21. 
See  Bills  and  Notes,  2. 
See  Trial,  3. 


See  Bailroads,  1-3. 
See  Mortgages,  1. 
See  Insurance,  3, 


FOKBOLOSUBB. 
FOBFBITUBB. 


FOBaEBT. 

Forgery — Elements  of  Offense — ^Uttering  Instrument 

1.     Uttering  a  fabricated  instrument  is  not  necessary  to  eonstitiite 
the  crime  of  forgery.     (State  v.  Leonard,  451.) 
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Forgery— Deed— Necessity  of  DeliTory. 

2.  It  ifl  not  neeewary  to  the  crime  of  forgery  of  a  deed  of  eoa* 
▼eyanee  that  the  deed  be  deliyered.     (State  y.  Leonard,  451.) 

FBATJD. 

Fraud — Ttorer  and  CtonTersloii— Evldeiice— Welglit  and  Snficieacy. 

1.  On  a  trial  for  conversion  of  patent  rights  and  for  deceit,  evi- 
dence held  to  authorize  the  court,  sitting  as  a  jury,  to  fii^d  that  the 
patent  rights  were  of  the  value  of  $8,500,  the  price  for  which  they 
were  sold  by  defendant.     (Smith  v.  Hurley,  268.) 

• 

FBAUDB,  STATUTE  OF. 

Frauds,  Statute  of — Suffldency  of  Memorandum — Expression  of  Con- 
sideration—"Value  BecMyed." 

1.  The  words  "value  received,"  without  going  into  detail,  is  a  suffi- 
cient expression  of  the  consideration  within  Section  808,  L.  O.  L., 
providing  that  an  agreement  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  is  void  unless  the  same  or  some  note  or  memo- 
randum thereof,  expressly  "the"  consideration,  be  in  writing.  (First 
Nat.  Bank  v.  Hawkins,  186.) 

Frauds,  Statute  of — Sufficiency  of  Memorandum— Expression  of  Ckm- 
sideratlon. 

2.  Under  Section  5857,  L.  O.  L.,  providing  that  every  negotiable 
instrument  Is  deemed  prima  facie  to  have  been  issued  for  a  valuable 
consideration,  and  every  person  whose  signature  appears  thereon  to 
have  become  a  party  for  value,  a  guaranty  indorsed  upon  a  note 
and  signed  by  the  guarantors  is  valid,  notwithstanding  Section  808, 
requiring  an  agreement  to  answer  for  the  debt,  default  or  miscar- 
riage of  another  to  be  in  writiug,  expressing  the  consideration.  (First 
Nat.  Bank  v.  Hawkins,  186.) 

See  Specific  Performance,  4. 

aUAEANTT. 

Guaranty— Bequlsltes  and  Validity — Consideration. 

1.  A  guaranty,  to  be  valid,  must  be  upon  a  valuable  considera- 
tion, and,  where  made  after  the  completion  of  the  principal  con- 
tract, there  must  be  a  new  consideration.  (First  Nat.  Bank  v.  Haw- 
kins, 186.) 

Ghiaranty— Bequlsltes  and  Validity— Consideration. 

2.  When  a  guaranty  is  contemporaneous  with  the  principal  eon- 
tract,  the  consideration  need  not  be  distinct  from  that  for  the  note, 
but  it  will  be  presumed  to  be  upon  consideration  of  the  credit  to 
the  principal  debtor.     (First  Nat.  Bank  v.  Hawkins,  186w) 

HABMI^ESS  EBBOB. 

See  Appeal  and  Error,  9,  15,  18,  19. 
See  Criminal  Law,  7,  10. 
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HIOHWATa 

Bgliwayv  —  TazM  —  lAmj  —  ^'Legal     Voters"  —  *TrMli61daf— "Tax- 
payar.** 

1.  Section  6391,  L.  O.  L.,  provid'es  that  any  adult  citizen,  male  or 
fenutle,  a  bona  fide  resident  of  the  district,  having  real  property 
therein,  standing  in  his  or  her  own  name,  and  liable  for  a  tax,  may 
▼ote  at  any  district  road  meeting.  The  petition  for  such  a  mcfeting 
to  levy  a  special  road  tax  and  the  notice  thereof  were  in  due  form, 
but  the  minutes  of  the  mecfting  recited  a  levy  on  all  taxable  property 
in  the  district  to  defray  the  cost  of  improvements.  The  certificate 
to  the  County  Court  recited  that  the  improvements  were  determined 
on  at  a  "meeting  of  the  Icfgal  voters  and  freeholders,  *  *  and '  by  a 
majority  vote  of  such  freeholders  and  Icfgal  voters  at  such  meeting," 
but  in  stating  the  levy  of  the  tax  by  the  meeting  it  was  not  stated 
by  whose  votes  the  levy  was  made.  It  was  not  shown  that  anyone 
not  a  legal  votcrr  voted  at  the  meeting,  or  that  the  tax  was  not  voted 
by  the  majority  of  the  legal  voters.  Held,  that  the  meeting  was 
authorized  to  levy  the  road  tax;  that  as  every  "legal  voter"  must  be 
a  "taxpayer"  and  "frcreholder,"  and  as  a  freeholder  and  taxpayer  was 
not  necessarily  a  "legal  voter,"  who  must  be  a  resident  owning  prop- 
erty liable  to  taxation,  and  as  such  a  "freeholder,"  the  words  "legal 
voters"  should  have  btfen  used  in  the  certificate,  but  that,  liberally 
construed,  the  irregularity  in  using  the  word  "freeholder"  and  in  one 
case  "taxpayer"  did  not  invalidate  the  levy.  (Beirl  v.  Columbia 
County,  107.) 

Highwayv  —  District   Boad   Mo«tiiig—<' Judicial   Tribunal'* -- '^Quasl 
Inferior  Political  Tribunal." 

2.  A  district  road  meeting  duly  petitioned  for,  notified  and  called 
under  Sections  6384-6392,  L.  O.  L.,  is  not  a  "judicial  tribunal,"  but  is 
a  "quasi  inferior  political  tribunal."     (Beirl  v.  Columbia  County,  107.) 

HighwajB — Taxation— Validity  of  Proceodlnga. 

3.  Section  6386,  L.  O.  L.,  providing  that  a  district  road  meeting 
legally  called  may  determine  what  roads  shall  be  specially  improved, 
provided  that  the  proposed  improvements  shall  have  been  first  sub* 
mitted  to  the  County  Court,  and  may  levy  a  special  tax  to  meet  such 
improvements,  must  be  construed  with  Section  6387,  providing  that 
resolutions  adopted  by  district  road  meetings  relating  to  improve- 
ments and  tax  levies  shall  be  transmitted  to  the  County  Court  at  its 
next  regular  meeting  "following  the  adoption  of  such  resolutions," 
and  with  other  sections  relating  to  special  road  improvements;  so 
that  resolutions  transmitted  to  the  County  Courts  after  their  adoption 
were  valid.     (Beirl  v.  Columbia  County,  107.) 

Hlgliwa3r»— Taxations-Proceedings. 

4.  Under  Section  6386,  L.  O.  L.,  providing  that  district  road  meet- 
ings legally  called  may  determine  special  road  improvements  and 
levy  taxes  therefor,  all  the  steps  necessary  legally  to  call  a  district 
road  meeting,  under  Sections  6384-6392,  L.  O.  L.,  are  conditions  prece- 
dent to  authority  to  levy  a  valid  tax.  (Beirl  v.  Columbia  County, 
107.) 

Hlgtawayfr—Trayeler— Duty  of  Oare. 

5.  As  it  is  the  duty  of  the  officers  of  a  county  to  see  that  high- 
ways open  for  travel  are  reasonably  safe,  a  traveler  on  a  public  road 
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may  rely  npoii  the  presumption  that  such  officers  have  diseharged 
their  duty  and,  when  addressed  by  a  pcnrson  in  his  rear,  may  turn  his 
head  toward  the  speaker  to  give  attention  to  what  is  said.  (Oigoux 
V.  Yamhill  County,  212.) 

HigliwayB — Abandonment — ^Wliat  Oonatittntes. 

6.  Where  a  county  road  supervisor  changed  the  course  of  a  high- 
way, raising  an  embankment  for  that  purpose  about  seven  fecrt  across 
the  track  previously  used,  causing  the  travel  to  cross  the  premises 
in  question  on  a  course  to  the  right  of  the  original  roa^  and  nearly 
paralldl  thereto,  since  which  time  it  had  been  impossible  to  use  the 
old  way,  there  was  an  abandonment  thereof  without  reference  to  the 
length  of  time  the  new  conditions  had  obtained.  (Bitney  v.  Qrim, 
257.) 

See  Bridges,  1,  2. 

HUSBAKD  AKD  WIFE. 

Husband  and  Wife— AUenatlOD  of  Affectlona — ^Actions — ^Eridence. 

1.  In  an  action  by  a  wife  for  the  alienation  of  the  affections  of 
her  husband,  evidence  held  insufficient  to  support  a  verdict  for  plain- 
tiff, so  that  a  nonsuit  should  have  been  granted.  (McCann  v.  Burns, 
167.) 

INDIOTMEKT. 

Indictment— DnpUcity — False  Preteneee. 

1.  Under  Section  1964,  L.  O.  L.,  making  it  an  offense  for  any  per- 
son, by  false  pretenses,  to  obtain,  or  attempt  to  obtain,  with  intent 
to  defraud,  the  signature  of  any  person  to  any  writing,  the  false 
making  whereof  would  be  forgery,  and  Section  1552  providing  that 
in  all  cases  the  defendant  may  be  found  guilty  of  any  crime  neces- 
sarily included  in  that  charged  or  of  an  attempt  to  commit  such 
crime,  an  indictment  charging  that  by  false  pretenses  defendant 
obtained,  and  attempted  to  obtain,  the  signature  of  a  person  to  a 
writing  does  not  charge  two  separate  offenses.  (State  v.  Iieonard, 
451.) 

INFANTS. 

Inf ants— AdTene  Poeeeesion— Prescriptlye  Title — ^Evidence. 

1.  In  a  suit  to  quiet  title,  brought  by  the  successor  of  the  pur- 
chaser at  foreclosure  sale,  to  whom  a  sheriff's  deed  was  issued  Sep- 
tember 18,  1900,  it  appeared  that  the  mortgagor  and  his  wife  died 
before  the  foreclosure  suit,  leaving  several  minor  children,  all  of 
whom  were  of  age  in  1908,  and  that  plaintiff  and  her  predecessors 
had  been  in  continued  possession  under  the  sheriff's  deed  from  the 
time  of  its  issuance.  6 eld  that,  regardless  of  the  validity  of  the 
decree  in  foreclosure,  plaintiff  was  vested  with  title  by  prescription 
pursuant  to  Section  17,  L.  O.  L.,  which  prescribes  the  period  within 
which  actions  to  recover  the  land  might  have  been  instituted  by  the 
children  under  disability  when  the  cause  of  action  accrued.  (Hamm 
V.  McKenny,  347.) 

Oare  Beqnlred  to  Avoid  Injnzj. 
See  Negligeneei  2. 
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INITIATIVE  AND  BEFEBENBUM. 

See  Constitutional  Law,  3. 
6ee  Municipal  Corporations,  5. 

INJTTNOnON. 

Injimction— Nature  of  Bemedy— ATallabiUty—- Pablic  OflLcen. 

1.  Under  Article  I,  Section  10,  of  the  Constitution,  providing 
that  jnsti^se  shall  be  administered  without  purchase  completely  and 
without  delay  and  that  every  man  shall  have  a  remedy  by  due  course 
of  law  for  injury  done  him  in  his  person,  property  or  reputation,  an 
injunction  is  as  available  as  any  other  remedy-  against  public  officers 
for  a  violation  of  private  rights.     (Wiegand  v.  West,  249.) 

Injunction— Nature  of  Bemedy— Paued  Acta. 

2.  Where  complainant  alleged  that  defendant  Governor  of  the 
state  and  others,  officers  of  the  national  guard,  had  by  force  and  arms 
closed  complainant's  saloon,  ejected  him  from  his  place  of  business, 
and  refused  to  allow  him  to  conduct  or  maintain  his  retail  liquor 
establishment,  and  had  threfatened  in  case  he  did  not  remove  the  same 
from  the  state  within  a  specified  time  to  destroy  the  same,  but  no 
facts  were  stated  to  sustain  complainant's  allegation  of  fear  of  de- 
fendant's threatened  action,  the  facts  alleged  constituted  a  completed 
passed  trespass  for  which  injunction  was  not  the  proper  remedy. 
(Wiegand  v.  West,  249.)  . 

Injunction — Future  Action — ^Threats. 

3.  Where  complainant  alleged  that  defendants,  state  officers,  unless 
restrained  would  destroy  complainant's  wares  and  merchandise  in  his 
saloon  which  they  had  closed  by  an  exercise  of  thcf  military  forces 
of  the  state,  an  allegation  of  defendant's  answer  that  none  of  com- 
plainant's property  had  been  destroyed,  but  was  being  held  by  thtf 
militia  to  be  disposed  of  as  directed  by  the  commander-in-chief  of 
the  state's  military  forces,  was  a  sufficient  answer  to  complainant's 
alleged  fear  of  confiscation,  as  it  cannot  be  presumed  that  defend- 
ants will  do  an  unlawful  act  in  the  future.     (Wiegand  v.  West,  249.) 

Injunction— Nature  of  Bemedy — ^Bight  to  B^ef— Adequate  Bamedy 
at  Law. 

4.  Where  complainant  alleged  that  defendants,  a  Governor  of  the 
state  and  officers  of  the  state  militia,  had  by  force  of  arms  closed 
his  saloon  without  legal  justification,  seized  his  stock  of  liquors,  and 
unless  restrained  would  destroy  the  same  to  his  damage,  such  facts 
did  not  show  that  plaintiff  did  not  have  an  adequate  remedy  at  law 
by  the  recovery  of  damages,  so  as  to  entitle  him  to  injunctive  relief. 
(Wiegand  v.  West,  249.) 

See  Easements,  2. 

See  Taxation,  2. 

See  Telegraphs  and  Telephones,  8. 

INSTBUCTIONH. 

See  Assault  and  Battery,  1. 

See  Criminal  Law,  1,  2,  C,  7,  9,  12. 

See  Trial,  1,  4-6. 
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Brror  In  Instructioiie  Cared  by  Verdict 
See  Appeal  and  Error,  19. 

INBUBANOE. 

Insurance— Waiver  of  Forfeiture^Acceptance  of  Premlnm. 

1.  In  an  action  on  an  accident  policy,  the  acceptance  by  the  ag^ent 
of  the  insurer  of  an  overdue  premium  after  an  accident  to  insured, 
but  without  knowledge  of  the  accident,  cannot  be  considered. 
(Matthews  ▼.  Travelers'  Ins.  Co.,  278.) 

Inaurance—WalTer  of  Forfeitnre— Acceptance  of  Premium. 

2.  Thir  holder  of  an  accident  policy  is  chargeable  with  notice  of 
a  provision  therein  that  the  payment  of  a  past-due  premium  only 
creates  a  liability  for  accidents  occurring  after  the  payment. 
(Matthews  v.  Travelers'  Ins.  Co.,  278.) 

Insnrance— Forfeiture— Nonpayment  of  Premium. 

3.  That  an  insurance  agent,  after  insured  had  stated  that  he 
would  not  drop  it  if  he  could  help  it,  said,  "We  will  carry  it  for  you 
for  awhile,"  without  surrendering  the  renewal  receipt  to  the  insured, 
does  not  constitute  a  renewal  of  the  policy.  (Matthews  v.  Travelers' 
Ins.  Co.,  278.) 

Iiunirance— Waiver  of  Forfeitnre— Betention  of  Preminm. 

4.  Where  an  accident  policy  provides  that  the  payment  of  a  past- 
due  premium  reinstates  the  policy  as  to  injuries  occurring  after  the 
payment,  and  insured,  after  making  a  payment  after  receiving  an 
injury,  informs  the  agent  that  he  wishes  to  keep  up  the  insurance, 
the  insurer  is  not  bound  to  return  the  premium,  though  it  refuses  to 
indemnify  insured  for  the  accident  already  sustained.  (Matthews  v. 
Travelers'  Ins.  Co.,  278.) 

INTENT. 

See  Assault  and  Battery,  3. 
Bee  Bankruptcy,  1. 
See  Criminal  Law,  3. 
See  False  Pretenses,  9. 
See  Intoxicating  Liquors,  1. 

INTEBE8T. 

Interest — Oonvenion  of  Tmst  Property — ^Bate  of  Interest. 

1.  A  creditor  converting  the  proceeds  of  property  held  in  trust 
for  his  debtor  will  be  charged  with  interest  at  6  per  cent  per  annum, 
though  the  creditor  is  in  possession  of  an  unpaid  note  and  mortgage 
for  part  of  the  property  bearing  a  greater  rate  of  interest  than  6 
per  cent.     (Templeton  v.  Bockler,  494.) 

See  Vendor  and  Purchaser,  3. 

INTOXIOATINO  LIQUOBa 

Intoxicating  Liqnoxs — Sale  by  Bartender  to  Minor— Intent — 'Trin- 
cipal." 

1.  Under  Section  2142,  L.  O.  L.,  making  the  sale  of  liquor  to  a 
minor  an  offense,  and  Section  2370,  providing  that  all  persons  con- 
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eemed  in  the  commiBsion  of  a  erime,  though  not  present,  are  prind- 
pals,  a  saloon-keeper  is  guiltj  of  an  unlawful  sale  of  liquor  to  a 
minor,  though  the  sale  was  by  his  bartender  in  the  keeper's  absence 
and  without  his  knowledge,  and  on  the  representation  of  the  minor 
that  he  was  above  age.     (State  v.  Brown,  325.) 

JUDGES. 
Judges — Tenure  of  Office. 

1.  Laws  of  1913,  page  769^  attempting  to  appoint  the  eoantj 
judge  of  Multnomah  County  a  judge  of  the  Circuit  Court,  being  void) 
and  the  judge  not  having  resigned,  he  remained  the  de  jure  county 
judge.     (State  ex  Inf.  ▼.  Holman,  18.) 

Judges — ^Tenn  of  Office — Constitutional  Proylslons. 

2.  Under  Article  YII,  Section  1,  of  the  Constitution,  adopted 
November  8,  1910  (see  Laws  1911,  p.  7),  providing  that  the  judges 
of  the  supreme  and  other  courts  shall  be  elected  for  a  term  of  six 
years,  and  Article  11,  Section  14,  fixing  the  first  Monday  in  January 
after  each  general  election  as  the  date  of  commencement  of  the  terms 
of  all  officei%,  the  term  of  a  county  judge  elected  November  8,  1910, 
extends  six  years  from  the  first  Monday  in  January,  1911.  (State  ex 
Inf.  V.  Holman,  18.) 

Judges— Validity  of  Acts— County  Judge. 

3.  Laws  of  1913,  page  769,  appointing  the  county  judge  of  Mult- 
nomah County  a  judge  of  the  Circuit  Court,'  being  void,  and  the  judge 
continuing  as  de  jure  county  judge,  all  orders,  judgments  and  decrees 
by  him  are  valid  and  binding  as  to  matters  in  probate  and  guardian- 
ship proceedings.     (State  ex  Inf.  v.  Holman,  18.) 

Judges — ^Validity  of  Acts — Circuit  Judge. 

4.  Under  Section  939,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page 
427,  authorizing  Circuit  Court  judges  to  sit  as  county  judges  in  cer- 
tain cases,  and  Section  799,  subdivision  15,  L.  O.  L.,  declaring  the 
disputable  presumption  that  official  duty  has  been  regularly  performed, 
the  judgments  and  decrees  of  judges  of  the  Circuit  Court  as  to  matters 
exclusively  within  the  jurisdiction  of  the  County  Court  of  Multnomah 
County  are  valid  and  binding.     (State  ex  Inf.  v.  Holman,  18.) 

Judges— Authority— De  Facto  Judges. 

5.  Where  a  department  of  the  Circuit  Court  was  organized  in 
Multnomah  County  pursuant  to  Laws  of  1913,  page  769,  appointing 
the  county  judge  a  Circuit  Court  judge  for  such  department,  and  the 
act  was  declared  void,  the  judge  was  acting  as  a  de  facto  judg^e,  and 
all  orders,  judgments  and  decrees  by  the  judge  in  the  Circuit  Court, 
whether  of  his  own  or  another  county,  are  valid  and  bindin^^  upon 
all  parties  unless  his  authority  was  duly  challenged  before  any 
determination.     (State  ex  Inf.  v.  Holman,  18.) 

JUDGMENT. 

Judgment — Opening  Default  Judgment — ^Bifi^ht  to  Defend  After  Jndc^ 
ment  on  Service  by  Publication — ''Bepresentatiye." 

1.  In  a  suit  to  quiet  title,  a  purchaser  from  defendants,  after  the 
entry  of  judgment  by  default  on  service  by  publication,  was  entitled 
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to  the  bcitieiltB  of  Section  59,  L.  O.  L.,  proyiding  that  tbe  defendant 
against  whom  publication  is  ordered,  or  his  representatives,  may, 
npon  good  cause  shown,  be  allowed  to  defend  within  one  year  after 
the  entry  of  judgment,  as  "representatives''  is  not  intended  to  desig- 
nate only  the  executor  or  administrator  of  a  defceased  person,  but 
includes  any  person  who  has  succeeded  to  thef  rights  of  defendant  by 
purchase  or  descent,  or  by  operation  of  law.     (Felts  v.  Boyer,  83.) 

Judgment — Opening  Default  Judgment— Bight  to  Defend  After  Judg- 
ment on  Service  by  Publication — "GK>od  Cause." 

2.  Under  Section  59,  L.  O.  L.,  providing  that  a  defendant  against 
whom  publication  is  ordered,  or  his  representatives,  may,  upon  "good 
eause"  shown  and  upon  such  terms  as  may  be  proper,  be  allowed  to 
defend  after  judgment  and  within  one  year  after  the  entry  of  such 
judgment  on  such  terms  as  may  be  just,  a  defendant  who  comes 
within  its  terms  by  showing  that  he  has  a  good  defense  and  had  no 
actual  notice  of  the  pemdency  of  the  suit  or  action  is  entitled  to  an 
opportunity  to  defend  as  a  matter  of  statutory  right,  and  the  trial 
court  may  not  in  its  own  discretion  deny  him  such  opportunity;  the 
showing  that  h.e  had  no  knowledge  or  notice  that  the  suit  was  pend- 
ing until  after  the  decree  was  entered  constituting  a  showing  of 
♦•good  cause."     (Felts  v.  Boyer,  83.) 

See  Appeal  and  Error,  8. 

JUDIOIAIi  NOnOBb 

See  Evidence,  1. 

JTTBISDIOnON. 

See  Account,  1. 
See  Appearance,  1. 
See  Equity,  3,  4. 

LA  ORANDE,  CHASTEB  OF. 

Coleman  v.  La  Grande,  521. 
Byder  v.  La  Grande,  227. 

LANDLOBD  AND  TENANT. 

Landlord   and   Tenant — ^Breach   of   Lease— Damages — Sulllciency   of 
Evidence. 

1.  Evidence,  in  a  landlord's  suit  for  an  accounting,  held  insuffi- 
cient to  sustain  his  claim  for  $1,000  damages  from  defendant's  failure 
to  farm  the  leased  lands  in  accordance  with  the  best  customs  of  the 
country  and  to  carefully  and  seasonably  care  for  the  crops  grown 
thereon.     (Dellwo  v.  Edwards,  316.) 

Landlord  and  Tenant — ^Lease — ^Modification— Validity. 

2.  The  parties  to  a  written  lease,  providing  for  a  division  of  the 
crop,  may,  by  subsequent  oral  agreement,  construe  the  lease  to  mean 
that,  according  to  the  custom  of  the  country,  the  grain  shall  be  di- 
vided after  the  work  stock  has  been  fed,  where  the  lease  does  not 
specify  particularly  in  regard  to  such  matter.  (Dellwo  v.  Edwards, 
316.) 

Landlord  and  Tenant — Lease — Construction— Btght  to  Sell  Water. 

3.  A  lease  providing  for  the  cultivation  by  the  lessee  of  the  till- 
able land  and  the  raising  of  crops  of  grain  thereon,  one  third  of 
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whieh  was  to  be  paid  tbe  lessor  as  rent,  did  not  authorize  the  leasee 
to  sell  water  from  a  farm  well  drilled  by  the  lessor  pursuant  to  the 
terms  of  the  lease  to  secure  water  "for  use  on  said  ranch."  (Dellwo 
▼.  Edwards,  316.) 

Landlord  and  Tenant — ^Ziease — Construction. 

4.  A  written  lease  must,  if  possible,  be  giTon  such  construction 
as  will  render  all  its  clauses  harmonious  and  carry  into  effect  the 
intention  of  the  parties,  as  derived  from  an  examination  of  the  whole 
instrument.     (Dellwo  ▼.  Edwards,  316.) 

Landlord  and  Tenant — Sale  of  Water— Becovery  hy  Landlord— De- 
duction for  Expenses. 

5.  Where  a  tenant,  by  the  unauthorized  sale  of  water  from  a 
well  on  the  leased  premises,  rendered  himself  liable  to  pay  the  land- 
lord reasonable  compensation  therefor,  he  was  entitled  to  have  a  sum, 
which  he  had  necessarily  expended  to  provide  a  means  of  obtaining 
a  sufficient  supply  of  water  for  such  sales,  deducted  from  the  proceeds 
of  the  sales  preliminary  to  a  determination  of  what  would  constitute 
a  reasonable  compensation.     (Dellwo  v.  Edwards,  316.) 

Landlord  and  Tenant  —  Action  for  Bent  —  Pleading — '^azlaace*  — 
"Pailnre  of  Proof  .•• 

6.  Under  Section  99,  L.  O.  L.,  providing  that  when  the  cause  of 
action  is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  should  not  be  deemed  a  "variance,'* 
but  a  "failure  of  proof,"  where  a  complaint  for  rent  alleges  the  lead- 
ing of  lot  8,  block  26,  of  Couch  Addition  to  the  City  of  Portland,  evi- 
dence of  a  lease  of  frame  buildings  situated  on  the  southwest  comer 
of  streets  named  in  Portland  does  not  constitute  a  failure  of  proof. 
(Nelson  v.  Dowgiallo,  342.) 


Landlord  and  Tenant— Assignee  of  Lease— Liability  to  Lessor. 

7.  The  assignee  of  a  lease  becomes  personally  liable  to  the  lessor 
to  fulfill  all  the  obligations  of  the  lease,  for  the  whole  term,  even 
though  he  does  not  take  possession,  and  cannot  release  himself  from 
liability  without  consent  of  the  lessor.  (Moline  v.  Portland  Brewing 
Co.,  532.) 

laandlord  and  Tenant — ^Action  for  Bent — ^Assignee  of  Lease— Prima 
Facie  Case. 

8.  A  prima  fade  case  of  defendant's  liability  to  plaintiff  for  rent, 
as  assignee  of  a  lease  is  made  by  proof  of  plaintiff  leasing  the  prem- 
ises to  G.,  defendant's  possession  of  the  leased  premises,  and  its  subse* 
quent  leasing  thereof  to  another.  (Moline  v.  Portland  Brewing  Co., 
532.) 

Landlord  and  Tenant — Assignee  of  Lease— Ghraund  of  Obligation. 

9.  The  assignee  of  a  lease  becomes  liable  to  the  lessor  for  the  rent 
by  reason  of  privity  of  estate,  and  not  by  reason  of  occupancy. 
(Moline  v.  Portland  Brewing  Co.,  532.) 

Landlord  and  Tenant — ^Liability  for  Bent — ^Burning  of  Premises. 

10.  A  tenant  expressly  covenanting,  without  limitation  or  reservra- 
tion,  to  pay  rent  for  a  term  of  years,  is  not  released  from  such  ol 


Index.  653 

tion  by  destruction  of  the  building  by  accidental  Are.     (Moline  r. 
Portland  Brewing  Co.^  532.  ) 

Landlord  and  Tenant — ^Assignee  of  Lease — ^Erldence. 

11.  From  possession  by  one,  other  than  the  leseee  of  leased  prem- 
ises,  it  is  presumed  in  favor  of  the  lessor,  seeking  to  hold  him  for 
the  rent  aa  assignee  of  the  lease,  that  he  is  such  assignee;  and  the 
landlord  is  not  required  in  the  first  instance  to  prove  more.  (Moline 
V.  Portland  Brewing  Co.,  532.) 

Landlord  and  Tenant — Sablessees— LiabiUtj. 

12.  One  in  possession  of  leased  premises  merely  as  sublessee,  and 
not  as  assignee  of  the  lease,  is  liable  only  to  the  lessee  on  the  sub- 
lease, and  not  to  the  lessor  on  the  original  lease;  there  being  neither 
privity  of  estate  nor  of  contract.  (Moline  v.  Portland  Brewing  Co.. 
532.) 

IiAWB  OF  OBBOON. 

See  Statutes  and  Session  Laws  Cited  in  Front  of  this  Yolnme. 


See  Landlord  and  Tenant,  1-4,  7-9,  11,  12. 


See  Attorney  and  Client,  2. 

LIMITATION  OF  AOTIONB. 

Limitation  of  Actions — Oompletion  of  Period — Accmal  of  Oanse  of 
Action. 

1.  In  ejectment,  where  no  possession  in  defendant  is  shown,  the 
cause  of  action  did  not  accrue  until  defendant  obtained  a  deed  to 
the  property.     (Smith  v.  Algona  Lumber  Co.,  1.) 

MALIOIOUS  PROSECUTION. 

Malidona  Prosecution — ^Probable  Cause — Conflicting  Evidence — ^Direc- 
tion of  Verdict. 

1.  Where,  in  an  action  for  malicious  prosecution,  the  evidence  was 
conflicting  as  to  whetherr  defendant  had  probable  cause  to  charge 
plaintiff  with  larceny  by  reason  of  his  unexplained  possession  of  re- 
cently stolen  furs,  or  whether  he  instituted  the  prosecution  with 
knowledge  that  the  furs  were  not  those  which  had  been  stolen,  it 
was  error  to  direct  a  verdict  for  defendant.  (Barnes  v.  Silverfield, 
129.) 

Malidous  Prosecntion^-Probable  Canso. 

2.  Where  furs  stolen  from  a  furrier  are  found  in  the  unexplained 
possession  of  one  recently  in  his  employ,  who  was  the  only  person 
beside  himself  having  access  to  the  place  where  the  furs  were  stored, 
there  is  sufficient  "probable  cause"  to  warrant  the  furrier  in  prose- 
cuting his  former  employee  for  larceny;  but  no  such  cause  exists 
where  other  persone  have  had  an  equal  opportunity  to  steal  the  furs, 
and  the  furs  found  in  the  employee's  possession,  though  similar  to 
those  stolen,  belong  to  his  new  employer,  also  a  furrier,  which  facts 


th«  pFMecation.     (Bkines  v.  Klreifleld,  129.) 

HANDAltUa 
Mutdsmiis— Imuuics  of  Wilt— BlgHt  t9. 

1.  Under  Section  613,  L.  O.  L.,  providing  for  the  isBtiBnee  of 
nwttdamui  to  eompel  the  performance  hj  anj  inferior  court,  corpora- 
tion, board  or  officer  of  an  act  which  the  law  enjoins  as  ■  dutj  re- 
salting  from  sncb  office  or  station,  a  person  seeking  a  writ  of  nitui- 
damiu  to  compel  tbe  commoa  council  of  a  cit;  to  lev;  a  tax  to  pay 
a  private  claim  must  show  a  demand  made  apon  the  common  council 


fteticm  tot  the  death  of  a  Bervant  under  18  yevtt  of  age, 
BTideoce  held  to  preient  a  question  for  the  jury  whether  defendant 
••tmiitted  the  minor  to  operate  defendant'*  elevator.  (Baavei  t. 
iBBon,  Ehrman  &  Co.,  36.) 


E 


Uaster    and    Serraot — Injnrlea   to    Sarrant — Actlona — BnflkclancT  of 
Evldenca. 

5.  In  an  action  for  the  death  of  a  aervant,  i^ircumBtantial  avidcnee 
kfid  to  tend  to  show  that  when  decedent  was  getting  into  an  elevator, 
which  wai  not  equipped  with  an;  brake  or  appliance  to  prevent  per- 
tana  on  another  floor  from  moving  it  up  or  down,  he  waa  caught  in 
some  way  and  hia  chest  crushed  by  the  elevator.  (Beaver  v.  Mason, 
Ebnnan  A  Co.,  36.) 

Master  and  S«r7ant— Injnrlei  to  Sorrant— Bnlaa  and  Ordera. 

6.  Under  Laws  of  1909,  page  103,  providing  that  no  person  or  eor- 

poration  ihall  employ  or  allow  anj  person  under  the  age  of  18  to 
operate  an  ilevator  for  persons  or  property,  where  an  employer  knew 
that  a  minor  nnder  18  was  operating  an  elevator,  it  was  its  duty  to 
see  that  he  ceaaed  doing  ao,  and  to  discharge  him  if  be  persisted. 
(Beaver  v.  Mason,  Ehrman  ft  Co.,  36.) 

Haatar  and  Setraat— InJmlM  to  Sarraat— Placa  to  Wort: — Statntorr 
ProTlalotia. 

7.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16),  providing 
that,  in  the  tranamiaaion  and  uae  of  electricity  of  a  dangerous  volt- 
age, full  and  complete  insulation  shall  be  provided,  and  dead  wires 
shall  not  be  mingled  with  live  wires,  nor  strung  upon  the  same  anp- 
port,  and  the  aupporta  bearing  live  wires  shall  be  designated  by  a 
color  or  other  deaignatlon  which  shall  be  inatantly  apparent,  and  live 
wires  shall  be  strung  at  such  a  distance  from  the  poles  or  supporta 
as  to  permit  repairmen  to  freely  engage  in  their  work  without  dan- 
ger of  shock,  the  furnishing  of  switches  at  some  distance  from  a 
point  where  work  is  required  to  be  done,  by  which  the  current  may 
be  turned  off  entirely,  does  not  exculpate  an  electrical  company  from 
negligence  in  failing  to  comply  with  the  speeiflc  requirements  of  the 
statute.     (McClaugherty  v.  Rogue  Elver  Elec.  Co.,  135.) 

Mutar  and  Barvant  —  InJnrlM  to  Servut  —  Aasmnfftlon  of  Blak  — 
Statutory  PiovlMou. 

8.  The  Employers'  Liability  Act  (Laws  1911,  p.  16)  eliminates  the 
defense  of  aaaumption  of  riak  in  actions  under  it.  (McClaugherty  v. 
Bogus  Bivef  Elec.  Co.,  135.) 

Master  and  Serrant — Injnilea  to  Servant — ractory  Act— Employers' 
UablUty  Act 

0.  Employers'  liability  law  of  1910  (Lawa  1911,  p.  16)  doea  not  in 
tenne  repeal  the  factory  inspection  act  (Lawa  190T,  p.  302);  but  only 
BO  much  thereof  as  ia  inconsistent  with  the  employera'  liability  law, 
the  primary  purpose  of  the  factory  inspection  act  being  to  safeguard 
dangerous  machinery,  the  liability  provided  in  Section  S  thereof  being 
baaed  on  the  neglect  of  the  employer  to  aafeguard  any  machinery  or 
th«  use  of  It  after  receipt  of  notice  to  guard  it,  taut  when  the  injury 


anthoritj  ef  the  city,  ii  aogBged  Id  b  puralj  ministerial  duty,  and  ia 
liable  for  act*  ot  omiMimB  of  such  officeri  or  •mplojees  in  improp- 
•rlj  building  a  lidrwalk  and  kDOwinglf  failing  in  its  dot;  to  keep 
the  aama  in  a  reaaonably  safe  eonclitioii  for  travel:  Beetion  35S, 
L.  0.  L.     (Byder  v.  La  Qrande,  £27.) 

MnmclpKl    Ooiporatlona — Public    ImpiDreinenta— AMemneata — Hwr- 
Ing. 

3.  Wbere  objeetionB   were  filed   to  a   TeasgesBment   ordinaoce,   for 
-  eirora  of  law  and  laiaing  queEtiona  of  fact,  and  the  council,  without 

auy  deteTminetion  of  the  queatioDB  involved,  on  the  next  day  leferrdd 
the  proposed  ordinance  aud  objectiouE  to  a  committee  which,  after 
delay,  advised  the  overmliDg  of  all  the  objections,  which  was  done 
without  further  hearing,  and  without  making  any  fln dings  respeeting 
the  facta,  it  was  error.     (Cook  v.  Portland,  29S.) 

Mtmldpal  Corporatloiu — AcUodb  Agalnat  Clt7 — Oh&rtar  Ftovlalmia. 

4.  The  provisionB  of  the  charter  of  La  Oiande  that  the  eitj  may 
fue.and  be  eaed,  plead  and  be  impleaded,  defend  and  be  defended 
in  all  courts  of  justice  and  in  all  actions,  suits  or  proceedinga  embrace 
the  right  to  bring  any  action  against  the  city  that  could  have  been 
brought  under  the  law  as  it  exiited  at  the  adoption  of  the  charter. 
(Coleman  v.  La  Grande,  SSI.) 

Mimlclpkl  Oorporfttloiia — LeglaUtlTe  Control — InltlktlTa  Charter. 

5.  By  granting  to  tbe  people  of  a  municipality  the  power  to  enact 
and  amend  their  charter  and  local  laws,  the  state  did  not  surrender 
its  sovereignty  as  to  such  municipalities,  but  in  matters  of  general 
concern  and  those  beyond  the  boundary  of  tbe  municipalities,  the 
citiea  are  amenable  to  the  general  law.     (Coleman  v.  La  Grande,  5£I.) 

Mnnictpal  Ooiporatloiis— Waterworks  Sjntem— Uahlllty— Negllgance. 

6.  A  city  waterworks  system,  operated  by  the  city  for  proBt,  be- 
longs to  it  In  its  proprietary,  not  governmental,  capacity,  and  the 
city  it  liable  for  negligence  in  tbe  construction  or  maintenance 
thereof.    (Coleman  v.  La  Qrande,  621,) 

MmUdpal  Ooipor^tlona — Oontiol  bj  Leglalatnra. 

7.  Section  3206  et  seq.,  L.  O.  L.,  being  a  general  law  for  tbe 
organizatiou  of  cities  and  towns,  establishing  the  procedure  therefor 
and  investing  enumerated  civil  and  criminal  powers  in  such  muni- 
cipalities, and  Laws  of  1913,  page  541,  amendatory  thereof,  does  not 
affect  the  applicability  of  the  motor  vehicle  law  (Laws  1911,  pp.  265- 
27S)  to  tbe  City  of  Portland,  which  at  the  enactment  of  the  latter 
act  was  acting  under  a  special  charter.     (Kalieb   v,   Enapp,  S5S.} 

Mnnidpftl  Ooiporattons— Oontiol  bj  LaglaUtnre— Oonstltotlonal  and 
Statutory  Frovlsloiu. 

8.  Portland  City  charter  (8p.  Laws  1B03,  pp.  3-172),  Sections  72, 
73,  gives  the  council  all  legislative  powers  and  authority  of  the  City 
of  Portland,  and  gives  power  to  exercise  within  the  limits  of  the 
city  the  powers  commonly  known  as  police  powers  to  the  same  extent 
as  the  state  could  eierciae  that  power,  to  regulate  and  control  the  use 
of  the  streets  for  vehicles  of  all  descriptions,  and  to  control  and  limit 
traffic  on  the  streeta,  avenues  aud  elsewhere.     Porsuant  thereto,  the 
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1911,  pp.  265-278)  regulatei  the  use  of  motor  vehiclei  throughout  the 
state.  Article  XI,  Section  2,  of  tbe  CoDatitutioQ,  provide!  that  cor- 
porations may  be  formed  under  genersl  I&m,  bat  ghaJl  not  be  creat*d 
by  the  legislative  asaoinbly  by  special  laws,  and  that  tbe  legitlativ* 
assembly  shall  not  enact,  amend  or  repeal  any  charter  or  act  of  in- 
corporation for  any  municipality.  Beld,  that  tbe  motor  vehicle  law 
i$  unconstitutional  in  so  far  as  it  attempts  to  regulate  the  epeed  af 
automobiles  in  Portland;  such  regulation  being  an  amendment  of  th* 
city  ehartei.     (Kalich  v.  Kuapp,  S5B.) 

Uanldpai  Oorporetjoiu— Control  bj  LegliUtnn— Oonttitiitloiial  Pro- 
vlatoni. 

9.  Article  XI,  Section  2,  of  the  Constitutian,  as  amended,  declar- 
ing that  corporations  may  be  formed  under  general  laws,  and  that  the 
legislature  shall  not  enact,  amend  or  repeal  any  charter  of  any  muni- 
cipality, but  that  the  legal  voters  of  ever^  city  and  town  ars  granted 
power  to  enact  and  amend  their  municipal  charter  subject  to  the 
Constitution  and  criminal  laws  of  the  state,  and  Article  IV,  Section 
la,  rekerving  the  initiative  and  referendum  powers  to  tho  legal  voters 
of  every  municipality  as  to  all  local,  special  and  municipal  legisla- 
tion, insure  to  each  municipaiity  a  full  measure  of  home  role,  and 
place  beyond  the  power  of  the  legislature  to  make  any  change  in 
local,  special  and  municipal  legislation  and  tbe  legislature  may  not 
amend  sny  municipal  charter  directly  or  indirectly  where  the  amend- 
ment is  the  subject  of  municipal  concern  and  regulation,  and  motor 
vehicle  law  (Laws  1911,  p.  26S),  regulating  the  use  of  motor  vehielee 
throughout  the  state,  is  unconstitutional  in  so  far  as  it  attempts  to 
regulate  the  speed  of  automobiles  in  municipalities,  though  tbe  act  con- 
tains a  criminal  provision,  which  is  not  a  criminal  law  of  the  state 
within  tbe  Constitution.     (Kalich  v.  Knapp,  5SS.) 

Mnalcipal  Ooiporatlons  —  Oontiol  bf  LeglalMara  —  Public  or  Locti 
Ooncom. 

10.  All  public  matters  concerning  the  people  of  the  state  at  targe, 
in  common  with  people  of  any  particular  municipality,  are  matteri  of 
state  jurisdiction  within  Article  XI,  Section  2,  of  the  ConatitDtioB, 
prohibiting  the  legislature  from  enacting,  amending  or  repealing  any 
charter  of  any.  municipality,  but  empowering  the  legal  voters  of 
every  city  to  enact  and  amend  their  municipal  charter  subject  to  the 
Constitution  and  criminal  laws  of  the  state,  and  Article  IV,  Section 
la,  reserving  to  the  voters  of  every  municipality  the  power  over 
local,  special  and  municipal  legislatioa,  while  all  public  affairs  con- 
cerning the  inhabitants  of  a  locality  as  a  municipality,  apart  from 
the  people  of  the  state  at  large,  as  supplying  purely  local  needs  are 
matters  of  local  concern,  within  the  eicluaivs  control  of  each  moni- 
cipality.     (Kalich  v.  Knapp,  55S.) 

NEGUaENOB. 

NegUgoDco — Elenwntt — Violation  of  Btatnte — "Hegligaaco  Per  So." 

I.  When  a  statute  forbids  a  thing  to  be  done  and  makes  the  doing 
thereof  a  misdemeanor,  a  violation  of  the  statute  ia  negligeneo  per  ML 
(Beaver  v.  Meson,  Ehrman  k  Co.,  30.) 


2.  An  infant  ia  rsquired  to  exercise  that  degre*  of  care  to  avoid 
personal  injurr  which  a  child  of  hia  age,  knowl^ge  and  meotal  capa- 
city is  reasonably  capable  of.     (OiKonx  t.  Tamhill  County,  S12.) 

Negllgenc»— Imputed   HegUganca — Oontribntory  N«gllg«iic«  of  Par- 
eats  of  DoceMed  OUld. 

3.  In  an  action  by  an  administrator  to  recovoT  for  tbo  death  of 
his  intestate,  a  minor  child,  negligence  of  the  parents  of  the  child  in 
failing  to  properly  care  for  her  after  the  injury  is  not  impotable  to 
the  child.     (Qigouz  v.  Yamhill  County,  212.) 


4.    In  actions  for  negligence,  th«  complaint  nrnst  state  the  negli- 
gent acts  or  omissions  constituting  the  cause  of  the  action.     (Martini 
V.  Oregon-Wash.  B.  ft  N.  Co.,  2S3.) 
'  See  Municipal  Corporations,  I,  t,  6. 

NSOOTIABI.E  IiraTSITMElIT& 
See  Bills  and  Notes. 

HEW  TBIAI.. 
N«w  Trial — Fioceedlnga  to  Fiocnr*— Order. 

1.  Since  an.  order  granting  a  new  trial  is  appealablff,  the  court, 
in  granting  a  new  trial,  should  state  upon  what  grounds  it  was 
granted.     (Martini  v.  Oregon-Wssh.  B.  &  N.  Co.,  2S3.) 

N«w  Trial — O-rouiids — Want  of  Evidence, 

2.  Under  Article  VII,  Section  3,  of  the  Constitution  providing  that 
no  fact  tried  by  a  jury  shall  be  otherwise  re-ezatnined  in  any  court, 
unless  the  court  can  affirmatively  my  there  is  no  evidence  to  support 
the  verdict,  a  verdict  can  be  set  aside  for  want  of  evidence  only  when 
the  court  can  affirmatively  say  that  there  is  no  evidence  to  support  it. 
(Martini  v.  Gregon-WaBb.  B.  4  N,  Co,,  283.) 

See  Appeal  and  Error,  T, 
See  Criminal  Law,  11. 

NOMINATION. 

See  Elections,  1. 

NON-KEOOTIABXiE  ZNBTBUHEiNTS. 
See  Bills  and  Notes,  4-6. 


NonoE. 

See  Countiea,  3. 

See  Schools  and  School  Districts,  6,  7,  9,  10. 


Offlomn—B«ekD— Special  ElKtiou— Fonn  of  BbUoI 

1.  Unaer  Article  II,  Section  IS,  of  the  Constitution,  proTiiiag  that 
if  an  officer,  for  whoie  recall  a  petition  ha«  been  filed,  shall  not  ro- 
fiKD  within  Ave  daja,  a  special  eleetion  ahall  be  ordered  to  determine 
whether  the  people  will  recall  him,  and  other  candidates  may  be 
nominated  to  be  voted  for  at  the  election,  and  the  candidate  reeuv- 
iug  the  highest  number  of  vote*  ahall  be  deemed  elected  for  the  re- 
mainder of  the  term,  the  sample  ballot  for  a  recall  election  properly 
stated  the  question  directly  whether  the  officer  should  be  recalled,  fol- 
lowed by  the  names  of  the  officer  and  other  caDdidat«i  to  ba  voted 
for.     (State  ex  lel.  v.  Barbur,  City  Anditar,  10.) 

OfflcMS— BAcall— FUlni  Potltlon. 

2.  Under  Article  n.  Section  IS,  of  the  Constitution,  Teqniring  a  re- 
call petition  to  be  Sled  with  the  officer  with  whom  a  petition  for  nomi- 
nation to  the  office  should  be  filed,  and  requiring  the  same  officer  to 
order  a  special  election,  and  Section  3364,  L.  O.  L.,  providing  that 
petitioDB  for  nomination  for  district  attorneys,  in  districts  consisting 
of  a  single  county,  shall  be  filed  in  the  office  of  the  Secretary  of 
State,  a  recall  election  ordered  by  a  county  clerk  of  a  district  attornay 
for  a  single  county  pursuant  to  a  petition  Sled  with  a  county  clerk  aod 
not  with  the  Secretary  of  State  is  invalid;  the  constitutional  provision 
being  ezpreas  and  mandatory.     (State  ex  rel.  v.  Dillard,  13.) 

See  Corporations,  4. 
Bee  Injunction,  1. 
8m  States,  1. 

OPTION. 
Bee  Vendor  aOd  Porebaser,  3. 

OBOINANOBa 

See  Municipal  Corporation!. 

OBEOON  OASES. 


See  Table  in  Front  of  thia  Volume. 

OBEOOH  OONBTinmOH. 
OitMl  and  Outttned  iit  thli  Voluma. 
See  Table  in  Front  «f  this  Volume. 

OBEOON  STATUTBB. 
See  Table  in  Front  of  this  Volume. 

PABOI.  CONTBAOT. 
See  Truats,  3. 

FABOL  EvrDENOB. 

Soe  Evidence,  6,  7. 


Itt  Show  Traa  Ooiuldsr»tlaii  tt  ft  Doad. 
6«e  Evidence,  S. 

PATMBNT. 

nndar  Frotest. 

See  Waters  uid  WatereooTBM,  1. 
Voliuituy  PaTmoiit. 

See  Waten  sod  Waterconnea,  1, 

FEBaOKAL  INJUKSa 
8«e  Bridges,  1-3. 
See  Dam  ages,  1. 
Sea  Death,  1,  E-7. 
See  Uaater  and  SeiTant,  1-3,  7-18. 
See  Bailroadi,  i-8. 

F£B80NAI.  FE0PEBT7. 
DlsUbtittoii  Of  Fanonal  Froporty  of  Estate. 
See  Bxeeutoia  and  Administrator*. 

PBTIXIONa. 
FUIns  tor  Apodal  Eloctloa  for  BocalL 

See  Elect ioni,  1, 
See  Offieera,  2. 

FLEASINa. 
Floadlnc— ObjecHono  and  WatTor— FleadUiff  Orer. 

1.  A  matioD  to  strike  portioDS  of  tbe  complaint  1b  waived  hj  the 
defendant  answering  and  denying  those  portions.  (Beaver  v.  Mason, 
Bhrman  ft  Co.,  30.) 

PlmiUny    p—^pi-H-* — WnWrianry  Afttt  VerdlcL 

2.  When  a  complaint  has  not  been  attacked  hj  motion  or  de- 
murrer, and  contains  alleKatiens  from  which  a  fact  necessary  to  be 
alleged  may  be  inferred,  it  will  be  held  good  after  verdict,  though 
it  would  have  been  bad  on  demurrer,  and  every  reasoaable  inference 
or  intendment  will  be  invoked  to  support  it.  (Weiahaar  v.  Pendleton, 
190,) 

FlemdlDg — VarlKica — Objectlim  to  Erldonce — BniBclancr. 

3.  Under  Section  97,  L.  O.  L.,  providiog  that  no  variance  betveen 
the  pleadings  and  the  proof  shall  be  deemed  material  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice,  and  that  the  fact 
that  a  party  has  been  so  misled  and  in  what  respect  shall  be  proved, 
where  defendant  in  an  action  for  rent  simply  objects  to  the  admiaeion 
of  a  lease  on  the  ground  of  variance,  but  prodaces  no  proof  that  he 
has  been  mieled,  the  court  must  declare  the  variance  immaterial. 
(Nelson  v.  Dowgiallo,  342.) 

See  Adverse  PoBsession,  1. 
Bee  Appeal  and  Error,  2,  18. 
See  Bills  and  Notes,  2. 


PilndpAl  Mid  Agent — Bp«cUl  Asmts—ExAcatlon  of  Fowort. 

4.  The  antboritj  of  «  special  agent  miut  be  Btrictlj  pursued,  and 
those  who  deal  with  him  must  at  their  peril  determine  the  extent  of 
hie  authority,  aa  he  cannot  bind  his  principal  by  acta  outside  ef 
the  Bcope  of  his  agettC7.     (United  States  Nat.  Bank  v.  Rerron,  391.) 

Principal  ud  Agent — Fowen  of  Attorn^  —  Ezecntfon — Talldltj  of 
Act. 

5.  Where  a  power  of  attorney  authocized  the  execution  of  a  note 
for  45,000  payable  on  or  before  one  year  after  date,  with  Interest  at 
S  per  cant  per  annum,  the  agent  is  not  authorized  to  execute  two 
notes  amounting  to  t5,O0D  with  interest  payable  semi-annually  and 
containing  a  provision  that  in  case  of  default  the  notes  should  be- 
eojne  immediately  due.     (United  States  Nat.  Bank  v.  Herron,  391.) 

Prliidpal  and  Agent— Acta  of  Agmt— BatlQcAtlon. 

fl.  One  who  relies  on  a  ratification  of  the  unauthorized  acta  of 
an  agent  has  the  burden  of  proving  it;  henee,  where  ratification  waa 
claimed  by  the  principal's  appropriation  of  the  fruita  of  the  agency, 
the  party  asserting  ratification  haa  the  burden  of  establishing  the 
principal's  acceptance.     (United  Stfites  Nat.  Bank  v.  Herron,  391.) 

FTlndpal  and  Agent— Acts  of  Agont— Tallditj. 

7.  The  acts  of  an  agent  in  dealing  with  the  subject  matter  of  his 
agency  confided  to  his  care  are  acrutinized  by  the  court,  and  may  bo 
set  aside  on  alight  grounds.     (Burton  v.  Ijitbic  Mfg.  Co.,  60S.) 

PBOBABLE  OAUSS. 

See  Ualicious  Prosecution,  1,  i. 

FKOOESS. 

FiDceia— Serrlca  by  PnbUcatioa-'N'eceBBity  of  Mailing  Copy  of  Sam- 
mona  and  Oomplalnt. 

1.  Under  Section  56,  L.  0.  L.,  providing  that  when  personal  service 
cannot  be  made,  and  defendant  after  doe  diligence  cannot  be  found 
within  the  stattf,  and  that  fact  appears  by  affidavit,  the  court  shall 
grant  an  order  for  lervice  by  publication,  and  Section  57,  providing 
that  on  publii^ation  the  court  aball  direct  a  copy  of  the  summons  and 
complaint  to  be  deposited  in  the  postoffice  directed  to  defendant  at 
hb  place  of  residence,  unless  such  residence  is  not  known  and  cannot 
with  reasonable  diligence  be  ascertained,  where  an  affidavit  for 
service  by  publication  showed  that  the  residence  of  defendants  was 
unknown  and  could  not  be  ascertained  by  reasonable  diligence,  and 
that  they  had  never  maintained  a  residence  within  the  state,  the 
court  acquired  iurisdietiou  by  publication  without  a  copy  of  the  sum- 
mons and  complaint  being  mailed  to  defendants.     (Felts  v.  Boyer,  S3.) 

FroceM— Service  by  Publication— AAdsTlt — StiflLdeacy. 

2.  An  affidavit  upon  which  an  order  for  service  of  process  by  pub- 
lication is  based  must  state  the  probative  facts,  and  not  merely  the 
conclusion  that  defendant  cannot  be  found  within  the  state,  or  that 
his  residence  cannot  be  ascertained  by  the  exercise  of  reasonable  dili- 
gence.    (Felts  V.  Boyer,  83.) 

See  Appearance,  L 


664  Index. 


Property — Contliituuice  of  Title — ^Presumption. 

1.  Under  Section  799,  lubdivision  33,  L.  O.  L.,  where  it  U  ad- 
mitted that  the  title  to  propertj  ie  in  a  person  November  9,  1908, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
the  title  continued  so  on  November  1&,  1909.  (Templeton  ▼.  Bockler, 
494.) 

Property  —  Evidence  m  to  Title  —  Weight  and  Sufficiency  —  Addinf 
Preeiunption  to  Eqnally  Balanced  Evidence. 

2.  Where  in  an  equity  suit  for  an  accounting  the  evidence  is  ex- 
actly counterbalanced  by  the  testimony  of  the  parties,  neither  of 
whom  is  impeached,  but  the  complainant  is  entitled  to  the  presun^)- 
tion  of  evidence  of  title,  declared  to  be  evidence  by  Section  793, 
li.  O.  I/.,  admitted  to  have  been  in  him,  the  evidence  of  defendant 
will  be  considered  insufficient  to  sustain  his  contention.  (Templeton 
V.  Bockler,  494.) 

PUBLIC  IMPBOVEHENTa 

See  Municipal  Corporations,  3. 

PUBLIC  LAMSa 
Pnblio  Landa— 'Tatent." 

1.  A  "patent"  is  an  instrument  by  which  the  United  States  con- 
veys, to  persons  entitled  thereto,  the  legal  fee-simple  title  to  pubUe 
lands.     (McCarty  v.  Helbling,  356.) 

See  Specific  Performance,  2. 

PUBOHASE  MONEY. 

See  Bills  and  Notes,  3. 

See  Vendor  and  Purchaser,  3« 

QUESTION  POB  C0UBT. 

Bee  Master  and  Servant,  3. 

QUESTION  FOB  JUB7. 

See  Appeal  and  Error,  4-6,  14,  16. 

See  Bridges,  3. 

See  Chattel  Mortgages,  3. 

See  Deeds,  3. 

See  False  Pretenses,  10. 

See  Master  and  Servant,  i, 

QUIETINO  TITLS. 

Quieting  Title— <'01ond  on  Title.** 

1.  A  cloud  on  real  property  is  creatcfd  by  an  attempted  convey- 
ance thereof  by  a  stranger,  or  by  an  apparent  lien  thereon  imposed 
in  invitum  which,  if  valid,  would  impair  the  owner's  estate,  bat 
which  can  be  shown  but  only  by  extrinsic  evidence,  to  be  void  or  in- 
applicable to  the  estate  in  question.     (Richards  v.  Mohr,  57.) 


Qntatlng  Title — FlCMUng— Clond  on  Tltl*. 

2.  A  tomplaint  is  inanfflcient  to  i0move  a  cloud  fTom  tb«  title  to 
ml  ptopertf  where  it  doei  not  let  lorth  tbe  psrticnlaT  mtiniments 
Fonstituting  tbe  outataoding  claim  or  eDcumbranee,  or  allege  the 
invalidity  which  renders  tbe  written  evidence  void.  (Bichaidi  t. 
Hohr,  S7.) 

qUOKUM. 
See  CorporKtioni,  1,  2. 

SAJZ.BOADB. 

BtUrOftda — Flrn — Evidence — Dead  Ooala. 

1.  In  an  action  for  fire  let  by  sparks  from  defendant's  tocomo- 
tire,  evidence  of  the  finding  of  dead  coals  along  the  railroad  track 
ia  the  neighborhood  of  the  fire,  in  connection  with  testimony  that 
the  locomotive  claimed  to  have  canted  the  fire  was  emitting  sparks 
and  that  the  fire  eccnrred  ahortly  after  passing  of  that  engine,  ii 
admissible.     (La  Salle  t.  Central  B.  B.  of  Oregon,  203.) 


£.  In  an  action  for  fire  set  by  aparks  from  defendant's  locomotive, 
evidence  of  other  flrea  at  abont  the  time  of  tbe  fir«  in  question  ia 
admissible  to  show  want  of  reasonable  care.  (La  Salle  t.  Central  B. 
a.  of  Oregon,  203.) 

BailToadi — Fires— Awtumrtlon  of  Blak. 

3.  Land  ownera  adjoining  and  adjacent  to  tbe  railroad  do  not  as- 
same  the  risk  of  fires  ceased  by  the  railroad  company's  negligence. 
(La.  Salle  t.  Central  B.  B.  of  Oregon,  203.) 

BaUroads  —  OpeTaUon  —  Injorles  t«  Peiwnia  on  Tnck  —  I«nes  uid 
Proof. 

4.  Under  Section  725,  L.  O.  L.,  providing  that  the  evidence  shall 
correspond  with  tbe  anbstance  of  the  materi^  allegations  and  be  rele- 
vant to  the  qnestiens  in  dispate,  and  collateral  questions  shall  be 
avoided,  where  a  complaint  for  injuries  to  a  track-walker  alleged,  as 
the  negligent  acts  and  omissions  of  the  railroad,  the  high  and  dan- 
gerous speed  of  its  train,  tbe  failure  to  give  warning,  and  the  failure 
to  ring  a  bell  or  blow  a  whistle,  ^Ideuce  of  failure  to  keep  a  look- 
out, to  see  plaintiff  on  tbe  track,  or  to  stop  tbe  train  before  it  reached 
him  was  irrelevant.     (Martini  v.  Oregon-Wash.  B.  &  N.  Co.,  283.) 

BftllnMda — Opetfttton— Znjuilw  to  Fosou  on  Tntck — Evidence. 

5.  Evidence  that  a  train  was  run  at  20  miles  an  hour  in  »  mral 
district,  net  near  a  sharp  curve  or  crossing,  Where  the  rules  of  the 
railroad  permitted  a  apeed  not  exceeding  SO  miles  an  boar,  in  the 
Absence  of  any  law  or  rules  of  the  atate  regulating  the  speed  of 
trains  in  the  locality,  is  insufBcient  to  show  negligence.  (Martini  v. 
Oregon-Wash.  B.  b  N.  Co.,  2S3.) 

BftUroada — Operation— Injurlee  to  Vtxioa  on  Track — Oaro  Beqnlrad. 

6.  In  tbe  absence  of  any  law,  rule  or  custom  in  the  state  where 
fta  accident  occurred  requiring  it,  a  railroad  ia  under  no  doty  to  a 
track-walker  in  a  rural  diatriet,  not  near  a  croaaing  or  sharp  curve, 
who  heard  the  approach  of  the  train,  to  ring  a  bell  er  blow*  whistle. 
(Martini  v.  Oregon-Wash.  B^  ft  N.  Co.,  283.) 


BftllioftdB — Opontion— InjDilM  to  Fenon  on  T^kck^Bnrdan  of  Proof. 

7.  In  an  actioD  for  injaries  to  &  traek-irklker,  the  burden  is  on 
plaintiff  to  make  ont  a  pnmo  fade  cue  of  negligenco  of  the  railroad- 
(Martiui  v.  Oregon-Wub.  B.  A  N.  Co.,  2S3.} 

BaUroadB — Opention— loJuiM  to  Peiwni  on  Tnwk— AanunptloB  of 
Biak, 

8.  An  experienced  track- walker  on  a  railroad,  on  accepting  em- 
plojment,  auumea  the  risk  of  injuiy  ordinarily  incident  to  the  wnik, 
even  from  the  passing  of  traine  of  a  railroad  other  than  hia  employer. 
(Martini  v.  OreBonWaBh.  B.  ft  N.  Co.,  283.) 

K&TIFIOATIOir. 

Bae  Corporations,  4. 

See  Principal  and  Agent,  S. 


Soe  Otacers,  1,  Z. 

BBOOBDi 

See  Appeal  and  Error,  2,  3, 12. 


1.  A  "release"  it  a  relinqulsbmeut,  concession  or  ^Ting  op  of  a 
right,  claim  or  privilege,  by  the  person  in  irbom  it  exista  or  to  whom 
it  accrues,  to  the  person  against  whom  it  might  have  been  demanded 

or  enforced,     (Coopey  v.  Keady,  68,) 

B«laaM — Formal  Beoulaltofl — SeaL 


to  the  datt  of  the  rele&te,  wsa  sn  ftdjuttment  of  all  mattera  ap  to 
thfl  date  of  its  execution  barring  any  action  or  aait  for  cominiBHiona 
or  for  anjtbing  done  prior  to  the  execution  of  tbs  release,  and  it 
waa  a  •etUement  as  to  the  amonnt  to  be  paid  to  the  releasor  in  th« 
event  of  lale  onder  the  option  of  aalo  then  granted  by  th«  principal. 
(Goopey  v.  Koady,  66.) 

BeIe*M — Oonitraction  and  Opsratton. 

S.    The  mie  for  eonstraing  a  releave  ia  th<  laine  in  equity  aa  it  ia  in 
Jaw,     (Coopej  v.  Keady,  66.) 


6.  'Where  plaintiff,  a  broker,  in  conaideration  of  the  agreement  of 
the  principal  to  pay  him  a  certain  commission  on  a  sale  of  land, 
il  completed  under  the  terms  of  an  option  then  granted  by  th0  prin- 
cipal, releasea  the  defendant  brokers,  with  whom  he  had  been  aaao- 
eiated,  from  all  claims  for  commiesioni  arising  prior  to  the  date  of 
the  release  or  from  the  sale  under  the  option,  but  the  land  was  not 
sold  ander  the  option,  bat  the  defendant,  with  the  aid  of  other 
brokers,  made  a  sale  several  months  later,  plaintiff  ia  not  entitled 
to  recover  a  thare  of  the  commissions  received  by  defendants  from 
the  pnrchasera.     (Coopey  v.  Eeady,  6S.) 

RUVUfW. 
8«a  Appeal  and  Error,  1-T,  13-17,  20. 
8m  Criminal  Law,  11. 

BEVOOATION. 
See  Dedication,  8. 

SCHOOLS  A2n>  SCHOOL  DI8TBI0T8. 
BchooU  and  Scho<ri  Dlatzlcta — Creation  of  Union  Dlatrlct— Call  of 
4l«dal  Election. 

1.  Under  Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  78,  providing  for  the  union  of  ■<rvera1  school  districts  for  higb 
achool  parpose*,  and  requiring  the  district  boundary  board,  when  anf' 
Iteieot  petitions  for  an  election  for  such  purpose  are  presented  to  the 
board,  to  direct  in  writing  the  respective  school  boards  of  the  dis- 
tricts to  be  united  to  give  the  notices  of  election,  a  written  notice  of 
the  district  boundary  board  to  the  school  boards,  directing  them  to 
call  a  special  election  for  that  purposA  at  a  certain  time,  is  sufBcient, 
without  being  in  the  form  of  an  order  calling  the  election.  (State  ex 
rel.  T.  Hall,  231.) 

Bclioola  and   Scliool  Dlatricte    Creation  of  Union  Dtstriet — OaQ  of 
Special  Election. 

2.  Oo  receiving  the  direction  from  the  district  boundary  board, 
tiie  achool  directors  have  no  discretion,  but  must  give  the  notices 
required;  and  a  regular  meeting  of  the  district  boards  is  not  neces- 
sary to  authorize  the  presidents  and  the  secretaries  to  sign  the 
notices.     (SUte  ex  lel.  r.  Hall,  S3I.) 
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SdKxdi  And  ElcliMl  DlsMcta — Onatloii  at  tTidon  Diatrict— Motic«  of 
ElecUon. 

9.  A  notice  of  election  on  the  question  of  Dniting  five  diitritrts 
into  a  union  bigb  ichool  diatiict,  under  the  provisionR  of  Seetiob  4194, 
L.  O.  L.,  as  amended  by  Laws  of  1911,  page  79,  which  stated  the 
question  at  whvther  only  the  particular  district  in  which  the  notice 
wss  posted  ihould  be  united  into  the  union  hiffb  school  distiiet,  sub- 
■taatially  complies  with  the  law,  and  is  sufScient.  (State  ex  rel.  v. 
Hall,  331.) 

ScliooU  and  Scliool  Dlitrlcta — OtMUon  of  TMon  Dlstrlct—Imgnlul- 
Um  In  ElMtton  Nottc*. 

10.  Where  a  special  election  was  held  under  the  provisions  of 
Section  4194,  L.  O.  L.,  as  amended  by  Laws  of  1911,  page  7S,  on  the 
question  whether  Ave  districts  should  bs  nnitcd  into  a  union  bish 
school  district  iiregularitiei  in  the  noticeB  posted  in  tws  of  the  du- 
tricts  will  not  invalidate  the  election,  at  which  the  majority  voted 
for  the  union,  if  the  votes  of  all  electors  not  voting  in  those  two  die- 
triets  could  not  have  changed  the  result.     (State  ex  rel.  v.  Hall,  231.) 

BB8SI0H  IJLWB  OF  OBEOOH. 

See  Table  In  Front  of  thie  Volome. 

SETOFF  Ain>  0OU1ITEBOI.AIB1 

Bm  BlUa  and  Notes,  3. 

SPEOmO   FESFOBUANOE. 
gpoclAc  Farf  oimance — Contract  to  Soil  Land — 8nbB«qnent  Agnement 
— BdlDciMicj  of  Evidence. 

1.  Evidence,  in  a  suit  to  enforce  specifle  performsnee  of  a  coo' 
tract  to  sell  and  convey  realty,  A«Id  safficieat,  though  eonflteting,  to 
show  that  the  contracting  parties  agreed  that  the  time  fixed  by  the 
contract  to  close  the  transaction  should  bs  eiteudad  until  a  patent 
to  tue  land  was  issued  by  the  government  and  recorded  and  plaintifF 
given  notice  thereof.     (McCarty  v.  Helbliug,  356.) 

Spadfic  Ferformance  —  Oontnct  to  S«ll  Land — Bight  of  Action  — 
Waiver— Pnbllc  Landa. 

2.  Where  a  contract  for  the  sale  of  land-  within  a  stated  time 
bound  the  vendor  to  furnish  an  "abstract  of  title"  thereto,  the  pnr- 
ehaser'B  refusal  to  complete  the  transaction  until  a  government  pat- 
ent to  the  land  was  issued  and  recorded  did  not  preclude  him  from 
suing  to  specifically  enforce  the  contract  after  notice  to  him  of  the 
recording  of  the  patent,  though  at  the  time  of  his  refusal  the  re- 
eeiver'a  final  certificate  bad  been  issued;  a  homestead  entryman,  who 
had  received  the  receiver's  final  certificate,  though  having  an  equi- 
table title  which  be  may  convey,  not  having  a  legal  title,  such  as  is 
implied  br  the  term  "abstract  of  title,"  ontil  tha  patent  has  been 
iseued  and  recorded.     (McCarty  v.  Helbling,  356.) 

Bpedfle  Ferfomuknce — Tender  of  Oonsldentlon — Kecewltf. 

3.  Where  the  purchaser  arranged  for  payment  of  the  purchase 
atoney  with  the  bank  with  which  tha  vendors  had  deposited  deeds 
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Bee  Frauds,  i 
See  Specific  I 


Statutes — Conatrat 

1.  Such  meaain 
will  effectuate  th( 
Halt,  231.) 


TAXATIOH. 

luuUon—Tu  TIUm— Endoics. 

1.  Under  Section  312T,  B.  t  C.  Comp.,  providing  for  the  Issuance 
of  B  tax  deed  kfter  three  yean  from  a  tax  bbIb,  a  deed  iasDed  two 
days  after  a  ule  wa*  void  and  not  evidence  of  title.  (Sniith  v.  Algona 
Lumber  Co.,  1.) 

Ttucfttlon— OoUecUon  of  Taxes— InJimeUon. 

2.  Where  a  suit  is  brought  April  IJth  to  enjoin  the  enforcement 
of  an  alleged  illegal  tax,  but  the  eomplaint  doea  not  allege'  that  the 
amount  of  the  tas,  which  it  was  admitted  vras  legally  levied,  was 
tendered  before  it  became  delinqnt^t,  it  ia  inauCBcient,  under  Section 
36S2,  L.  O.  L.,  requiring  taxes  to  be  paid  on  or  before  the  first  Mon- 
day in  April,  and  making  it  delinquent  if  not  bo  paid.  (Bicharda  t. 
Mohr,  57.) 

Taxation — Levy— VaUdltj— Irre  snlailtlei. 

3.  The  evidence  of  the  levy  of  a  tax  mcBt  affirmatively  appear 
from  an  inspection  of  the  record  of  the  meeting  of  tbe  elector*  or 
their  representatives ;  bat  tbe  courts,  in  construing  such  records,  will 
disregard  iiregularitics  and  uphold  the  tax  so  long  as  the  substance 
of  a  good  vote  sufficiently  appears.     (Beirl  v.  Columbia  County,  107.) 


4.  The  word  "tax,"  in  common  parlance  and  in  the  laws  of  the 
aeveral  atatee,  ia  ordinarily  nsed  to  express  the  idea  of  aovereign 
power  exercised  for  a  partknlar  pnrpoae,  to  wit,  to  raise  money  for 
general  and  ordinary  governmental  expeoaes,  and  ae  used  in  Article  IX, 
Section  1,  of  the  Constitution,  requiring  uniformity  of  taxation,  mcani 
an  exaction  by  tbe  aovereign  from  a  citizen  without  his  consent,  a 
charge  or  pecuniary  burden,  imposed  on  the  individual  or  his  prop- 
erty, to  support  the  general  government  or  for  some  special  purpose 
for  which  the  state  may  make  requisition  in  a  particular  mode,  and 
does  not  include  fees  required  by  claimants  of  water  rights  to  be 
paid  prior  to  the  determination  of  their  rights  in  proceedings  insti- 
tuted by  the  statd  water  board  for  that  purpose  by  Section  6641, 
L.  O.  L.     (Pacific  Livestock  Co.  v.  Cochran,  UT.) 

See  Highways,  1,  3,  4. 

See  States,  8. 

TAX  TITL>. 

See  Taxation,  1. 

TEUBOSAPHB   ASH   TELEPnoHTBB. 
Telegraidu   And    Tale^onei — PrMcrlptlve   Eaaementa — Extenaloii   of 

Use. 
1.  Where  a  telegraph  company,  without  grant  or  license,  set  its 
poira  on  the  border  of  land  owned  by  defendants  with  the  cross-arms 
extending  three  feet  over  such  land,  the  prescriptive  nse  of  the  ease- 
ment for  a  time  exceeding  the  statutory  period  of  limitation  did  not 
give  it  a  right  to  attach  cross-arms  extending  eight  feet  over  such 
land  for  the  purpose  of  stringing  additional  wiies.  (Paatal  Telegraph 
Co.  V.  Forater,  122.) 


T«lagTH)lia  Mid  Tolfl^onsa — UnlkwftU  Oonsbnctlon — Bemediaa — In- 
jnnctloiL 
8.  Whers  r  talegrapli  company,  which  bad  acquired  a  preaeriptivA 
right  to  raaiotain  iti  polM  with  the  cross-armB  extending  three  f«ct 
over  defendants'  Und,  was  about  to  attach  cTosi-sTmi  extending  eight 
(ept  over  aoch  land,  defendant*  were  entitled  to  injunitive  relief  and 
were  not  limited  to  a  recover;  of  damages;  the  suit  in  which  such 
injunctive  relief  was  granted  having  been  brought  before  the  new 
crosB-armB  were  put  up  and  before  anj  extra  wires  had  been  atmng, 
authorizing  a  use  of  the  means  of  communication  in  the  interest  ol 
the  public.     (Postal  Telegraph  Co.  v.  Foister,  1£2.} 

Telegnpba  uid  Teleptaonea — FreacilptlT*  Buamenta— BxUniUm  of 
TTaa. 
3,  Where  a  telegraph  eoRipVnj'  had  acquired  a  prescriptiva  right 
to  maintain  its  poles  on  the  border  between  defendants'  land  and  a 
railroad  right  of  way  with  the  cross-arms  sxtending  three  fe«t  over 
defendants'  land,  it  could  not  be  enjoined  from  using  its  wires  for 
telephone  purposes,  thongh  Act  of  Congress  of  Julj  24,  18S6,  Chap- 
ter 230,  11  Stat.  221,  authorising  an;  telegraph  eampan;  to  eonstmct 
and  operate  telegraph  lines  over  and  along  post  roads,  does  not  give 
the  right  to  maintain  telephone  lines,  as  the  ase  of  the  wires  for  tele- 
phone purposes  cast  no  additional  burdea  upon  defendant*'  prenisss. 
(Postal  Telegraph  Co.  v.  Forster,  122.) 


8«a  Specific  Performance,  3. 

See  Injunction,  S. 

TIM& 
S««  Vendor  and  Pnrchaasr,  t. 

TITLB. 
See  Adverse  Possession,  1-3. 
See   Ejectment,   1. 

T0BT8. 
See  Mnnieipal  Corporations,   1,   i. 

TBANSOBIFT. 
8«e  Appeal  and  E^or,  3. 

TSIAIt 
Trial— mstrDcUotu—AanimptloD  of  Facts. 

1.  In  an  action  for  injuries  to  a  servant  in  unloading  a  heavT'  spool 
from  a  traek,  where  plaintiff's  evidence  that  he  performed  the  woA 
under  the  direct,  positive  command  of  a  superior  servant  was  contra- 
dieted  by  the  testimoQ;  of  defendant,  an  instruction  that  the  eervmni 
giving  the  order  was  not  a  fellow-servant  with  the  plaintiff  wa«  error. 
(Isaacson  v.  Beaver  Logging  Co.,  2S.) 
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Ttial — ^Takliig  Case  from  Jury— Svlftclaacy  of  Evldenco. 

2.  Where  there  is  some  legal  evidenee,  though  it  be  slight,  to  sus- 
tain the  issues  on  the  part  of  plaintiff,  the  court  must  submit  the  cast 
to  the  jury.     (Beaver  ▼.  Mason,  Ehrman  ft  Co.,  36.) 

Trial— Trial  to  Court— Findings  of  Fact 

3.  Where  an  action  at  law  is  tried  to  the  court,  the  court  of  iti 
own  motion  should  make  and  file  findings  of  fact  covering  the  ma- 
terii^  issues  raised  by  thcf  pleadings;  but,  if  either  party  desires  find- 
ings on  issues  made  by  the  evidence  outside  the  pleadings,  he  must 
request  the  court  to  make  such  findings,  and  without  such  rcfquest 
error  cannot  be  predicated  on  the  court's  failure  to  make  them, 
(Weishaar  v.  Pendleton,  190.) 

Trial — Instmctloni — Gronndfl — Core  by  Otber  InatracUonB. 

4.  In  an  action  for  fire  set  by  sparks  from  defendant's  locomo- 
tive, an  instruction  that  property  owners  adjoining  a  railroad  right 
of  way  assume  the  risk  of  injuries  unavoidably  produced  by  fires 
started  without  negligence  is  sufficiently  covered  by  a  general  instruc- 
tion placing  the  burden  of  proof  on  plaintiff  to  show  that  the  fire 
was  caused  by  the  negligence  of  defendant.  (La  Salle  ▼•  Central  B.  B. 
of  Oregon,  203.) 

Trial— Instmctions—Cnx^  by  Other  Inatnictlons. 

5.  In  an  action  for  fire  set  by  defendant's  locomotive,  an  instruc- 
tion that  it  is  the  duty  of  the  railroad  to  adopt  the  most  approved 
appliances  is  cured  by  other  instructions  making  it  the  duty  of  the 
railroad  to  use  reasonable  diligence  in  procuring  the  most  improved 
appliances,  etc.     (La  Salle  v.  Central  B.  B.  of  Oregon,  203.) 

Trial— Instmctions—ExrorB. 

6.  In  an  action  for  injuries  to  a  traveler  on  a  highway  who 
stepped  through  a  hole  in  a  bridge,  that  portion  of  a  charge,  making 
the  traveler's  freefdom  from  contributory  negligence  a  condition  of 
recovery,  which  informed  the  jury  that  if  a  person  is  absorbed  in 
thought,  having  a  right  to  presume  that  a  highway  and  bridge  is 
reasonably  safe,  he  is  not  bound  to  direct  his  wholcf  attention  to  the 
defects,  is  not  erroneous,  when  taken  in  connection  with  other  por- 
tions of  the  same  charge  informing  the  jury  that  a  travelefr  has  to 
exercise  such  care  as  an  ordinarily  prudent  person  will  exercise. 
(Gigoux  V.  Yamhill  County,  212.) 

See  Criminal  Law,  9,  12. 
See  Death,  2. 

TBOVEB  AND  OONVEBSION. 

Ttover  and  Conversion — ^Proceeds  of  Trust  Property. 

1.  Where  it  was  agreed  that  the  creditor  should  take  the  debtor's 
sheep  to  manage,  care  for  and  sell  and  account  to  debtor  after  de- 
duction of  debts,  and  the  creditor  sold  the  sheep,  took  a  note  and 
mortgage  in  his  own  name,  denying  that  any  part  of  it  belonged  to 
the  debtor,  he  is  guilty  of  conversion.     (Templeton  v.  Bockler,  494.) 

See  Fraud,  1. 
See  Interest,  1. 
See  Trusts,  2. 
78  Or.— 4S 


TBUST  OOMFAlTIBa 
See  Bank*  and  Banking,  Z-i, 


Bee  Cemeteries,  2. 


TBuaia 

— DeflnltlotL 

1.  A  "tniBt"  is  an  equitable  obligation,  either  eTpresaed  or  Impljci, 
reatiog  upon  n  person  by  reason  of  a  conSdence  reposed  in  him  t* 
apply  or  deal  with  property  for  the  benefit  of  some  other  person  at 
for  the  beneflt  of  himself  and  another  or  others,  according  to  aD(h 
confidence;  it  is  holding  of  property  subject  to  a  duty  of  employiog 
it  or  applying  its  proceeds  according  to  directions  given  by  the  person 
from  whom  it  was  derived.     (Templeton  v.  Boektsr,  4M.) 

Trnsta — OooTandoB  of  Tnut  Propetty— Acconiitliic. 

2.  Where  a  sheep  owner,  in  order  to  relieve  himself  from  debt, 
turned  over  his  sheep  to  a  creditor  to  manage,  care  for  and  mU  and 
with  the  proceeds  pay  expenses  and  discharge  debts  owing  by  the 
owner,  and  pay  the  balance  to  the  owner,  equity  has  complete  juris- 
diction as  for  an  accounting  where  it  is  claimed  that  the  creditor  has 
converted  the  trust  property.     (Templeton  t.  Bockler,  494.) 

Tniata— ETtdence  to  EttabUab— Parol  Agreement. 

:1.  Evidence  of  the  conveyance  of  land  to  testator  b^  his  wife  set 
having  been  on  any  parol  agreement  that  he  should  will  It  to  plain- 
tiffs, held,  not  sufficiently  speciRc  and  definite  to  establish  s  tnut, 
even  if  there  was  anything  to  take  it  out  of  the  statute  of  fraadi. 
(Baker  t.  Uglow,  546.) 

tnnON  SOHOOL  distbichu 

See  Schools  and  School  Districts,  1-7,  9,  10. 

UinTED  BTATEB  STATlTTESi 
See  Table  in  Front  of  this  Volume. 

VAUJR 
See  Chattel  Mortgages,  3. 
See  Evidence,  2,  3. 

VABIAHOH. 
See  Plesdinz,  3. 


abi«  title  lased  on  ft  preriotialy  ianied  patent.     (McCaity  v.  Helbling, 
35e.) 

Vmdor  %ai  FutcIimm — Contimct  to  BeC  lAnd — Time  of  Ferfonnuics 
— W»iT«. 

2.  Where,  after  ezpirfttion  of  tbe  timo  limit  Bjwcifled  in  a  contract 
for  the  aale  of  land  for  completing  the  transaction,  the  vendors  con- 
tinned  negotiations  and,  hy  the  deposit  of  deed*  in  escrow  and  other 
conduct,  treated  the  contract  as  yet  is  eiiatence  and  valid,  they 
waived  their  ligbt  to  insist  that  it  had  expired  bj  linutation.  (Mc- 
Carty  t.  Helbling,  356.) 

1  PnietuuNf  —  PuelUM  Moner— Int«rwt — Peraom  LUble 
'    1  of  Optton. 

3.  Where  the  vendars  were  anrble  to  give  good  title  at  the  time 
■tipulated  therefor  uid  for  payment  of  the  balance  of  the  purchase 
money,  and  the  tine  was  eitentlod  without  any  agreement  by  the 
purchaser  to  pay  interest  on  the  unpaid  purchase  money,  the  pur- 
chaser waa  not  liable  for  such  interest.     (McCarty  v.  Helbling,  366.) 

T£KDIOT. 
See  Appeal  aid  Error,  IB,  20, 


QnsUflcKtloB  of. 

See  Elections,  8. 

WAIVSB. 
See  Appearance,  1. 
See  Insurance,  I,  2,  1. 
See  Pleading,  1. 
See  Specific  Performance,  1. 
See  Vendor  and  Porchaeer,  S. 

WATERS  AMD  WATBBOOTTBSBS. 
W&ten  and  WaterconrseB—Approprlatlon— ProceedlngB— Fmi  for 
DetMTinliiatlon  of  Watet  Bights  bj  State  Water  Board — Volon- 
taiy  Payment. 
1.  Section  fl658,  L.  O.  L.,  provides  that  if,  in  proceedings  by  the 
atate  water  board  to  adjudicate  water  rights  any  claimant  after 
notice  shall  fail  to  appear  and  submit  proofs  of  his  claims,  he  shall 
be  barred  from  eabiequentty  asserting  any  rights  theretofore  ac- 
quired on  the  stream  or  other  body  of  water  embraced  in  such  pro- 
ceeding, and  shall  be  held  to  have  forfeited  all  right  to  the  use  of 
the  water  theretofore  claimed  by  him.  Section  6641  provides  that, 
at  the  time  of  submitting  proof  of  appropriation  or  of  the  taking  of 
testimony  for  the  determination  of  rights  to  water,  the  division  super- 
intendent shall  collect  from  each  claimant  a  fee  of  91  for  recording 
the  water  right  certificate,  and  an  additional  fee  graduated  in  accord- 
ance with  the  acreage  for  which  water  rights  are  claimed.  Held, 
that  payment  of  such  fees  by  slaimant  under  protest,  in  proceedings 
■0  instituted  in  order  that  he  might  eBtabliah  his  etaim  and  not  suffer 
■  forfeiture  thereof,  was  not  voluntary  so  as  to  preclude  him  from 


See  Constitutional  Ii&w,  1. 
See  landlord  and  Tenant,  3,  5. 
See  Municipal  Corporations,  6. 

WITNSSSES. 

Bee  Criminal  Law,  1,  8. 

WOBOB  XftD  FHBASE8. 

"Actual  Loss" — MeClaagbertf  t.  Bogue  Biver  Blee.  Co.,  135. 

"Adverse  Uaa" — Peters  v.  BobertBon,  263. 

"ABSanlt"— State  v,  Selby,  378. 

"Bank  or  Banker"— Sargent  v.  Oregon  Savings  k  Loan  Co.,  9fl. 

"Banking  Buiinen" — Sarsent  v,  Oregon  Savings  t  Loan  Co.,  99. 

"Call"— State  ei  rel.  v.  Hall,  E31. 

"Cloud  on  Title"— Eicharda  v,  Mohr,  57. 

"Color  of  Title"— Hamm  v.  McKenny,  3*7. 

"Deed  of  Conveyance" — State  v.  Leonard,  451. 

"Equitable  Eatate"— Hadley  v.  Hadley,  179. 

"Estates  of  Inheritance"— Beirl  v.  Columbia  Connty,  107. 

"Failure  of  Proof" — Nelson  v.  IJowgiallo,  342. 

"False" — State  v.  Leonard,  451. 

"FaUe  Token" — State  v.  Leonard,  451. 

"Fiduciary  Capacity"— Tom  pie  ton  v.  Bockler,  494. 

"Freehold"— Beirl  v.  Columbia  County,  107. 

"Preeb  older"— Beirl  v.  Columbia  County,  107. 

"Good  Cause"— FeltB  v,  Boyer,  83. 

"I na oiv en cy"— Patterson  v.  Baker  Grocery  Co.,  433, 

"Jadicial  Tribunal"— Beirl  v.  Columbia  County,  107. 

"Legal  Voter*"- Beirl  v,  Colombia  County,  107. 

"Ncgli({ence    Per   Se" — Beaver  v.  Mason,  Ehrman  ft  Co.,  3R. 

"Order" — Sargent  v.  Oregon-  Savings  k  Loan  Co.,  99. 

"Patent"— McCarty  v.  Helblino,  358, 

"Pleading" — Smith  v.  Algona  Lumber  Co.,  1. 

"Principal"- State  v.  Brown,  325. 

"Proceeda"— Blackford  v,  Boak,  61. 

"Quaii  Inferior  Political  Tribunal" — Beirl  v.  Colombia  County,  107. 

"Release" — Coopey  v.  Ready,  60. 

"Eepresentative" — Felta  v.  Boyei,  83. 

"Right" — McCann  v.  Burni,  167. 

"Survival  Action"— McClaugherty  v.  Bogus  Eivet  Elec,  Co.,  135. 

"Tax"- Paeiflc  Livestock  Co.  v,  Cochran,  417. 

"Taxpayer"— Beirl  v.   Columbia  County,  107. 

"Token" — Stale   v.   Leonard,    451. 

"Transcript" — Smith  v.  Atgona  Lumber  Co.,  1. 

"Trust"- Templcton   v.   Bockler,   4B4, 

"Trust  Company"— Pacific  Title  &  Truat  Co.  v.  Sargent,  485. 

"Value  Received"- First  Nat.  Bank  v.  Hawkins,  186. 

"Variance" — Nelaon  v.  Dowgiallo,  342. 

"Willful  Deceit  and  Misconduct  in  ProfeBsion" — State  ex  rel.  v.  Smith, 

"Writing" — State  v.  Leonard,  4S1. 


